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PROSTITUTION (PUBLIC PLACES) (SCOTLAND) BILL 
 
Dear Bristow Muldoon, 
 
Further to my letter of 4 December, summarising what I understand to be the Committee’s main 
concerns regarding the Bill, I am now writing to provide an update on our consideration of the issues 
identified.  You will appreciate that it is not possible for me to give the Committee any firm 
commitments at this stage, however, I did want to share some of our thinking with you.   
 
Removal of reference to sellers 
 
As you are aware the policy in the Bill at introduction was closely based on the recommendation of 
the Expert Group on Prostitution, that “…the law should be changed to repeal the criminalisation of 
soliciting per se and replaced…with an offence targeting offensive behaviour or conduct arising 
from a prostitution related sexual transaction, whether caused by purchaser or seller”.  That is why 
we gave a commitment in November 2005 to bring forward offences which apply equally to 
purchaser and seller. 
 
However, in their evidence to the Committee, a number of organisations indicated that they 
considered that the Bill should be amended so as to address only purchasers and that the existing 
offence at section 46 of the Civic Government (Scotland) Act 1982 should be retained in relation to 
soliciting, importuning and loitering by prostitutes.  My understanding is that the Committee may 
favour this approach. 
 
It would be possible to restrict the Bill so that it does not relate to those engaging in prostitution.  
The Bill could also be amended so that it does not provide for the repeal of section 46 of the Civic 
Government (Scotland) Act 1982.  This would have the effect of applying the new offences solely to 
purchasers and keeping the existing law in place for sellers.  Such an approach could provide a 
clearer focus on challenging the behaviour of those seeking to purchase sex in public places, which, 
in turn, may assist in tackling the demand for street prostitution - a key component if we are to 
deliver our long-term objective of eradicating street prostitution.   
It would, however, be a departure from the Expert Group’s recommendation in relation to sellers.  
We would also need to consider issues of consistency between the offences for seller and purchaser. 
 
Increased penalties for purchasers 
 
A number of Committee members indicated during the evidence sessions that they would wish to see 
heavier penalities available to courts in dealing with purchasers.  There was some discussion of a 
higher maximum fine and the possibility of making disqualification from driving or vehicle seizure 
available to the courts. 
 
If the new offences were to apply only to purchasers, then it might be possible to provide a more 
tailored and punitive package of penalties, particularly for repeat offenders, without risking 
unintended consequences for sellers.  
 
Inclusion of “loitering in a car” 
 
Many of the members of the Committee, and those who gave evidence to you, have concerns over 
the fact that the Bill does not criminalise loitering in a car.  As I have indicated previously, we 
consider that simply removing section 1(6) of the Bill might not deal with the issue satisfactorily and 
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we have concerns over creating a reverse burden of proof.  However, we are carrying out detailed 
work into the scope for an offence which would enable charges to be brought against those loitering 
in a vehicle, or driving around slowly, for prostitution-related purposes.  This involves complex 
questions of law.  We need to consider the potential ECHR implications of any approach, as well as 
the wider practical and legal implications. 
 
One possibility may be to enable a person to be charged with a loitering offence, whether on foot or 
in a vehicle, when in all the circumstances, it is reasonable to infer that the person is loitering for 
prostitution related purposes.  To ensure fairness, the accused would have to be entitled to advance 
defences or justifications for their conduct.  Such a provision would not allow the accused to evade 
conviction by raising plainly absurd explanations for his conduct (e.g. an explanation of being lost 
where there is evidence of the accused being there on a number of previous occasions, or an 
explanation that he was waiting for his wife where it can be established that he does not have a wife). 
 
Management Zones 
 
Several members of the Committee have expressed considerable concern over the existence of 
informal management zones or tolerance zones, i.e., areas where the local police force operates a 
policy of not charging individuals for soliciting, loitering or importuning under section 46, provided 
that they remain within a designated area and operate only during designated times. 
 
 
The police have a general duty to enforce the law, although they have a certain measure of discretion 
as to the way in which this is done.  Judgements may be made as to how the law is to be enforced in 
the public interest.  As I indicated during my evidence on 28 November, it would not be appropriate 
for the Executive, or indeed Parliament, to interfere with operational policing decisions.  However, I 
can confirm that existing prostitution offences apply throughout Scotland.  The Executive has no 
plans to change the law in this respect, and the Bill will not do so. 
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I hope that this is helpful to the Committee and that it demonstrates to you our active consideration 
of the issues which you have raised.  As I have said above, we are considering these issues carefully 
before reaching a concluded view on these matters. 
 
 
      
 

      
 
 
 
 

GEORGE LYON 
 


