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JUSTICE 1 COMMITTEE 
AGENDA 

 
29th Meeting, 2006 (Session 2) 

 
Tuesday 12 September 2006 

 
The Committee will meet at 2 pm in Committee Room 2. 

1. Item in private: The Committee will consider whether to take consideration of the 
possible contents of its report on the Scottish Criminal Record Office inquiry in private 
at future meetings 

2. Scottish Criminal Record Office inquiry: The Committee will take evidence from— 

RT Hon Lord Colin Boyd QC, Lord Advocate; 
 
Jim Brisbane, Deputy Crown Agent, Crown Office and Procurator Fiscal Service; 
and 
 
Leanne Cross, Legal Assistant to the Deputy Crown Agent, Crown Office and 
Procurator Fiscal Service. 
 

and then from 
 
Cathy Jamieson MSP, Minister for Justice; 
 
Christie Smith, Head of Division, Police Common Service, Information Technology, 
Crime Prevention, Scottish Executive; and 
 
Richard Henderson, Office of the Solicitor to the Scottish Executive. 
 

3. Committee debate in Chamber: The Committee will consider whether to seek time in 
the Chamber for a Committee debate. 

4. Scottish Criminal Record Office inquiry (in private): The Committee will consider 
the main themes arising from the evidence sessions to date on the inquiry, in order to 
inform the drafting of its report. 

 

Callum Thomson 
Clerk to the Committee 

 



 

 

Papers for the meeting— 
Agenda item 2 
 
Briefing note from the Clerk (PRIVATE PAPER) 
 
Submission from Chief Constable Mike Baxter, Chairman, National 
Fingerprint Board 
 
Submission from Harry Bell, Former Head of the SCRO 
 
Submission from Alan Dunbar, Quality Assurance Officer, Glasgow 
Bureau, SFS 
 
Submission from Alister Geddes, Fingerprint Officer, Glasgow Bureau, 
SFS 
 
Submission from Robert Mackenzie, Deputy Head, Glasgow Bureau, 
SFS 
 
William O’Neill, Former Chief Inspector, SCRO Fingerprint Bureau 
 
Transcript of Lord Johnston’s Charge to the jury in HMA v Shirley McKie 
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Forthcoming meetings— 
 
Wednesday 13 September, Committee Room 6; 
Wednesday 20 September, Committee Room 5; 
Tuesday 26 September, Committee Room 3; 
Wednesday 27 September, Committee Room 2; 
Tuesday 3 October, Committee Room 5; 
Wednesday 4 October, Committee Room 1; 
Tuesday 24 October, Committee Room 1; 
Tuesday 31 October, Committee Room 1; and 
Wednesday 1 November, Committee Room 5. 
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10 August 2006  
 

Euan Donald 
Senior Assistant Clerk 
Justice 1 Committee 
Justice 1 Committee Clerks 
Room T3.60 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
Dear Mr. Donald 
 
Scottish Criminal Record Office and Scottish Fingerprint Service Inquiry 
 
Thank you for your letter of 18 July 2006 regarding former employees at SCRO who are now 
employed in English or Welsh Fingerprint Bureaux, and also a request for information about non-
numeric standard. 
 
The collection of information to respond to your request has not been easily accomplished and in 
respect of the first request has necessitated a “trawl” of every Bureaux. Appendix ‘A’ sets out the 
names of individuals who were formerly employees of SCRO. Any contact with these individuals 
should be through their respective Chief Officer. 
 
In so far as your second request concerning the non-numeric standard, I have attached Appendix 
‘B’ which sets out a high level overview of the review and establishment of that standard.  The 
non-numeric standard Project Board operated from 1995 until 2002. The National Fingerprint 
Board was established under my direction in March 2003, therefore is not party to the previous 
work, however, I am now taking steps to establish an archive of that Project Board under NFB 
control. This will take some time but I would request that any enquiries in relation to this matter 
be directed to me in the first instance. 
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I hope that this information meets your needs, please do not hesitate to contact me further if 
necessary. 
 
Yours sincerely, 
 
 
 
 
 
Michael Baxter 
Chairman, National Fingerprint Board 
Chief Constable, Cumbria Constabulary 
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Appendix ‘A’ 
 

Former employees of SCRO now employed in Bureaux in England & Wales. 
 
Bedfordshire Police 
 
Simon Marshall 
 
Currently Head of Bureau. Worked for SCRO during the summer of 2001. 
 Prepared to meet with the Committee. 
 
Richard Luckraft 
 
Currently a Senior Fingerprint Officer who joined Bedfordshire Police from SCRO in 2001.  Currently 
on extended sick leave and his views on meeting the committee are not known. 
 
Dorset Police 
 
Peter Budd 
 
Currently Scientific Support manager but was employed within the Lothian & Borders Bureau between 
1997 and 2000 as a Senior Fingerprint Officer. 
He is not prepared to meet with the committee. 
 
Humberside Police 
 
Robert Doak 
 
Robert began his career in SCRO in 1980 and qualified as an expert in 1987. He then went to Fife 
Constabulary before joining Humberside in 1998.  
No indication if he is prepared to meet the committee. 
 
Sussex Police 
 
April Grant (nee Balfour) 
 
April worked on the ‘Main Collection’ at SCRO in 1998. She did not work on any ‘Scene of Crime’ 
work.  She joined the Sussex police Bureau in 1990. 
 
There is no indication if she is willing to meet with the committee. 
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Appendix ‘B’ 
 

Non – Numeric Evidential Standard 
 

On 26th April 2001, the Chief Constable’s Council for England and Wales endorsed a recommendation 
from ACPO Crime Committee to change the fingerprint evidential standard from a numerical standard 
of a minimum of 16 ridge characteristics (points) in agreement to a non-numerical system based on 
the opinion of the fingerprint expert with effect from Monday 11 June 2001. 

 
The decision to change the fingerprint evidential standard was taken following a review of fingerprint 
evidence carried out by ACPO Crime Committee in 1995. 
 
This resulted in the creation of a Non Numeric Standard Project Board under the direction of the then 
Chief Constable of Cambridgeshire, Ben Gunn.  The Metropolitan Police Service was represented by 
the then Director of Identification Services (SO3) Christopher Coombes (since retired), Assistant 
Director Bruce Grant, Head of the Fingerprint Bureau, Assistant Director David Ince, Head of the 
Scientific Support College and Senior Identification Officer Christopher McEvoy, Head of the 
Fingerprint Bureau Evidential Services (now retired). This project board reported to ACPO Crime 
Committee. 
 
The Project Board undertook a major review of practices and processes in all the Fingerprint Bureaux 
in England and Wales and put in place generic and uniform procedures which support the change and 
which are subject of annual external audit. In addition an enhanced training programme is in place 
and regular re-accreditation of all experts under the aegis of the Council of the Registration of 
Forensic Practitioners (CRFP) has been introduced. 
 
The Project Board maintained consultation and close liaison with the Home Office, the Lord 
Chancellor’s Department, the Crown Prosecution Service and other organisations within the Criminal 
Justice system who were all in agreement with the proposals to implement the change to a non-
numeric standard. 
 
The rationale for the change was as follows: 
 
• The 16 point standard had no basis in law. It was because practice to bring uniformity to 
identification evidence presentation throughout England and Wales following a 1953 Home Office 
recommendation to adopt a 16 point standard. 
• The 16 point standard has been subject of review and amendment during the course of its 
existence and, in practice, evidence which did not meet the standard had been given in court, 
including Court of Appeal, and been accepted e.g. R v Buckley 1999. 
• The admissibility of fingerprint evidence which did not meet the 1953 standard has been 
considered on numerous occasions by the Courts, including the Court of Criminal Appeal, who ruled 
that the question of admissibility is a matter for the court to determine. 
• The disclosure provisions in the CPIA 1996 mean that all fingerprint evidence is potentially 
available to court, irrespective of the number of ridge characteristics present and subject to disclosure. 
• The 16 point standard has no basis in either logic or science. This principle has been supported by 
leading fingerprint experts, statisticians and forensic scientists. 
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Pauline McNeill MSP 
Convener, Justice 1 Committee 
 
 
Scottish Criminal Record Office and Scottish Fingerprint Service Inquiry 
 
I refer to the above and your letter dated 30  June 2006, inviting me to submit written 
evidence to the inquiry being conducted by the Justice 1 Committee.  While I welcome 
the opportunity to submit evidence, my response is made as a retired Director of SCRO 
and without the benefit of having direct access to original documentation recorded 
during my period as Director.  I have, however, been advised by SCRO that all relevant 
documentation has been made available to the Committee and the detail recorded 
therein will assist in clarifying specific areas. 

th

 
In addition, I am aware that ACPOS has made a detailed response which is available 
on the Scottish Parliament Justice 1 Committee website.  I have reviewed that 
response which, in particular, highlights the reviews which were instigated and the 
outcomes of HMIC Inspections.  I acknowledge the accuracy of that document and, as 
such, I will, where appropriate, make reference to areas of that response where it 
provides clarification or further detail.  It is, however, my intention to try to recall the 
actual circumstances surrounding specific areas referred to in your letter. 
 
In that regard, I have been invited to respond to five specific areas, namely: 
 
Could you confirm the period in which you were head of the SCRO? 
 
I was appointed Director of SCRO in November 1998, and at that time I was a 
Detective Chief Superintendent with Strathclyde Police. 
 
In April 2003, I retired as a police officer and at the invitation of the Association of Chief 
Police Officers in Scotland (ACPOS), and with the endorsement of the Scottish 
Executive Justice Department, I accepted a contract to remain as the civilian Director of 
SCRO.  This addressed the immediate continuity needs of the organisation and was 
subsequently extended to April 2005, when I retired from the post of Director of SCRO. 
 
It may be of interest to the Committee to note, that my appointment as Director of 
SCRO in 1998 followed on a review that I conducted on behalf of ACPOS, regarding 
the implications for the Scottish Police Service of legislation surrounding Part V of the 
Police Act 1997.  This referred to the disclosure process, as now fully operated by 
‘Disclosure Scotland’ with oversight management from SCRO.  At the time of my review 
the position of ‘Head of SCRO’ had been vacant for some time.  I recognised the 
challenges that this new legislation would bring to the Scottish Police service and the 
changes and strong leadership that SCRO would require to introduce to ensure that the 
organisation was in a position to provide this new service. 
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2. Could you provide an account of your involvement in relation to all 
investigations and reviews in relation to the identification of mark Y7? 
 
Prior to my appointment as Director of SCRO in November 1998, I had no involvement 
in the police investigations surrounding the death of Marion Ross which had occurred in 
January 1997 and I had no personal knowledge of Shirley McKie.  I am aware, that 
SCRO Fingerprint Bureau examined crime mark Y7, during February 1997 and, as 
indicated, I was not in charge of SCRO at that time. 
 
Following on my appointment as Director of SCRO in November 1998, my first 
awareness and involvement in the circumstances surrounding Shirley McKie, was 
some time after the 14  May 1999, following on the conclusion of the ‘Perjury’ case in 
which she was found ‘Not guilty’.  I was aware that there was a great deal of media 
speculation regarding the fingerprint evidence presented in the case, in that the 
evidence of American fingerprint experts was that the mark in question was not that of 
Shirley McKie’. 

th

 
In view of the media speculation, I immediately directed that the Deputy Head of the 
SCRO Fingerprint Bureau and the Quality Assurance/Training Officer re-examine the 
crime mark, referred to as ‘Y7’ and they then confirmed to me that in their opinion the 
mark had indeed been made by Shirley McKie. 
 
I then arranged for an early meeting with the prosecuting Advocate and Deputy Crown 
Agent.  It was my intention to establish if there were any areas in the fingerprint process 
which needed to be reviewed and in particular to confirm that the stated case on which 
fingerprint evidence is presented in court was still acceptable.  This meeting took place 
on 20  May 1999, at Pitt Street Glasgow. th

 
The Prosecuting Advocate commented that nothing in this case affected the legal 
framework surrounding fingerprint evidence; however, the projection facilities used in 
the court by the SCRO fingerprint experts was an area which could be reviewed. 
 
It was clear that the Crown, were satisfied with the fingerprint evidence of the SCRO 
experts and indeed their credibility and the integrity of experts at the SCRO Fingerprint 
Bureau.  In addition, the Crown indicated that they were aware that there were 
independent fingerprint experts, some of whom had been engaged by the defence, who 
actually agreed with the SCRO identification, however, it had not been possible to trace 
and introduce these witnesses at such a late stage in the trial. 
 
There was also evidence that Shirley McKie had been in the area of the locus and 
comment that there had been a previous incident involving her which had been 
excluded by the trial judge.  In addition, the judge had apparently made comment to the 
jury in regard to the fingerprint evidence, on the basis that none of the experts were 
deliberately trying to deceive the jury or themselves.  In addition, there was speculation 
within the media that the jury had dismissed the SCRO Fingerprint evidence and while I 
recognised that the fingerprint evidence had been subject of challenge and debate, it 
was not possible or indeed appropriate to speculate on what the jury had considered in 
their overall determination in this case. 
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Additional outcomes from the meeting which were to be circulated by the Crown to 
Procurator Fiscals, included: 
 

• Advocates would be invited to visit SCRO Fingerprint Bureau. 
• Generic fingerprint material would be examined to allow for a more professional 

presentation in high profile cases. 
• Guidance would be given to experts on how to respond to this case at future 

trials in that experts should ask for time to examine fresh material. 
• The Crown would highlight the need to monitor late submissions of material by 

the defence in order to allow for a more adequate examination. 
• Pre-trial indicators should be noted to allow adequate preparation in advance of 

a trial. 
 
In view of the continued media speculation, and following on the meeting with the 
Crown, I documented a report to all Chief Constables and the HMIC for Scotland 
outlining the action that I had taken.  I did so in order that they could then consider 
advising their officers associated with fingerprint evidence of the latest action taken and 
opinions of the Crown. 
 
I believe that copies of the meeting with the Crown and my letter to all Chief Constables 
will be available to the Committee.  I also responded to other Fingerprint Bureaux, who 
had asked for additional clarification in this case. 
 
It was my view at this time that I had taken all appropriate action. I then arranged for an 
internal meeting with all of the fingerprint experts at SCRO.  I covered the areas already 
documented and, in response to a request by one expert to openly examine the 
fingerprint mark in question, I advised that I was of the view that the mark could well be 
the subject of debate for some time and that it was my intention not to expose any other 
expert to this particular case and its challenges.  It was my opinion that this approach 
would then go some way to addressing any attempts to compromise the integrity of 
other experts at future trials based on the circumstances surrounding the McKie case. 
 
As Director of SCRO, it was my view that it would be inappropriate to make comment 
and indeed to respond to media speculation and statements being made regarding the 
McKie case, particularly in light of the related case involving David Asbury who had 
been convicted of the murder of Marion Ross.  There clearly existed the potential for an 
appeal by Asbury and the possibility of civil litigation.  This effectively constrained 
responses that I could have made at various stages. 
 
Media speculation continued to build, particularly on the daily challenges made by the 
McKie family, who continued to allege that a misidentification had occurred and the 
case was then documented on Frontline Scotland (18  January 2000).  Following on 
this and at a meeting that I attended with ACPOS Council (7  February 2000) it was 
decided that an independent assessment should be made of the fingerprint evidence.  
As Director, I fully endorsed this approach and Mr William Taylor, as HMCIC, agreed to 
progress this work and, in that regard, I ensured that SCRO would fully co-operate. 

th

th
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Following on the assessment by HMIC (22 June 2000), I learned that it had been 
announced that the mark in question was not that of Shirley McKie.  It transpired that 
this was based on an examination of the mark by fingerprint experts from the 
Netherlands and Norway.  I was aware that during all of these developments, and to 
this date, that the SCRO fingerprint experts involved in the identification of mark Y7 
remained committed to their identification as being that of Shirley McKie and that they 
were of the view that the examination process used by experts in the Netherlands and 
Norway were different and that this was now an additional area of debate. 
 
It was then agreed that the HMIC would bring forward a planned inspection of SCRO 
and once again, as Director, I welcomed this inspection and I fully assisted in the 
overall process.  In addition, I worked with a number of teams and groups established 
by ACPOS to review processes and procedures within the fingerprint service.  These, 
considered the wider implications in the examination and verification process of 
fingerprints and included the effectiveness and level of resources within the Fingerprint 
Bureau administrative structure. 
 
These groups included the ACPOS Presidential Review Group (APRG) and the 
ACPOS Change Management Review Team (CMRT).  Mr. James MacKay, then 
Deputy Chief Constable of Tayside Police, was appointed to conduct a review of the 
circumstances surrounding crime mark Y7 and, while I assisted that inquiry, I have 
never seen the report submitted by Mr. MacKay. 
 
During that particular inquiry, which focussed on any criminal implications regarding 
mark Y7, I had discussions with Mr. Rae, then Chief Constable of Dumfries and 
Galloway Constabulary and at that time the Chair of the SCRO Executive Committee. 
This resulted in a documented request to me by ACPOS, based on information 
provided by Mr. MacKay, on which I ‘Precautionary Suspended’, the four SCRO 
Fingerprint Experts who had examined mark Y7.  Following on this, it was later agreed 
that in order to avoid further speculation, the Deputy Head of the SCRO Fingerprint 
Bureaux and the Quality Assurance/Training Officer would not, in the meantime, be 
involved in any examination or verification processes. 
 
During all of these reviews, inspections and the investigation surrounding the actual 
criminal inquiry I worked to develop recommendations and suggestions which had been 
made and I actively contributed to the progress of change as approved by ACPOS.  
 
At all times I worked to the direction and at the pace of ACPOS and the SCRO 
Executive Committee, on which the Scottish Executive were represented.  As 
previously stated, I was of the view that it was vitally important not to make any public 
comment which could possibly compromise any appeal or civil litigation process which 
may be considered in the future.  I ensured that all personnel were aware of these 
particular considerations and in that regard, I had their full co-operation. 
 
As stated in the ACPOS submission, and in order to maintain momentum, a Project 
Management Team was also established to assist in the progression of matters 
identified and, once again, I worked in the support of that team. 
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The final review relating to the circumstances surrounding the Shirley McKie case and 
the actions of the officers involved the appointment of an ‘Independent Assessor’.  This 
followed on the statement by the Lord Advocate that there would be no criminal 
proceedings involving the four SCRO Fingerprint experts. 
 
Strathclyde Joint Police Board (SJPB), were the recognised employer and they 
appointed the assessor and created a disciplinary committee.  It was subsequently 
reported that there were no matters of ‘misconduct or inefficiency’ to be considered and 
that no discipline action would be taken.  I did not have access to the assessor’s report 
and, following on this, I removed the ‘Precautionary Suspensions’ and the officers were 
reinstated. 
 
In conjunction with the officers and their staff association, UNISON, I agreed a return to 
work strategy.  This did not involve the officers in any work which could result in the 
submission of evidence for court purposes as the officers actual status as ‘Expert 
Witnesses’ would now need to be considered by the Crown.  I then developed this 
aspect through meetings with the Deputy Crown Agent, Mr. Gilchrist.  It was then 
agreed that it would not be appropriate to consider their future position and inclusion on 
the Crown Office approved ‘List of Expert Witnesses’ until any appeal or civil litigation 
was fully resolved.  I advised the officers and UNISON, of this decision.  While they 
were clearly disappointed, they all agreed to accept the decision at that time. 
 
 
 
3. Are you aware of the procedures for identification and subsequent verification 
of marks which were in place within the SCRO Fingerprint Bureau in 1997 and 
was it your understanding that they had changed by the time of your arrival 
 
In considering my response to the above, it is important that I again emphasise that at 
this time I do not have access to any documentation that would allow me to consider a 
fuller statement on my actual awareness and recollection of the procedures for 
identification and subsequent verification of marks in 1997 and indeed to make 
comment when changes and the sequence of any changes were actually introduced. 
 
The obvious challenge is that, in the absence of access to any records which could 
clarify the process of the many changes that were in fact introduced following on the 
various reviews, I can only now recall some areas which potentially featured at that 
particular time.  I do however recall the energy and commitment of the Chief Inspector 
in charge of the SCRO Fingerprint Bureau and his management team and their overall 
willingness to absorb change and to make positive progress, particularly in the 
development of the findings of the Hamilton Report, as referred to in the ACPOS 
submission.  In that regard and in general terms I recall discussions regarding: 
 

• Need to review the management of ‘Case Envelopes’ to secure the identity and 
the sequence of ‘First and Second officer’ identification and verification.  The 
system initially showed the names of previous examiners and this was changed 
to ensure that experts were not aware of previous verifications. 
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• ‘Charting Computer/Comparator’ and the quality of court presentations.  This 
was an area challenged during the McKie trial and use of the charting computer 
was then stopped.  In addition, the process of marking up the comparator to 
highlight experts’ points of identification was changed to clear previous markings 
before verification by an expert in the same case. 

 
• ‘Allocation of Cases’ notified for trial was directed to those experts who had 

made the initial identification and not re-allocated to other experts on receipt 
 

• Development of the ‘Competency/Proficiency Testing’ procedure for experts. 
This had been an internal SCRO process which was subsequently considered 
by the FBI to be too stringent.  The Fingerprint Bureau subsequently committed  
to an independent external testing process 

 
• The Bureau had tried a serious of ‘Blind Trials’ which involved the introduction of 

a test case for examination and subsequent evaluation.  It was then concluded, 
that this was not appropriate process for the service. 

 
• Enhancement of the ‘Quality Assurance Process’ with the intention of introducing 

‘ISO Accreditation’. 
 
 
In order to support early change within the Bureau, I recall that the following were also 
among many others areas considered: 
 

• Requirement for a case tracking and management system 
 

• Need to examine the clerical support, supplemented with temporary staff 
 

• Abstraction of experts involved in administrative roles 
 

• Commitment of experts to the demands of the Automatic Fingerprint Recognition 
(AFR) system 

 
• Need to recruit and train Ten-print Identification Officers 

 
• Separation of the roles of Quality Assurance and Training officer 

 
• Introduction of a Non Numeric Fingerprint Standard 

 
• Development of an independent Corporate Identity for SCRO 

 
• Common standards and procedures within the fingerprint environment 

 
• Revised service level agreements with all Scottish Police Forces 
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4. HMIC’s 2000 Primary Inspection Report recommended radical reorganisation 
of the SCRO Fingerprint Bureau. At the time, did you agree that such action was 
required? HMIC’s 2000 report makes 55 recommendations and 25 Suggestions. 
What was your involvement in acting on these recommendations and 
suggestions? Was it your belief that all of the recommendations and suggestions 
had been implemented? 
 
 
It is my understanding that the HMIC’s 2000 Primary Inspection  2000 Report, listed ‘25 
Recommendations and 20 Suggestions’ and the reference to ‘55 Recommendations 
and 25 Suggestions’ are as a result of all of the HMIC Inspections carried out between 
2000 and 2004. 
 
The outcome of the Primary Inspection of the SCRO Fingerprint Bureau by the HMIC, 
Mr Taylor, is detailed within his Primary Inspection Report 2000.  As stated, that report 
actually contained 25 recommendations and made 20 suggestions.  The HMIC report 
was directly informed by the previous work of Mr John Hamilton, then Chief Constable 
of Fife Constabulary, who chaired a ‘Scottish Fingerprint Service Working Group’ and 
commissioned a ‘Private Consultant’ to review the work of the fingerprint service in 
Scotland.  While these areas of work were ongoing when I became Director, I found 
their observations of great benefit in assessing the direction of the service.  I agreed 
with their findings and I actively worked with staff to drive forward and implement these.  
In that regard, I chaired an ‘Eight Force Standard Group’.  This involved the Heads of 
all of the other Force Fingerprint Bureaux coming together to examine common 
practices and procedures and service level agreements with Forces.  There were, 
however, only two meetings of this group before it was suspended following on the 
initial findings of the HMIC and the establishment of the ACPOS reviews. 
 
As Director of SCRO, I made a documented ‘SCRO Response ‘to a ‘draft copy’ of the 
HMIC’s Primary Inspection Report 2000.  I have now requested that SCRO make 
available to me a copy of that report, to date this has not been provided.  It is, however, 
my understanding that a copy is in fact available to the Justice 1 Committee.  In the 
absence of that report, I will be unable to document a detailed response, however, I will 
attempt to explain my position as I recall it at that time and I would, therefore, refer the 
Committee to the documented ‘SCRO Response’ which will provide the detail required. 
 
I would state that my recollection is that the HMIC’s report of 2000, in the main, did 
refer to the findings of previous reviews and activity and translated these to 
recommendations and suggestions.  Indeed, that was the focus of my response to the 
HMIC and I recall that his reply fully recognised my response as both constructive and 
comprehensive.  It was acknowledged by Mr Taylor that ‘many of the issues raised 
were already identified and steps were being taken’ and that ‘credit has been given and 
will continue to be given for what SCRO staff were progressing’. 
 
In was my view, that by documenting these issues as recommendations and 
suggestions, the HMIC was in fact elevating them to a more formal status, thereby 
ensuring that they would be readily accepted and endorsed by ACPOS and the Scottish 
Executive.  
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The HMIC was clear that some of the findings were out with the control of SCRO 
management.  It is important that I emphasise, that ACPOS and the Scottish Executive, 
were active and indeed very supportive of the progress being made. 
 
While I understood the concerns of the HMIC, I viewed his statement that the SCRO 
Fingerprint Bureau was ‘in-efficient and in-effective’, as a direct reference to the overall 
circumstances relating to the Bureau backlog of cases to be progressed.  
 
This was a particularly significant issue as, at the time of my appointment in November 
1998, the back log of cases was in excess of 7,000 and that within a year, with some 
reorganisation, the assistance of other Bureaux and additional financial support, the 
backlog was dramatically reduced to a level which the Bureau could sustain on the 
basis of ‘Work in Progress’.  
 
In addition, in my opinion, the debate regarding the Bureau overall credibility to make 
fingerprint identifications, while seriously challenged through the McKie case, was built 
on the perception of others and that the Bureau overall integrity had in fact been fully 
endorsed through the requirements of the Lord Advocate.  That direction required that 
independent verifications be carried out of all SCRO identifications and this condition 
was in place for at least one year and subsequently involved thousands of cases and 
even more actual marks and impressions. 
 
In addition, I personally caused a re-examination of all identifications made by the 
officers involved in the identification of mark Y7 for a one year period either side of the 
actual date of that identification.  All of these independent examinations subsequently 
returned a 100% confirmation on all of the identifications made by these officers and of 
the SCRO Fingerprint Bureau. 
 
I therefore welcomed the HMIC’s report as it directly reflected the work and action that I 
was progressing in line with the Hamilton Report, as previously referred to and subject 
of more detailed comment within the ACPOS submission.  I then had the direct benefit 
of the support of the Scottish Executive, ACPOS, the ACPOS Presidential Review 
Group (APRG) and the Change Management Review Team (CMRT) and latterly an 
ACPOS Project Team. 
 
My involvement in the progression of the recommendations was to work closely with 
the APRG and the CMRT to address the changes required by the recommendations 
and, as such, I reported direct to the President of ACPOS and to the SCRO Executive 
Committee.  As indicated, in my view, the HMIC findings had in the main been born out 
of the work of previous groups and, as these were the areas being progressed, then the 
actual momentum to drive change was in fact in place and would be further 
complemented by the status of the HMIC report. 
 
While progress was openly supported by ACPOS and the Executive, it is important that 
I also recognise the support that was given to me by Strathclyde Joint Police Board, 
(SJPB).  The Board were technically the employers of the SCRO civilian staff and their 
agreement to facilitate and to streamline the organisation’s recruitment processes, and 
indeed my own direct access to the Board, was of immediate and direct benefit.  
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This allowed me to advance the change process now in place and I recall that some of 
the early activity then focussed on areas surrounding: 
 

• Re-grading of fingerprint experts salaries in line with other Bureaux 
 

• Recruitment of temporary clerical staff 
 

• Recruitment of ten-print identification officers to progress AFR work 
 

• Introduction of a quality control system for marks received at the Bureau 
 

• Short-term secondment of fingerprint experts from other Force Bureau 
 

• A  recruitment strategy to target fingerprint experts out with Scotland 
 

• Evaluation of a case management system 
 

• Identification and relocation of SCRO to new premises 
 

• Provision of custom designed workstations for fingerprint experts 
 

• Development of the organisations independent corporate identity 
 

• Staff involvement with the Council for Registering Forensic Practitioners 
 

• National Training at Durham and focussed training on court presentations 
 

• Development of ISO accreditation by the Quality Assurance Officer 
 
 
One of the main issues was the creation of a Scottish Fingerprint Service (SFS).  This 
required recruitment of a Head of Service.  It was anticipated that this would not be a 
police post and that the appointment would require an individual with strength of 
character to manage and influence the necessary change and work towards the 
development of the concept of a fully integrated Scottish Fingerprint Service. 
 
The selected officer would ensure that the documented recommendations would be 
fully applied.  It was recognised that this would also require a committed and open 
individual who could build on relationship, develop loyalty and the commitment of staff 
across the service.  
 
Prior to my retirement as Director, I was involved in early meetings regarding the review 
of the Common Police Service structure and considerations in regard to a new Forensic 
Science Service which would embrace a Scottish Fingerprint Service.  I am aware that 
these areas are now being evaluated by Deputy Chief Constable David Mulhern as he 
contributes to the development of a Scottish Police Service Authority.  
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It was my understanding that all of the recommendations were implemented over a 
period, while those potentially out with direct SCRO management control could indeed 
take some additional time to address.  Notwithstanding that, I am satisfied that the 
recommendations were all actively progressed during the period that I was Director of 
SCRO. 
 
I now note the reference in the ACPOS submission that all of the recommendations and 
suggestions emanating from the HMCIC Inspections of SCRO have been discharged 
and that in the HMIC 2004 Inspection of SCRO there was an acknowledgement and 
recognition of the strong leadership demonstrated within SCRO and, in that regard, I 
welcomed the statement and the direct support provided to me by all personnel at 
SCRO, the Scottish Executive, ACPOS and the various chairs of the SCRO Executive 
Committee. 
 
 
5. during the period in which your were head of the SCRO, what pressures were 
there on the Fingerprint Bureau in particular in terms of resources and the 
demand on the service? Was it a positive working environment? Did you 
perceive that the working environment had changed after 1997? In what ways did 
you seek to foster this change? 
 
 
The ACPOS submission outlines the historical position in regard to the fingerprint 
service in Scotland and the existence of Fingerprint Bureaux within five Scottish 
Forces.  The establishment of SCRO in 1960 is documented and the relocation of the 
organisation to Strathclyde Police Headquarters, Pitt Street, Glasgow in 1975, following 
on the amalgamation of Scottish Forces, is recorded.  There is an accurate description 
of the direct service provision to Strathclyde Police, Dumfries and Galloway 
Constabulary, Northern Constabulary and that provided to the Scottish Police Service 
and wider justice community in Scotland. 
 
As stated, the organisation also maintained the Criminal History System for Scotland 
and provided interfaces to the Police National Computer, however, as indicated, the 
role of the SCRO Fingerprint Bureau was expanded in 1991, and again in 1997, with 
the introduction of the Automatic Fingerprint Recognition (AFR) and Livescan systems.  
This provided for the capture of fingerprints from persons in custody at police offices 
and the electronic transmission of these to the SCRO Fingerprint Bureau where they 
were compared against the National ‘Ten-print Fingerprint Collection’ and searched 
against the outstanding ‘Crime Mark database’. 
 
The Livescan service was available on a 24/7 basis with a 2 hour service level 
agreement on confirmation of identity.  I was aware that the previous Director had 
concerns on the Bureau ability to maintain a quality of service due to the volume of 
work now being generated and an inability to recruit trained fingerprint experts. 
 
I note that the ACPOS submission outlines the number of experts, their role, and the 
training period and makes reference to the loss of experienced experts.  In that regard, 
I again welcome their submission as it reflects some of the relevant detail which I 
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would, at this time find difficult in accurately recalling.  I do, however, acknowledge that 
these factors, which were further complicated through the increased workload, 
collectively contributed to low moral and a rapidly growing backlog of outstanding 
cases.  The work committed fingerprint experts to the verification of ten-print 
comparisons, while the experts were well aware that crime scene work was not being 
fully addressed as there were not enough fingerprint experts within the Bureau.  In 
addition, it was apparent that there were different salary scales within the fingerprint 
environment in Scotland and the SCRO experts recognised that they were not 
appropriately graded. 
 
Abstractions of experts from core duties were further exacerbated by attendance at 
court where, invariably, they were not called to provide evidence.  This was an area 
where the Crown made ever effort to resolve, with officers put on a stand-by basis.  
Experts were also involved in administrative processes, filing and retrieving cases, as 
the clerical support was not adequate and this again affected their ability to service the 
backlog. 
 
In addition, the new electronic systems and the terminals were installed within the 
existing accommodation and impacted on the overall working environment.  This all 
collectively led to a higher than average ‘sickness rate’ among staff. 
 
While there is no doubt that during that period the overall moral was low and indeed 
dropping, staff were proud of their ability to continue to make identifications and they 
personally recognised the contribution they were making to the justice system. 
 
That said, the intense media speculation and challenges to their integrity had a 
dramatic effect on performance and moral.  However, despite the media attention and 
statements made following on the McKie case and the ‘Precautionary Suspensions’ of 
their colleagues, which was followed by working restrictions on the Deputy Head of the 
Bureau and the Quality Assurance Training Officer, all officers who were held in high 
regard, staff were encouraged to sees the benefits of close scrutiny including reviews. 
 
It was my personal view that they also recognised my position as Director and the 
direct responsibility that I had to continue to ensure service delivery during this 
challenging period. 
 
I was assisting in the various reviews, contributing to the implementation of the 
numerous recommendations, ensuring that the service provision was maintained and 
indeed improved.  In that regard, one aspect that I found was in fact of particular 
significance was the direction of the Lord Advocate.  This followed on the publication of 
the HMIC Primary Inspection 2000 Report when, as previously stated, a condition was 
put in place that all identifications emanating from the SCRO Fingerprint Bureau would 
require to be verified by independent experts.  I pointed out to staff that this was indeed 
a high level of ’quality assurance’ and one that very few organisations had been 
exposed to and with an eventual outcome which provided 100% confirmation of 
thousands of cases and indeed many more thousands of marks and impressions, then 
overall the quality of the work of the Bureau could then be seen as being of the highest 
calibre and a reassurance for the public and the wider criminal justice community. 
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It was apparent that morale in general improved through the re-location of SCRO to 
new premises at Pacific Quay in Glasgow.  There was car parking and modern canteen 
facilities and an exercise room was installed.  As was the case with other departments 
and bureaux within SCRO, the Fingerprint Bureau was provided with brand new office 
accommodation with purpose designed workstations.  There was separation of the 
Livescan service to another part of the Bureau.  There were break-out areas with 
refreshment facilities and the building was fully air conditioned with a high level of 
natural lighting.  All of this was designed to improve the overall working environment 
and morale in general across SCRO. 
 
In addition, temporary clerical staff had been recruited to address the filing processes 
and remove the administrate functions from the experts.  As recommended, there was 
also a separation of the role of the Quality Assurance/Training Officer and management 
were provided with separate but adjoining offices on the same floor within the Bureau.  
An office management system was eventually introduced and there were plans to 
reduce the number of police posts within the Bureau. 
 
In my opinion, one of the most important change processes involved the introduction of 
‘Ten-Print Identification Officers (TIO’s).  They were trained to a level which allowed 
them in the short term to confirm identifications on the Livescan system and, while a 
fingerprint expert was always on hand, to assist in confirmations of Livescan ten-prints.  
The fingerprint experts were, in the main, then able to concentrate on the backlog of 
cases.  This allowed the experts to then directly apply their skills to the examination of 
more crime cases, an area of work that they clearly found more satisfying. 
 
This approach, together with the assistance of the other Force Fingerprint Bureaux, 
eventually reduced the backlog of cases and this, in particular, had a very positive 
effect on staff morale, as did the regarding of salaries which sat alongside an active 
programme to recruit experts from out with Scotland.  These overall measures 
eventually had some effect on the Bureaux sickness record. 
 
It is appropriate to point out that peaks in the ongoing media speculation and the 
regular statements which were being made, coupled with the volume of ‘Parliamentary 
Questions’, did have an obvious direct affect on staff morale, however, in between 
media statements, the staff eventually did seem to recover.  In regard to the officers 
directly involved in the McKie case, they personally looked towards the development of 
the civil litigation process as an opportunity and a platform on which, at some time in 
the future, they could make their opinions known publicly and to be further supported by 
the two defence experts not called at the McKie trial. 
 
Overall, my direct contribution was also to ensure that all staff remained informed of 
developments as appropriate and, initially, I did that through organised meetings.  
However, on the appointment of the Head of the Fingerprint Service, it was my policy to 
fully brief that officer and I would then expect him to then update staff and to be seen to 
manage all personnel across the Scottish Fingerprint Service. 
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In working to improve staff morale, sustain performance and apply the 
recommendations and suggestions made while driving change within the concept of the 
new Scottish Fingerprint Service, I acknowledge the assistance of the officers who held 
the post of Deputy Director at SCRO.  All worked diligently to progress matters and fully 
supported me during a challenging and demanding period. 
 
It is my view, that prior to concluding my period as Director of SCRO, in April 2005, the 
whole organisation had developed and was indeed central to the operation of the wider 
criminal justice system in Scotland, providing interfaces with England and Wales 
through the Police Information Technology Organisation (PITO) and the Police National 
Computer (PNC).  In addition, the number of stakeholders had increased through the 
Integration of the Scottish Criminal Justice Information System (ISCJIS), which, through 
access to the SCRO Criminal History System, provided for the electronic transfer and 
access to information by partners within the justice community.  
 
In addition, and with the support of my senior management, other Bureaux within 
SCRO had been reorganised to streamline their service provision.  ACPOS and the 
Scottish Executive had agreed to the introduction of new services, such as the 
‘Crimestoppers’ programme, which was re-located and centrally managed from SCRO 
on a 24/7 basis.  This was in addition to the oversight management and development of 
the service being provided by the Disclosure Scotland Bureau, also located at SCRO. 
 
In my view the relocation of SCRO to new premises and the direct and focussed 
support and progression of the various recommendations made in respect of future 
service provision, then placed the SCRO Fingerprint Bureau within the structure of the 
concept of a Scottish Fingerprint Service - a new service that embraced Bureaux at 
Aberdeen, Dundee and Edinburgh, all centrally managed from SCRO.  In addition, 
ACPOS and the Scottish Executive were committed to the Home Office ‘IDENT1’ 
Fingerprint Programme, which would, in particular, allow electronic searches of crime 
scene marks across the whole of the UK.  This development would also assist in further 
integrating the Fingerprint Service in Scotland 
 
I have referred to the internal re-organisation of other bureaux in SCRO.  In my opinion, 
while this allowed the organisation to streamline its overall service provision, it also 
further developed staff morale as this brought staff together and they were willing to 
work within other bureaux to address peaks in administrative functions.  This was 
further complemented by the quality of service that was eventually sustained by 
Disclosure Scotland and, in that regard, all personnel, including the staff of the 
Fingerprint Bureau, recognised the pivotal role of the organisation within the criminal 
justice service in Scotland, while being fully aware of the consideration being given in 
regard to integration of the Scottish Fingerprint Service within a new Scottish Forensic 
Science Service, and that this would further develop the service. 
 
I recognise that during my time as Director of SCRO, and in light of the early 
circumstances involving the McKie case, I saw the benefits of the HMIC Inspections 
and the various ACPOS reviews.  All of these activities provided me, as the Director, 
with a clear strategic path and a level of support on which I could then develop SCRO.  
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I am satisfied, that during my term of office, the organisation addressed its challenges 
and developed on a platform based on well considered recommendations and 
suggestions and that all of this was readily supported through the direct financial 
commitment of the Scottish Executive and the endorsement of ACPOS.  
 
While SCRO as an organisation will be embraced within a new Common Police 
Services structure in Scotland and there will be a re-alignment of the overall service 
provision, I have no doubt that all of the personnel will continue to maintain their high 
standards and professional approach. 
 
 
 
Harry Bell QPM 
Director SCRO - November 1998 to April 2005  
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Justice 1 Committee 
 

Alan Dunbar 
Quality Assurance Officer 
Scottish Fingerprint Service 
Glasgow Bureau 
Scottish Criminal Record Office 
1 Pacific Quay 
Glasgow 
G51 1DZ 
 

Room T3.60
The Scottish Parliament

Edinburgh
EH99 1SP

Tel: 0131 348 5320
Type Talk Direct No. 18001 0131 348 5320

Fax: 0131 348 5252
douglas.wands@scottish.parliament.uk

17 July 2006
 
Dear Mr Dunbar 
 
Scottish Criminal Record Office and Scottish Fingerprint Service Inquiry 
 
Thank you for your letter of 9 July to my colleague Allan Campbell in response to 
his letter of 29 June.   
 
I can confirm that we are also in receipt of the documents sent by you to my 
colleague Euan Donald on 28 June.  However, in your evidence to the Committee 
on 26 June you made several references to procedures within the Glasgow Bureau, 
both in 1997 and today.  The Committee had previously received written evidence 
from John McLean, then Director of SCRO, that there “were no formal written 
procedures in 1997 for processes within the bureaux which now make up the 
Scottish Fingerprint Service” (letter dated 3 May 2006, published as paper 
J1/S2/06/17/2 for meeting on 23 May 2006). 
 
At column 3602 of the Official Report of the Justice 1 Committee meeting of 26 
June, in response to a question from Bruce McFee MSP as to whether there were 
written-down procedures in 1997 you stated, “Yes—there was a memorandum”.  
You went on to refer to “briefing books for each team”.  At column 3597 you referred 
to “audits, practices, procedures and local work instructions.  They were all there; 
they just needed to be formalised as they are now.”   
 
I enclose extracts from the Official Report highlighting the relevant statements. 
 
There would appear to be a contradiction between what you said in oral evidence 
and what you wrote in your letter of 9 July. 
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The Committee would be grateful if you would now supply copies of the relevant 
memorandums and local work instructions to which you referred in oral evidence.  If 
there is, in fact, no such material I should be grateful if you would confirm that this is 
indeed the case. 
 
I should be grateful for a response from you by Friday 28 July at the latest. 
 
 
Yours sincerely 
 
 
 
 
Douglas Wands 
Senior Assistant Clerk to the Committee 
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Dear Mr Wands, 
 
Thank you for your letter of 17 July 2006 in response to ongoing dialogue with 
your department regarding the enquiry. 
 
The reason I am answering your letter at the eleventh hour is that I have been 
on sick leave for several months and get these letters forwarded at a 
somewhat later date than when they are received at Pacific Quay. 
 
In the spirit of cooperation I would like to explain the perceived contradiction 
that you mention. 
 
In 1997, as I stated at the Justice Committee Session the format of 
procedures, work instructions and our initial attempts at audit were, without 
question in place and functioning, but not as they appear today.  
 
What is in place today is what has evolved from then and has been 
superseded by subsequent and interim procedures and practises, not what 
was present in 1997. 
 
The main reasons for the procedures not being available in the format that 
they were in 1997 are that if these memorandum style documents had not 
been withdrawn on the production of a new procedure, then how could we be 
sure as an organisation which practise was being adhered to.  
 
When the bureau progressed into ISO accreditation in 2000 I personally 
ensured that all paper instructions and procedural memorandum were 
withdrawn, in order that I could be sure as Quality Assurance Officer, 
everyone was working to the same script. 
 
The only thing that survives electronically is the procedures from 2000 and 
perhaps the odd memorandum stashed away in an unused file that someone 
has not shredded. 
 
I wish to assure the committee that it is not the case that paperwork did not 
exist in 1997, contrary to what you have been told, but that it does not exist 
any longer. In essence what you have now is what has evolved from that 
documentation. 
 
With regard to retention and to put in perspective, the Scottish Fingerprint 
Service does not even keep fingerprint cases, that are not serious for longer 
than five years and has never had a requirement to do so. 
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I hope that aforementioned explains the situation more clearly and if there is 
anything else I can help with please contact Mr Ewan Innes who will expedite 
your enquiry. 
 
Yours sincerely  
 
Alan Dunbar 
Quality Assurance Officer 
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 2 

 LORD JOHNSTON: Ladies and 3 

gentlemen, in this matter you and I have 4 

wholly separate functions to perform. As far as 5 

any question of fact is concerned, and which is 6 

the issue in the case, that's entirely a matter 7 

for you and you alone.  It’s your recollection 8 

and your judgment that matters and if I at any 9 

stage, and I shall make a few references to the 10 

evidence, not a lot, convey to you some 11 

impression that I might have some views about 12 

it you should ignore that. It is your decision 13 

and yours alone at the end of the day.  14 

 On the other hand, so far as 15 

there are any questions of law in this case, 16 

and there's not very much, that is a matter for 17 

me and what I'm about to say to you in that 18 

respect you must accept without equivocation. 19 

If I get something wrong, it will be put right 20 

elsewhere. 21 

                       Now, ladies and gentlemen, 22 

what I have to say to you falls really into two 23 

parts. The first part is the general part which I 24 

tell all juries engaged in this exercise as to the 25 
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general proposition of law which covers your 1 

deliberations and I'll put that to you and then 2 

we will look at it, and it is this: the Crown 3 

must prove beyond reasonable doubt the 4 

commission of the crime charged by the 5 

accused by sufficient evidence acceptable to 6 

you the jury.   7 

 Now we will look at that. The 8 

Crown must prove reflects what everyone's 9 

been telling you from the start of this case 10 

that the onus or burden of proof of guilt rests 11 

on the Crown at all times and it's not dispelled 12 

or displaced where as here evidence has been 13 

given by and on behalf of the accused. At all 14 

times, the responsibility of establishing guilt 15 

lies with the Crown.  16 

 Beyond reasonable doubt, 17 

ladies and gentlemen, as you have heard, is 18 

the standard that the Crown must achieve if it 19 

is going to satisfy you of guilt and that 20 

phrase, as has been told to you, means 21 

precisely what it says.  The Crown does not 22 

have to establish guilt to a mathematical 23 

certainty but on the other hand it must go 24 

further than merely probabilities and certainly 25 
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possibilities and what beyond reasonable 1 

doubt simply means is that if when you are 2 

faced with the decision in this case as you are, 3 

you would be faced in your everyday affairs 4 

with an equally serious decision which you 5 

have to take in which there are factors present 6 

which cause you to hesitate before you make 7 

that decision one way or the other which are 8 

reasonably based, then that would be a 9 

reasonable doubt and if a reasonable doubt 10 

exists in your mind at the end of the day as to 11 

the guilt of Ms McKie, you must acquit her. 12 

 The commission of the crime 13 

charged means of course that the Crown must 14 

establish upon the evidence to your 15 

satisfaction that a crime has been committed 16 

and that is what this case is all about because 17 

in some cases, as here, the involvement of the 18 

accused on the matters indicted is not 19 

disputed but the issue is whether a crime has 20 

been committed. In other cases there may be 21 

no doubt that a crime has been committed, 22 

such as a robbery or the like, but the issue is 23 

by whom so at the end of the day what you 24 

have to be considering in this case is whether 25 
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a crime was committed and I'll obviously come 1 

back to that. 2 

                           By sufficient evidence, 3 

ladies and gentlemen, is a question of law 4 

inasmuch that nobody can be convicted of a 5 

crime by the law of Scotland unless there is 6 

evidence from more than one source pointing 7 

to guilt, what we call corroboration. In this 8 

case this features very little because there is 9 

on any view of the matter sufficient evidence 10 

before you.  The question for you is whether 11 

or not at the end of the day you're going to 12 

accept it and when I mention the word 13 

corroboration, ladies and gentlemen, that 14 

applies only to the Crown. The Defence need 15 

prove and a fortiori need corroborate nothing. 16 

At all times, the presumption of innocence 17 

remains there to be rebutted only by 18 

corroborated evidence led to your satisfaction 19 

from the Crown or at least from the case. 20 

 Acceptable to you the jury, 21 

ladies and gentlemen, is the task that you 22 

have to set yourself and I'm about to set to 23 

you when you retire. This is the question of 24 

what evidence you accept and what evidence 25 
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you reject. You may set about the task by any 1 

means of approach you like but there are two 2 

aspects of this question which we lawyers call 3 

credibility and reliability. Credibility simply 4 

means do you or do you not think that a 5 

particular witness is telling the truth and that 6 

of course is part of the issue if not the main 7 

issue in this case. On the other hand, 8 

reliability arises when a witness may be 9 

perfectly honest in his or her testimony 10 

inasmuch as they are doing their level best to 11 

tell the truth but the evidence is simply not 12 

acceptable to you because for various reasons 13 

it doesn't fit in with other evidence in the case 14 

and here, particularly when it comes to 15 

fingerprint evidence, that is a very important 16 

issue before you because nobody is suggesting 17 

if I understand it quite correctly that any of 18 

the experts you've heard are deliberately 19 

trying to deceive you or to deceive themselves 20 

even but, on the other hand,  the question for 21 

you is what evidence do you find reliable in 22 

the context of fingerprint evidence? 23 

                       You can select evidence that 24 

you accept from all or part of a witness's 25 
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testimony and reject some part or another part 1 

of a witness's testimony. As to how you go 2 

about the exercise depends entirely as I say on 3 

your own observations and your own 4 

reflections, how you think the evidence fits in 5 

with other evidence in the case. Is it 6 

consistent? Has it always been consistent? 7 

Does it accord with commonsense? Do you 8 

almost instinctively find it acceptable or 9 

unacceptable? Can you test it? How should you 10 

test it? So on and so forth. This is your task 11 

and this is what you will set about doing in a 12 

few minutes' time.  13 

 May I just give you two words 14 

of warning or two aspects of warning? In the 15 

first place, if you are going to reject a 16 

witness's evidence for one reason or another 17 

that does not mean that the opposite is true. 18 

You simply reject the evidence by, as it were, 19 

putting it in the dustbin and forgetting about 20 

it. If somebody comes along and says it was 21 

raining, you don't accept that because there is 22 

other evidence or for some reason you don't 23 

accept it, that does not mean automatically 24 

you can conclude the sun was shining. 25 
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Somebody else has to come along and tell you 1 

that before you can be satisfied as to that 2 

particular fact and this has some bearing in 3 

this case because the Advocate Depute asks 4 

you in relation to the evidence of the witness 5 

Lees to draw certain conclusions on the basis 6 

he wasn't telling the truth and you will have to 7 

be very careful how you approach that with 8 

regard to the fact that every loggist that we've 9 

heard of or heard from denies, with the two 10 

limited exceptions, that Ms McKie was ever 11 

there and totally deny that she ever entered 12 

the house. You cannot find the opposite 13 

proved simply by rejecting the witness's 14 

evidence.  15 

 Secondly, ladies and 16 

gentlemen, you must decide this case upon the 17 

evidence, and the evidence alone, and not be 18 

influenced by any other aspects or 19 

consequences of what your verdict might 20 

involve. This is particularly true in relation to 21 

the position of the SCRO. They are not on trial 22 

here. Any consequences of your verdict to 23 

them are nothing to the point. What you must 24 

determine is clearly only the guilt or innocence 25 
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of Ms McKie upon the evidence you have 1 

heard. You put aside any extraneous feelings 2 

of prejudice or anything else that might be 3 

external to the actual issue before you. 4 

                       Now, ladies and gentlemen, 5 

against that background I turn to the 6 

indictment which has been put before you by 7 

the Advocate Depute and as he rightly points 8 

out or states, this alleges the crime of perjury. 9 

Now, perjury has been on our criminal books 10 

for a very long time and traditionally has been 11 

defined for over a hundred years as follows: 12 

the judicial affirmation of a falsehood upon 13 

oath.  But to put aside that slightly Victorian 14 

language, in simple terms what it means is 15 

telling lies under oath. There are three 16 

ingredients. There must first of all be a 17 

situation where a witness is giving evidence on 18 

oath. That is not disputed in this case. That is 19 

what took place as far as Ms McKie is 20 

concerned at the Asbury trial. Secondly, the 21 

evidence in question or the statement in 22 

question must be material, that is to say 23 

pertinent, and that is a matter of law and all I 24 

have to say to you in this respect is that I 25 
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direct you that the evidence that Ms McKie 1 

gave which is relevant and averred in this case 2 

to the charge of perjury, namely whether or 3 

not she went in or out of the house in 4 

question at the previous trial was material at 5 

that time and therefore you may proceed on 6 

that basis.  Indeed you must proceed on that 7 

basis and I take the matter no further. Just for 8 

your information, that was what was discussed 9 

one of the times that you were asked to leave 10 

the room and I so ruled upon that on that 11 

basis. But the third and obviously fundamental 12 

question in relation to the charge of perjury is, 13 

as is in this case, has an untruth been told? 14 

And the question therefore for you at the end 15 

of the day, ladies and gentlemen, boils down 16 

to simply this, this is what you have to 17 

consider: was Ms McKie telling the truth or 18 

lying, it can't be both and there is no room for 19 

a compromise, was she telling the truth or was 20 

she lying when she told the jury in the 21 

previous trial, the Asbury trial, as recorded in 22 

the transcript on a number of occasions that 23 

she did not enter the house at any time over 24 

the relevant period, that is to say after the 25 
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murder and up to the time that the fingerprint 1 

was discovered?  That, ladies and gentlemen, 2 

is the question for you and that is what you 3 

have to address. The evidence has been very 4 

properly summarised for you by both counsel 5 

yesterday and I do not intend to rehearse it. 6 

 All I propose to do now, very 7 

briefly, is to give you one or two what might 8 

be described aids as to how you might go 9 

about this task but I repeat my warning:  I 'm 10 

not intending and I hope I will not give you 11 

any impression that I have a view on the 12 

matter.  This is simply designed to help you go 13 

about your business and you may ignore it if 14 

you like and proceed on any other basis that 15 

you like pertinent to the question. This is not 16 

inverting the onus but commonsense might 17 

dictate to you, and it's entirely a matter for 18 

you, that the first thing you might like to 19 

consider when you retire is whether or not you 20 

believe Ms McKie on the basis that she gave 21 

evidence to you entirely consistent with the 22 

position that she has followed from the start. 23 

She does not have to prove anything as I have 24 

said. She remains innocent until that 25 
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presumption is rebutted but the fact remains 1 

that she has told you that she is innocent and 2 

if you believe that, that’s the end of the matter 3 

and you need take the matter no further. If 4 

you are satisfied to that effect you simply 5 

conclude that she is an honest and 6 

straightforward witness and you can come 7 

back to me in five minutes' time and tell me 8 

that. You need take the matter no further and 9 

you needn't even start considering the 10 

question of fingerprints. If the evidence of Ms 11 

McKie leaves you in a reasonable doubt, as Mr 12 

Findlay has put to you on a number of bases, 13 

as to her guilt again without taking the matter 14 

any further, you must conclude that she is 15 

innocent and acquit her. If you reach neither 16 

of those conclusions that is not the end of the 17 

matter, it is merely the beginning, because the 18 

Crown must still thereafter prove to your 19 

satisfaction that she is guilty and that is the 20 

way Mr Findlay emphasised it to you yesterday 21 

afternoon.  He is quite correct.  To take his 22 

metaphor, it is not an equal contest, the 23 

Crown must try to surmount every hurdle that 24 

it places in its own way quite rightly before 25 
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you can establish guilt and if any of those 1 

hurdles, and I'll just tell you in a few minutes 2 

what they are, are not surmounted then at 3 

each stage the Crown case will fail completely 4 

and you must acquit, bearing in mind that 5 

each hurdle has to be surmounted beyond 6 

reasonable doubt.  7 

 Now, ladies and gentlemen, if 8 

you are embarking upon that exercise looking 9 

at the Crown case, the first question you have 10 

to consider which Mr Findlay put very clearly 11 

before you yesterday is if this is, if, let's 12 

assume for a moment, if this is Ms McKie’s 13 

fingerprint, how did it get there and when did 14 

it get there? The Crown, as I understand it, it's 15 

your recollection that matters, but according 16 

to what I noted yesterday, the Crown go for if 17 

that's the right expression sometime on the 18 

Saturday and say well, that’s when she must 19 

have slipped in contrary to any loggist 20 

evidence and implanted the fingerprint. But, 21 

ladies and gentlemen, as Mr Findlay pointed 22 

out to you, what you must consider with the 23 

greatest of care in this context is the evidence 24 

of the man Wilson who in fact lifted the print 25 
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on the Tuesday following. We know that Fairley 1 

dusted the aluminium powder on the Thursday, 2 

the first morning of the investigation, but 3 

what Wilson says, as I noted it and it's your 4 

recollection that matters, is that when he 5 

finally found the print with the black powder 6 

on the Tuesday, he saw prior to it coming up 7 

no sign of disturbance in the aluminium 8 

powder, no sign that there was a print that 9 

had been implanted upon it and although it is 10 

entirely a matter for you, what you've got to 11 

consider very carefully is what conclusion do 12 

you draw from that evidence? One obvious 13 

conclusion which is open to you is that the 14 

print was there when the aluminium powder 15 

was put on it. That is consistent with Wilson's 16 

evidence and there is no evidence to a 17 

contrary effect. If that is the case the Crown 18 

case fails.  19 

 You have therefore, ladies and 20 

gentlemen, first of all then in this exercise to 21 

surmount the hurdle beyond reasonable doubt 22 

that you are satisfied, assuming Ms McKie’s 23 

print, that it got there some time before the 24 

aluminium powder was dusted, a position the 25 
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Crown does not take up. If you accept, as I 1 

said it's a matter for you, if you accept the 2 

evidence of Wilson as to what he said he saw 3 

or didn't see perhaps more important. He gave 4 

no evidence, in fact he denied, that he 5 

observed any print implanted on top of the 6 

aluminium powder which must be the case if it 7 

was implanted on the Saturday by the accused 8 

or by anybody else. So that's the first hurdle, 9 

ladies and gentlemen.  10 

 The second hurdle is why 11 

would Ms McKie do this and stick to her 12 

position from day one, moment one, apart 13 

from the very initial reaction when she didn't 14 

think very much about it because obviously as 15 

we know rogue, to put it loosely, fingerprints 16 

can turn up but it is a very pertinent aspect of 17 

this case in your consideration of it. Why 18 

should have Ms McKie for two years against 19 

obvious, because there is no doubt about this, 20 

pressure, in an isolated and lonely position, 21 

adhere as firmly as she has done to the denial 22 

of any involvement with the fingerprint? It is 23 

so easy to detract, so easy to turn around and 24 

say well, all right, why has she done that? And 25 
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secondly, why in any event would she want to 1 

go in there at all? The suggestion is she was 2 

curious or it would help her in her own 3 

analysis of the case.  Well, so be it. But that's 4 

the second hurdle, ladies and gentlemen, 5 

which you have to take into account in 6 

considering where you are on this particular 7 

aspect of the case, bearing in mind of course 8 

that against that background all the loggists 9 

are consistent with the view that she did not 10 

enter the house. What you make of that is 11 

entirely a matter for you but you have to be 12 

satisfied beyond reasonable doubt that she did 13 

enter the house. The Crown say you can infer 14 

that from the fingerprint and that's where we 15 

come finally to that aspect of the case if we 16 

get this far. 17 

                       Now, ladies and gentlemen, in 18 

assessing the fingerprint evidence, you do not 19 

as it were count heads. You must look at the 20 

evidence on its qualitative basis, albeit there 21 

are three led by the Crown and only two by the 22 

Defence, but what you have to do, ladies and 23 

gentlemen, as Mr Findlay quite properly 24 

pointed out to you, is to assess the whole 25 
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matter against what you were told but also 1 

with the use of your own eyes. You have the 2 

photographs, you have the print. Make your 3 

own comparisons.  You are quite entitled to do 4 

so. You can accept expert evidence when they 5 

say a blob as a matter of fact means 6 

something else because certainly to my mind a 7 

blob’s a blob but if somebody says a blob 8 

contains something you can accept that if you 9 

believe them but on the other hand, where the 10 

two comparisons with your own eyes reveal 11 

mismatches then you have to start I suggest 12 

being seriously concerned about whether this 13 

really is Ms McKie’s print and certainly 14 

seriously concerned to the point of beyond 15 

reasonable doubt.  16 

 Perhaps the most critical 17 

aspect of this, though not the only one 18 

because the American witnesses have pointed 19 

to what they perceive to be discrepancies in 20 

the Crown's witnesses’ comparisons but 21 

perhaps I suggest to you, again it is entirely a 22 

matter for you, that the most important part of 23 

this question is this issue of distortion at the 24 

top third of the print. If the Americans’ 25 
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evidence is acceptable to you, the top third of 1 

the print is genuine and available as a credible 2 

piece of evidence, then, again it is a matter for 3 

you, it seems to me the Crown case completely 4 

collapses because of the obvious disparities 5 

between the two tops of the print and you can 6 

see with your own eyes. How then should you 7 

approach this matter? You are bound I 8 

suggest, though it's entirely a matter for you, 9 

to recollect and take into account the Crown 10 

witnesses, particularly Mr Stewart and Ms 11 

McBride, pressed by Mr Findlay in cross-12 

examination offered no reasons for why they 13 

were dismissing the top part of the print other 14 

than it's my opinion, it's my judgment. On the 15 

other hand, what do the Americans do or 16 

particularly Mr Wertheim? He says you look at 17 

the print, and it's your recollection, I am just 18 

trying to help you, and you find immediately 19 

without more than a casual almost or casual 20 

expert, if that's the right expression, glance 21 

that there are mismatches between the top 22 

half of both prints. What does he do? He says 23 

well, that places me immediately in a doubt 24 

and what should I do next he says? He says 25 
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well, distortion or slippage is the word he 1 

used is something that can happen for a 2 

variety of reasons, pressure, application, 3 

movement and so on and so forth, but he 4 

doesn't say it is my judgment.  He goes on to 5 

say I look for, his words, warning signs, signs 6 

of blurring, signs of movement and remember 7 

he drew a number of aspects on the bits of 8 

paper as to what he would expect to find if he 9 

was looking for distortion. He finds none. So 10 

what does he do? He goes back to his first 11 

base and says therefore this is a mismatch and 12 

he bases that on reasons, not just judgement. 13 

It is entirely a matter for you, ladies and 14 

gentlemen, but against that background you 15 

must give very serious consideration to 16 

whether or not you can safely say the Crown 17 

have established that the print is that of Ms 18 

McKie on their evidence beyond reasonable 19 

doubt and as Mr Findlay put it, it is sufficient 20 

for him at the end of the day that you are left 21 

in a doubt, maybe was the word he used and I 22 

endorse it.  If that is your view, maybe it's not, 23 

that is enough and at that stage of this 24 

process the Crown have failed at the last 25 
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hurdle, bearing in mind it has to pass all the 1 

hurdles that I've tried to identify for you. 2 

                 Now, ladies and gentlemen, that is 3 

all I propose to say to you. The matter is 4 

clearly placed before you by two very 5 

competent speeches and it is focused for your 6 

attention but do bear in mind that this is not 7 

an equal struggle.  It is a contest which the 8 

Crown must win and the Defence need prove 9 

nothing. At the end of the day this is not a 10 

public inquiry where you are obliged to reach a 11 

positive decision. If the whole evidence, the 12 

whole evidence, leaves you in some reasonable 13 

doubt which is reasonably based as to the 14 

guilt of Ms McKie, you must acquit her. 15 

                       Ladies and gentlemen, there 16 

are three verdicts open to you:  guilty, not 17 

guilty and not proven. Not guilty and not 18 

proven are both verdicts of acquittal. It is 19 

sometimes thought that not proven means the 20 

Crown can start again. That is not the case. 21 

There simply are two versions of acquittal and 22 

the words mean what they say.  23 

 Your verdict may be 24 

unanimous or by a majority but if it is going to 25 
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be guilty by a majority at least eight of you, 1 

eight of you, must vote for guilt for obvious 2 

reasons.  There are fifteen of you and there 3 

are three verdicts available to you. Eight of 4 

you must vote for guilt. If there are at least 5 

eight of you divided between not guilty or not 6 

proven just pick one or other of them and stop 7 

your deliberations there. You don't have to be 8 

unanimous as between those two. As long as 9 

there are eight of you not satisfied the Crown 10 

has proved its case you will simply return one 11 

or other of the acquittal verdicts.  So I repeat, 12 

if you are going to convict at least eight of you 13 

must vote for guilty.  14 

 The first thing you do, ladies 15 

and gentlemen, I suggest when you retire as I 16 

am now going to ask you to do is to appoint 17 

one of your number, it doesn't matter who it 18 

is, to speak for you when you return to court 19 

and give your verdict which my Clerk will ask 20 

for.  21 

 Will you now please retire and 22 

consider your verdict which I can take at any 23 

time? 24 

                       The jury retired at 10: 26. 25 
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                       Upon their return at 11:51: 1 

                       THE CLERK OF COURT: Ladies 2 

and gentlemen, will the person who speaks for 3 

you please stand? Have you agreed upon a 4 

verdict?  5 

                       THE FOREMAN OF THE JURY: 6 

Yes, we have. 7 

                       THE CLERK: What is your 8 

verdict in respect of the accused Shirley McKie 9 

on the indictment?  10 

                       THE FOREMAN: Not guilty. 11 

                       THE CLERK: Is that verdict 12 

unanimous or by a majority?  13 

                       THE FOREMAN: Yes, it is 14 

unanimous. 15 

                       THE CLERK: I have to record 16 

that verdict. Please sit down while I do so. 17 

                       Ladies and gentlemen, is your 18 

verdict correctly recorded as follows: the jury 19 

unanimously find the accused Shirley Jane 20 

McKie, also known as Shirley Jane Cardwell, 21 

not guilty, is that correct?  22 

                       THE JURY: Yes. 23 

                       LORD JOHNSTON: Shirley 24 

McKie, it is not appropriate for me to comment 25 
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on the jury's verdict, nor to comment on how 1 

you find yourself in this situation you find 2 

yourself in but personally I would like to 3 

extend to you my respect for the obvious 4 

courage and dignity which you have shown 5 

throughout this nightmare as you described it. 6 

I very much hope you can put it behind you. I 7 

wish you all the best. I discharge you and 8 

you're free to go. 9 

                       MS MCKIE: Thank you. Thank 10 

you. 11 

                       LORD JOHNSTON: Ladies and 12 

gentlemen, all that remains for me to do is to 13 

thank you for the obvious care and attention 14 

you have given to this very anxious and indeed 15 

in my experience, which is not inconsiderable, 16 

almost unique case raising all sorts of very 17 

unusual questions. On behalf of the court I 18 

thank you. I discharge you. You're free to go 19 

but lunch is available for you if you wish. 20 

 21 

 22 

 23 

 24 

 25 
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I, Alison Jenkins, certify in terms of Section 94 1 

(7) of the Criminal Procedure (Scotland) Act 2 

1995 that this transcript is a correct and 3 

complete transcript of part of the record 4 

purporting to have been made and certified by 5 

the Clerk of Court of part of the proceedings 6 

at the trial of 7 

 8 

SHIRLEY JANE MCKIE 9 

also known as 10 

SHIRLEY JANE CARDWELL 11 

 12 

indicted at the instance of Her Majesty's 13 

Advocate which took place in the High Court of 14 

Justiciary at Glasgow on Friday, 14th May, 15 

1999 before Lord Johnston. 16 

 17 

                   Signed: 18 

 19 

                   Name: Alison Jenkins 20 

 21 

                   Date: 13th July, 2006 22 

 23 

 24 

 25 
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