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The Committee will meet at 9.30 am in Committee Room 4.

1. Election of Presiding Officers: The Committee will consider
correspondence.

2. Scottish Parliamentary Corporate Body Elections: The Committee
will consider a paper and standing order changes.

3. Dissolution Issues (1 - Legislation): The Committee will consider a
paper and standing order changes.

4. Dissolution Issues (2 - Non-Legislation): The Committee will
consider a paper and standing order changes.

5. The Sewel Convention and Sewel Motions: The committee will
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Presiding Officer.

7. Questionnaires: the Committee will consider the results of two
questionnaires.
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PR/03/4/1

FOR CONSIDERATION

FOURTH MEETING OF THE PROCEDURES COMMITTEE

ELECTION OF PRESIDING OFFICERS

1. The Committee is asked to note the attached papers and the Presiding Officer’s
letter of 17 December, in particular that no changes are proposed to the
arrangements for these elections.

2. Lee Bridges, Clerk to the Bureau will attend.

Directorate of Clerking and Reporting
January 2003



PR/03/4/2 REV

FOR CONSIDERATION

FOURTH MEETING OF THE PROCEDURES COMMITTEE

SCOTTISH PARLIAMENTARY CORPORATE BODY ELECTIONS

1. At its 9th Meeting 2001, the Procedures Committee agreed that work should be
undertaken to review the arrangements set out in the standing orders for the
election of SPCB members, with a view to ensuring those arrangements are fully
fit for purpose.

2. The attached paper sets out in more detail the issues considered and the
experience to date and at Annexe A sets out the current standing order rules in
this regard.

3. Annexe B sets out the proposed suggested standing order changes.

4. The views of the Presiding Officer, the Scottish Parliamentary Corporate Body
and the Bureau have been incorporated.

5. A representative of the Legal Office will attend.

6. The Committee is invited to discuss the paper and make recommentations.

Directorate of Clerking and Reporting
January 2003



16. Issue

1. SPCB Elections

Raised by

2. Directorate of Clerking and Reporting

Background

3. At its meeting on 23 October 2001, the Committee was asked to approve work to

review the arrangements set out in standing orders for the election of SPCB

members, with a view to ensuring those arrangements are fully fit for purpose.

4. This paper, takes account of the views of the Presiding Officers, SPCB and the

Bureau, considers the current process and experiences to date and proposes

some improvements.  The required associated standing order changes are

attached at Annex B.

Consideration

5. This section of the paper examines each stage of the process.  The existing

standing order rules are set out at Annex A.

Timing of elections

6. The elections for members of the SPCB are required to take place "not later than

10 sitting days after a general election" (Rule 3.7.1). The actual date and time are

set by the Presiding Officer (Rule 3.7.3).

7. Although up to 10 days seems sufficient to allow Members to make themselves

aware of the responsibilities involved and for nominations to be made, the

Committee may wish to note that this time period is shorter than that set for the

selection of the nominee for appointment as First Minister (within 28 days of a

general election1) and also, therefore, with other Scottish Ministers (who may only

be proposed and appointed by the First Minister).

                                           
1  Section 46 of the Scotland Act



8. The SPCB has invited the Procedures Committee to consider extending the

period for elections to the SPCB to take account of the Ministerial appointments.

The view of the Bureau is that the appointment of new members of the SPCB

should be a priority and should be done as soon as possible in the new session.

9. Where the Parliament is dissolved, SPCB members remain in office until such

time as a new Parliament elects replacements2.   The outgoing members may,

however, no longer be MSPs and it will be important of course to secure the new

membership without delay.

10. The Committee is invited to consider whether the time period for the SPCB

election should be amended.

Nominations

11. The current rules allow any Member to make a nomination from the time when

the Parliament is notified officially of the vacancy until up until 30 minutes before

the start of the elections (Rule 3.7.7).  This would seem to allow sufficient

flexibility to Members and no change is proposed.  Any nomination is valid

only if seconded by another Member (Rule 3.7.8) - this seems reasonable and

no change is suggested.

Election process: general

12. Where there is more than one vacancy to be filled, the standing orders, at

present, specifically require consecutive, separate elections for each of the

vacancies (Rule 3.7.1).  Accordingly, where there are 4 vacancies following a

general election, 4 elections are required to elect the 4 members of the SPCB -

regardless of the number of nominations.  This aspect of the process was

questioned during the first elections for the SPCB, in May 1999, as being

overly time-consuming.

13. The number of elections will, of course, be dependent on the number of

vacancies and the exact process will vary depending on how many members

                                           
2 Standing orders, Rule 3.7.2(b)



have already been selected.  Consecutive elections would not be required where

only one vacancy was to be filled.

Election process: detail

14. After a general election, at least 4 separate rounds of voting for each post are

required.  Each round of voting comprises one vote per candidate and one vote

to ascertain the number of abstentions.  In the first election, Members will be

invited to vote for the candidate of their choice (Rule 11.10.6). The Presiding

Officer firstly reads out the names of all candidates in alphabetical order. Using

that order he then reads out the name of the first candidate and asks those

Members who wish to support that candidate to cast their votes using the

electronic voting system.  When the voting period for the first candidate

concludes, the Presiding Officer moves on to read out the name of the second

candidate and ask those Members who wish to support that candidate to cast

their votes.  This continues until votes have been concluded for all candidates.

The final round of voting is to record any abstentions.  Each Member may cast

only one vote (i.e. for only one candidate or an abstention).

15. All the votes are counted and, if any one candidate polls more than the total

polled for all other candidates, he/she is duly elected (Rule 11.10.8).  The result

is valid only if the number of members who voted is more than one quarter of the

total number of seats for Members (Rule 11.10.4).  If, in any round, no candidate

meets the requirement set out above, the candidate who polled the lowest

number of votes is eliminated and a further round of voting takes place.

16. The process set out in paragraphs 13 and 14 is then repeated until all 4 posts are

filled.

16. In order to elect all 4 SPCB members, a total of at least 14 votes would be

required.  (If one post is filled each time, then the number of votes required would

be 14 (5+4+3+2 as a result of fewer candidates in each round).

Making the election process more flexible



17. At the time of the first SPCB elections, the Presiding Officer suggested that it

would have been more appropriate if, having received only 4 nominations, there

had been an option to simply elect those 4 candidates by way of a single vote.

The most obvious advantage in facilitating this option would be to save time in

the Chamber.  The most obvious disadvantage is that a single vote could not

reflect the level of support for each of the individual candidates and, to that

extent, the transparency of the process could appear diminished.

Possible improvements where the number of candidates is equal to the number of

vacant posts

18. Although the Committee will need to consider whether the argument for

transparency is sufficiently strong to rule out a single vote option, this is still one

option for simplifying the process.  Were such a process to be introduced, it

would consist of 2 distinct stages.

19. The first stage would involve a question being put, by the Presiding Officer,

seeking the Parliament’s agreement to proceed with a single vote.  If even one

Member were to voice his/her dissent, a process similar to the current process,

involving votes for the individual candidates could be adopted.  If, however, there

was unanimous agreement to a single vote being taken, the Presiding Officer

would proceed to put the question that all of the candidates be elected.

Assuming there was a simple majority at this stage, the candidates would be

elected.  Given the responsibilities which rest with the SPCB, the current

requirement that at least a quarter of the total number of Members must have

voted3 would remain.

20. The Committee is invited to consider whether the option of a single vote

should be proposed.

21. If a single vote is not the preferred option, then a single round of voting

comprising 4 separate votes, where the number of candidates equalled the

number of vacancies, is proposed.  By this means, if there were 4 vacancies to

                                           
3 Standing Orders, Rule 11.10.4.



be filled and 4 candidates, the Presiding Officer could simply ask Members to

undertake a Yes/No/Abstain vote for each of the candidates in turn, a total of 4

votes. This offers a likely advantage in terms of time over the current process but

retains the same level of transparency.  A change to standing orders to permit

such an arrangement is recommended, regardless of whether the proposal

in paragraph 19 is adopted.

Possible improvements where there are more than 4 candidates

22. While the current rules would cover circumstances in which there were more than

4 nominations for the 4 posts, it is worthwhile considering whether any further

improvements might be made to cope with these circumstances.

23. One approach might be to undertake successive rounds of voting to eliminate the

lowest polling nominee in each round, until only 4 nominations remained. When

that stage is reached the process could move to that proposed in paragraphs 18

to 21 above, namely a block vote, or a single round of 4 votes. Depending on the

number of candidates this approach may offer a slight timesaving over the

current process. A change to standing orders is recommended to

accommodate this.

Less than 4 vacancies

24. It may be necessary, from time to time, to elect less than 4 new members of the

SPCB.  Where a single vacant post requires to be filled, there is unlikely to be

any significant difficulty - the vote could proceed on the basis of a simple majority

as set out in Rule 11.10.5.  Where either 2 or 3 SPCB posts require to be filled, a

process similar to that set out at paragraphs 18 to 21 above (depending on the

number of candidates) could be followed. A change to standing orders is

recommended.

Minimum number of Members voting

25. The current rules require that the result of any vote shall be valid only if the

number of members who voted is more than one quarter of the total number of

seats for Members (Rule 11.10.4).  It seems wholly appropriate that a significant



number of Members must vote for the members of the SPCB, and it is

suggested no change be made to this aspect of the process.

Voting method

26. Finally, in relation to voting, the method of voting used currently is the electronic

voting system (Rule 11.10.2).  This method has generally proved effective and

efficient.  The Committee is invited to agree that the electronic voting

system should continue to be used as the normal voting method for SPCB

elections.

Vacant offices

27. If any office of an appointed member of the SPCB is not filled within 28 days then

the rules require the Presiding Officer to appoint a member to that office.  The

policy to which this rule gives expression reflects the importance of the SPCB

and of there being a full complement of members available.  It seems prudent to

retain this provision, though it is difficult to envisage circumstances where such

an appointment would not be given appropriate priority and made in the usual

way.  The Committee is invited to agree that no change is required in

respect of this process.

Guidance

28. In order to minimise any potential difficulties, and given the problems experienced

at the first SPCB elections in May 1999, the Parliamentary authorities will issue

guidance on elections to the SPCB as information for Members.

Summary

29. By way of summary the key points arising from this paper are set out in bullet

form below.

• The Committee is invited to consider whether the period of 10 sitting

days within which the election of members of the SPCB should take

place is sufficient, or whether, given the longer period set for the First

Minister and Ministers, the period should be amended.  Any change to

the period would require a change to standing orders.



• The nomination period of up to 30 minutes before the election appears

to provide sufficient flexibility to Members, the Presiding Officer and the

officials responsible for making the necessary administrative

arrangements.

• The option of a single vote where the number of candidates is equal to

the number of vacancies has the advantage of reducing the number of

votes required but has the potential disadvantage of reducing

transparency.  The Committee is invited to take a view on whether this

option should be introduced. If this option were to be introduced,

changes would be required to standing orders.

• Changes to standing orders will be required in order to give effect to the

proposals set out in paragraphs 21, 23 and 24 above to permit

straightforward elimination of candidates where there are more

candidates than vacancies, and a single round of voting where the

number of candidates is equal to the number of vacancies.

• The electronic voting system provides an effective and efficient method

for voting and no change is suggested.

• The present arrangement for the Presiding Officer to appoint members

should be retained.

• The Parliamentary authorities will prepare guidance on the election

process for circulation to Members.

Directorate of Clerking and Reporting

January 2003



Annex A

Rule 3.6 Members of the Parliamentary corporation
1. The four members of the Scottish Parliamentary Corporate Body ("the
Parliamentary corporation") referred to in section 21(2)(b) shall be appointed by the
Presiding Officer either after an election in accordance with Rule 3.7 or in
accordance with Rule 3.8. Those members are referred to as "appointed members".

Rule 3.7 Election of members of the Parliamentary corporation
1. Not later than 10 sitting days after a general election, the Parliament shall hold
consecutive elections to elect the four appointed members of the Parliamentary
corporation.

2. An election shall also be held to fill any vacancy which arises when an appointed
member-

(a) resigns;

(b) ceases to be a member of the Parliament otherwise than by virtue of a
dissolution; or

(c) is removed from office by resolution of the Parliament.

3. In the case of an election under paragraph 1, the voting period for the election of
the first appointed member ("the first voting period") shall take place on such date
and at such time as may be appointed by the Presiding Officer. The voting period for
the election of the second and other appointed members under paragraph 1 shall
take place immediately after the completion of the first voting period.

4. Paragraph 3 shall also apply in any other case where there are vacancies in the
offices of more than one appointed member except that, where the Parliament is not
dissolved or is not in recess, the date and time for the first voting period shall be
appointed by the Parliament on a motion of the Parliamentary Bureau.

5. In the case of an election under paragraph 3 or 4, the candidates in the election
for the second and other appointed members shall be the candidates not elected in
the election for the first appointed member.

6. In the case where there is a vacancy in only one of the offices of an appointed
member, the voting period for the election shall take place on the date and at the
time appointed by the Parliament on a motion of the Parliamentary Bureau.

7. Any member may, not later than 30 minutes before the beginning of the first voting
period in the cases mentioned in paragraphs 3 and 4 and the voting period in the
case mentioned in paragraph 6, nominate a candidate for election by submitting a
written nomination to the Clerk.

8. A nomination of a candidate shall be valid only if it is seconded by another
member.

9. At the beginning of a voting period, the Presiding Officer shall announce the name



or names of the candidate or candidates validly nominated and an election shall then
be held in accordance with Rule 11.10.

10. The Presiding Officer shall appoint as a member of the Parliamentary corporation
a member elected in accordance with this Rule.

Rule 3.8 Appointment of members of the Parliamentary corporation
1. If any office of an appointed member is not filled in accordance with Rule 3.7, the
Presiding Officer may appoint a member to that office and shall do so if the office
remains vacant for more than 28 days. In calculating the period of 28 days for this
purpose, no account shall be taken of any time when the Parliament is dissolved.

2. The Presiding Officer shall notify the Parliament of any appointment under
paragraph 1.

Rule 11.10 Election of members of Parliamentary corporation and selection of
First Minister
1. This Rule applies to-

(a) the election of members of the Parliamentary corporation to be held by
virtue of Rule 3.7; and

(b) the selection of a nominee for appointment as First Minister to be held by
virtue of Rule 4.1 ("the selection process").

Where this Rule applies, the procedure for the election or selection process shall be
as follows.

2. Voting under this Rule shall be held using the electronic voting system and shall
be held during the voting period appointed under Rule 3.7 or 4.1. If it appears to the
Presiding Officer that the electronic voting system cannot be used for any reason or
that it has produced an unreliable result, he or she shall ask members to cast their
votes again in a paper ballot of members, a roll call vote, or in accordance with any
manner of voting as the Presiding Officer may consider appropriate. Where there is
more than one candidate, there may be more than one round of voting in accordance
with paragraphs 6 to 11.

3. A member may only vote once in a round of voting except where the Presiding
Officer asks members to cast their votes again under paragraph 2.

4. The result of any vote under this Rule is valid only if the number of members who
voted is more than one quarter of the total number of seats for members. For this
purpose, in calculating the number of members who voted-

(a) account shall be taken not only of those voting for or against a candidate,
but also of those voting to abstain; and

(b) where there is more than one round of voting the result of each round of
voting shall be treated as a separate result and the number of members who
voted shall be taken to be the total number who voted in that round.



If the result of any vote at an election or selection process is invalid under this Rule,
no candidate shall be elected at that election or selected at that selection process.

5. Where there is only one candidate in a round of voting, a member may vote for or
against that candidate or to abstain. At the completion of that round of voting, the
Presiding Officer shall establish the number of votes for the candidate, against the
candidate or to abstain. The candidate shall be elected or selected if he or she
obtains a simple majority of votes in his or her favour.

6. Where there is more than one candidate in a round of voting, a member may vote
in accordance with the following procedure-

(a) the Presiding Officer shall read out the names of all the candidates;

(b) he or she shall then read out the name of each candidate in turn, in
alphabetical order;

(c) after each name is read out, those members who wish to vote for that
candidate shall cast their votes;

(d) when the votes for the last candidate have been cast, members shall be
given an opportunity to vote to abstain.

At the completion of each round of voting in which there is more than one candidate,
the Presiding Officer shall establish the number of votes for each candidate and the
number of votes to abstain.

7. Where there are 2 candidates in a round of voting, a candidate shall be elected or
selected if he or she obtains a simple majority of votes in his or her favour.

8. Where there are more than 2 candidates in a round of voting and the number of
votes for one candidate exceeds the total number of votes for all the other
candidates, that candidate shall be elected or selected.

9. Where there are more than 2 candidates in any round of voting but no candidate is
elected under paragraph 8, the candidate or candidates with the smallest number of
votes shall be eliminated and there shall then be a further round or rounds of voting
until-

(a) a candidate is elected or selected in accordance with paragraphs 5, 7 or 8;

(b) paragraph 10 applies; or

(c) the result of any vote is invalid under this Rule.

10. Where in any round of voting the candidates all receive the same number of
votes no candidate shall be elected at that election or selected at that selection
process.

11. A candidate may withdraw his or her candidature at any stage between the
rounds of voting mentioned in paragraphs 6 to 10.

12. When a candidate has been elected or selected in accordance with this Rule the



person chairing the meeting shall announce the name of the candidate who has
been elected or selected. He or she shall also announce-

(a) in a case where the provisions of paragraph 5 apply, the number of votes
for and against the candidate and the number of votes to abstain; and
(b) in any other case, the number of votes for each candidate and the name of
any candidate who has been eliminated at that round.

13. Where no candidate is elected at an election or selected at a selection process
held in accordance with this Rule, the Presiding Officer shall announce that fact and
arrange for another election or selection process to be held as soon as possible. The
Clerk shall notify members of the day and time appointed for the voting period at that
election or selection process.



ANNEX B

 DRAFT STANDING ORDER AMENDMENTS

ELECTIONS TO THE PARLIAMENTARY CORPORATION

1.  The Standing Orders of the Scottish Parliament are amended as follows.

2. In Rule 3.7.9 (Election of members of the Parliamentary corporation) for “Rule
11.10” substitute “Rule 11.10A”.

3. In Rule 11.10 (Election of the members of Parliamentary corporation and
selection of First Minister):-

(a) for the heading, substitute “Selection of the First Minister”;

(b) in paragraph 1, sub-paragraph (a) is deleted;

(c) in paragraphs 1 and 13, in each place where it occurs, “election or” is
deleted;

(d) in paragraph 2, “Rule 3.7 or” is deleted;

(e) in paragraph 4, for “an election or” there is substituted "a";

(f) in paragraphs 4 and 10, “elected at that election or” is deleted;

(g) in paragraphs 5, 7, 8, 9 and 12, in each place where it occurs, “elected
or” is deleted;

(h) in paragraph 9, for “elected” there is substituted “selected”;

(i) in paragraph 13, “elected at an election or” is deleted.

4. After Rule 11.10 insert-

“Rule 11.10A Election of members of Parliamentary corporation

1. This Rule applies to the election of members of the Parliamentary corporation to
be held by virtue of Rule 3.7. Where this Rule applies, the procedure for the
election process shall be as follows.

2. Voting under this Rule shall be held using the electronic voting system and shall
be held on the date and time appointed under Rule 3.7. If it appears to the
Presiding Officer that the electronic voting system cannot be used for any reason
or that it has produced an unreliable result, he or she shall ask members to cast
their votes again in a paper ballot of members, a roll call vote, or in accordance
with any manner of voting as the Presiding Officer may consider appropriate.



3. A member may only vote once in each round of voting except where the
Presiding Officer asks members to cast their votes again under paragraph 2.

4. The result of any vote under this Rule is valid only if the number of members who
voted is more than one quarter of the total number of seats for members. For this
purpose, in calculating the number of members who voted-

(a) account shall be taken not only of those voting for or against a
candidate, but also of those voting to abstain; and

(b) Where there is more than one round of voting the result of each round
of voting shall be treated as a separate result and the number of
members who voted shall be taken to be the total number who voted in
that round.

If the result of any vote at an election is invalid under this Rule, no candidate shall
be elected at that election.

5. Where the number of candidates for election is greater than the number of
vacancies, the procedure and voting shall be in accordance with paragraphs 7 to
12.

6. In any other case, the procedure and voting shall be in accordance with
paragraphs 13 to 16.

7. Where paragraph 5 applies, a member may vote in accordance with the following
procedure-

(a) the Presiding Officer shall read out the names of all the candidates;
(b) he or she shall then read out the name of each candidate in turn, in

alphabetical order;
(c) after each name is read out, those members who wish to vote for that

candidate shall cast their vote;
(d) when the votes for the last candidate have been cast, members shall be

given an opportunity to abstain.
At the completion of each round of voting the Presiding Officer shall establish the
number of votes for each candidate and the number of votes to abstain.

8. Where there are 2 candidates in a round of voting a candidate shall be elected if
he or she obtains a simple majority of votes in his or her favour.

9. Where there are more than 2 candidates in any round of voting and the number
of votes for one candidate exceeds the total number of votes for all the other
candidates, that candidate shall be elected.

10. Where there are more than 2 candidates in any round of voting, but no candidate
is elected under paragraph 9, the candidate with the lowest number of votes shall
be eliminated.

11. Where in any round of voting the candidates all receive the same number of
votes, or the result of the vote is invalid under this Rule, no candidate shall be
elected or eliminated at that round.



12. There shall then be a further round or rounds of voting in accordance with
paragraphs 7 to 12 until either-

(a) a candidate has been elected to each of the vacancies; or
(b) the number of candidates remaining is equal to the number of

vacancies remaining, in which case the procedure and voting shall
continue in accordance with paragraphs 13 to 16.

13. Where paragraphs 6 or 12(b) apply, the Presiding Officer shall invite members to
agree that there be a single vote to elect all the candidates.  If any member
disagrees, further procedure and voting shall be in accordance with paragraphs
14 to 16.  If all members are in agreement that there should be a single vote, the
Presiding Officer shall read out the names of the candidates.  After all the names
are read out, a member may vote for or against the candidates or to abstain. The
candidates shall be elected if there is a simple majority of votes in favour of their
election.  The candidates shall be eliminated from the election if there is not a
simple majority of votes in favour of their election.

14. Where by virtue of paragraph 13 further procedure and voting is required, a
member may vote in accordance with the following procedure-

(a) the Presiding Officer shall read out the name of the candidate whose
name is alphabetically first;

(b) after the name is read out, a member may vote for or against that
candidate or to abstain;

(c) At the completion of the vote the Presiding Officer shall establish the
number of votes for the candidate, against the candidate or to abstain.

15.The candidate shall be elected if he or she obtains a simple majority of votes in
his or her favour.  The candidate shall be eliminated from the election if he or she
does not obtain a simple majority of votes in his or her favour.

16.The procedure in paragraph 14 will be repeated for each of the remaining
candidates in turn until each of them has either been elected or eliminated.

17.A candidate may withdraw his or her candidature at any stage between the
rounds of voting or votes as mentioned in paragraphs 7 to 16.

18.At the end of every round of voting or vote, the Presiding Officer shall announce-
(a) in a case where paragraphs 7 to 12 apply-

(i) the number of votes for each candidate in that round;
(ii) the number of votes to abstain; and
(iii) the name of any candidate who has been elected or eliminated in that

round.
(b) in a case where paragraphs 13 to 16 apply-

(i) the number of votes for and against the candidates and the number
of votes to abstain; and

(ii) whether the candidates have been elected or eliminated.

19.Where the total number of vacancies are not filled during an election, held in
accordance with this Rule, the Presiding Officer shall announce that fact and the
Parliament shall hold a further election under Rule 3.7.



20.In this Rule any reference to a vacancy shall include a reference to an appointed
member to be elected in accordance with Rule 3.7.1.



Explanatory Note:

This is intended to provide a completely new procedure for the election of candidates
to the vacancies on the Parliamentary corporation.

Where there are more candidates than vacancies/posts, initial voting will be by
successive rounds of voting in which members will be invited to vote for one of the
candidates.  In any round of voting, a candidate will be elected if they achieve a
simple majority of the votes (where there are only two candidates) or obtain a
number of votes which exceeds the total number of votes for all the other candidates
(where there are more than two candidates).  If no candidate is elected in a round of
voting where there are more than two candidates, then the candidate who obtained
the lowest number of votes will be eliminated.  This type of voting continues until
either-
1. The vacancies are filled (in which case voting is completed); or
2. The number of candidates remaining equals the number of vacancies.

Where the number of candidates is equal to the number of vacancies, members will
be invited to agree to a single vote to elect all of those candidates.  If members are in
agreement, then a single vote will take place.  If any member disagrees, a round of
voting for individual candidates will take place.  There will be one vote per candidate
“should x be elected to the SPCB – Yes/no/abstain”.  The candidates will be elected
if they obtain a simple majority of the votes and eliminated if they do not obtain a
simple majority.

If insufficient candidates are elected, the procedure reverts back to nominations.

Summary of Necessary Amendments

Rule 3.7 (amend to refer to the rule)

Rule 11.10 (take out references to the SPCB, leave this as the procedure uniquely
for the First Minister)

Insert Rule 11.10A (providing the new system of election to the Parliamentary
corporation)



PR/03/4/3

FOR CONSIDERATION

FOURTH MEETING OF THE PROCEDURES COMMITTEE

DISSOLUTION ISSUES ( 1. LEGISLATION)

1. The attached paper sets out certain issues relating to Bill procedures
which will arise in connection with the impending dissolution of the current
session of the Scottish Parliament.

2. The Parliamentary Bureau has considered these issues and has agreed to
recommend changes to standing orders.  The proposed changes are set
out in the Annex to this paper.

3. Andrew Mylne from the Legislation Team will attend.

4. The Committee is invited to consider these issues and the proposed
changes to standing orders.

Directorate of Clerking and Reporting
February 2003



BILL PROCEDURES – DISSOLUTION ISSUES AND OTHER MINOR
ISSUES

Purpose

1. The purpose of this paper is to raise some minor issues about the Rules
relating to Bill procedure.  Some of these have arisen in the context of the
forthcoming dissolution of the Parliament.  Officials have been conducting
an “audit” of the Rules to ensure that they will work as intended in relation
to dissolution, and it has become apparent that some small changes are
needed to ensure that this is so.  (Those minor Rule-changes arising from
this exercise which do not relate to Bill procedure are dealt with in the
second paper.)  Other changes proposed in this paper are small changes
that have come to light over the past few months.  All are of a minor nature
– clarifying ambiguities or making changes to deal with possible situations
that are, in practice, unlikely to arise – but where Standing Order changes
are considered to be justified for the reasons set out below.

Marshalled Lists

2. Rule 9.10.8 provides the basis for the preparation of Marshalled Lists of
amendments at all Stages.  The Rule has already been amended to give
authority for such Lists not including non-selected amendments.  This was
on the grounds that, since non-selected amendments cannot be moved
during the proceedings, it is pointless and potentially confusing to include
them in the Marshalled List.

3. A similar change is now proposed to the Rule in relation to certain
manuscript amendments.  Under Rule 9.10.6, a manuscript amendment
(which may now be lodged at any Stage) can only be moved if the
convener or Presiding Officer agrees.  Circumstances will vary as to when
a decision is taken whether to grant that agreement or not, but if a decision
to refuse agreement is taken before the Marshalled List is finalised, it
would seem appropriate not to include the amendment in the List.

4. A change to the Rule to clarify this point is included at paragraph 2 of
the Annex.

Members’ Bills and Proposals

5. Rule 9.14 allows an individual MSP to introduce a Bill only after lodging a
proposal which obtains the support of 11 other members within a month.
The proposal serves, in other words, as a “threshold requirement”,
allowing an individual MSP to introduce a Bill only if a minimum level of
support has been established.  However, there is nothing in the Rule
requiring a Member’s Bill to be introduced in the same session as the
proposal was lodged.  As things stand, therefore, it would be possible for a
member to introduce a Member’s Bill in a new session even though many
of the 11 supporters had not been re-elected.  That would seem to
frustrate the purpose of the threshold requirement, by allowing the Bill to



be introduced at a time when the minimum level of support may no longer
obtain.

6. The change proposed in paragraph 4(a)/6 of the Annex deals with the
above point.  The effect would be that where a member had obtained
support for a proposal in one session but not introduced a Bill by the end
of the session, he or she (if re-elected) would have to lodge a fresh
proposal in the new session before introducing the Bill.

7. A further small change could usefully be made to Rule 9.14.  At present,
the Rule requires a proposal to be published in the Business Bulletin for
one month.  The Rule deliberately provides for the proposal to be
published for a month even if 11 supporters are obtained within the first
few days.  This is because the proposal does not just serve as a
procedural mechanism to enable a Bill to be introduced, but as a means of
advertising the member’s intention and allowing other members an
opportunity to register their support for it.  It is common for members to
continue to add their names to proposals well after the 11-supporter
threshold has been crossed, and it is not suggested they should be denied
this opportunity.

8. There are two situations, however, in which a period of less than a month
might be considered appropriate.  One is where the Parliament is
dissolved – to ensure that a proposal lodged just before the end of one
session cannot re-emerge in the next.  The second is where the Bill is
introduced within a month of the proposal being lodged.  Because the
principal purpose of a proposal is to enable a Bill to be introduced, the
proposal is best regarded as being superseded by the Bill’s introduction.
On this basis, it would be inappropriate to have the proposal still being
published in the Bulletin once the Bill itself is in progress.  The change
proposed in paragraph 5 in the annex would achieve this.

Taking decisions on Bill amendments

9. Rule 11.1.2 states that “A matter requiring a decision of the Parliament
shall be decided by a question being put to a meeting of the Parliament by
the Presiding Officer on the motion of a member.  The question shall be
that the motion is agreed to.”

10. In practice, not everything that is a “matter requiring a decision of the
Parliament” is a “motion” – amendments to motions and Bill amendments
also require such decisions.  The current Rule can be interpreted to
include all three, on the ground that all are “moved”.  But because the Rule
uses “motion” as a noun, it appears to apply only to decisions on motions
and not to decisions on amendments.  As such, it is potentially misleading.

11. In any case, where a decision of the Parliament is required in relation to an
amendment to a motion or a Bill amendment, the question that is put is
“that the amendment be agreed to”.  (And the opportunity can also be
taken to correct the grammar of the Rule, so it refers to questions being
put in the form “that this motion/amendment be agreed to”.)



12. Paragraph 8 of the Annex proposes suitable adjustments to this
Rule. Consequential changes are suggested in paragraph 9.

Timing of decisions on Bill amendments

13. Rule 11.3.2 and the first sentence of Rule 11.8.2 prescribe the timing of
decisions in relation to Bill amendments during plenary and committee
proceedings respectively.

14. They read: “The [Presiding Officer]/[convener] shall put the question on an
amendment to a Bill immediately after the debate on that amendment or, if
there is no debate, immediately after the amendment is moved.”

15. Rule 11.3.2 is needed to distinguish decisions on Stage 3 amendments
from most other decisions (which are taken at Decision Time).  This allows
a decision to be taken on each amendment when it is reached in the
Marshalled List, rather than storing up these decisions to the end of the
proceedings.  The first sentence of Rule 11.8.2 is needed to ensure that
the same principle applies during committee consideration of amendments
at Stage 2.

16. Unfortunately, the current wording is confusing in its application to grouped
amendments.  Where two or more amendments are grouped, they are all
debated as soon as one of them (the “lead” amendment) is moved.   At the
end of the debate, only the lead amendment is disposed of.  Each
remaining amendment in the group is moved and then disposed of
(without further debate) when it is reached in the order of the Marshalled
List – which could be considerably later in the proceedings (including, at
Stage 2, on a later day).

17. By stating that the question on an amendment is put “immediately after the
debate on that amendment” the current Rules misleadingly suggest that, at
the conclusion of the debate on a group of amendments, all of those
amendments are to be immediately disposed of.   However, only a minor
adjustment to the Rule – set out in paragraph 10 of the Annex – is needed
to avoid this misleading impression being given.  The revised Rule would
make clear that each amendment, if moved, is disposed of before the
next one is moved; but that a lead amendment, if moved, must be
debated before the question is put on it.

Rights of non-committee members at Stage 2

18. There is a discrepancy between Rule 9.10.14 and Rule 9.10.15 in relation
to the rights of an MSP who is present at a Stage 2 meeting but who is not
a member of the relevant committee.  Rule 9.10.14 allows such an MSP to
move any amendment if the MSP who lodged it does not; but Rule 9.10.15
does not allow such an MSP to prevent an amendment that someone else
has moved from being withdrawn.  Rule 9.10.15 allows a Stage 2
amendment to be withdrawn only “with the unanimous agreement of the
committee” – in other words, the amendment may be withdrawn even if
non-committee members present object.



19. There appears to be no secure basis for this discrepancy.   The intention
of Rule 9.10.14 is to protect the general right of all MSPs, both at Stage 2
and Stage 3, to contribute actively to the amending process.  Although a
Bill is referred to a particular committee for Stage 2 and only the members
of that committee have a vote on any amendments, all MSPs have the
right to lodge amendments (Rule 9.7.5) and then to move, debate and
seek to withdraw them (Rule 9.7.7).

20. The rationale for this is that amendments should not be seen as the
exclusive “property” of the member who lodges them, but as part of the
process of scrutiny of a Bill, for which all members are jointly responsible.
Rule 9.10.14 therefore ensures that any MSP who wishes to see a
particular change made has a right to ensure that an amendment is
moved, even if the member who lodged it decides not to move it.  To have
that right, the MSP need only attend the relevant Stage 2 meeting (which,
under Rule 12.2.2, he or she is entitled to do).

21. The right to prevent an amendment that has been moved from being
withdrawn is an exactly equivalent right.  The MSP who wants to see a Bill
amended in a particular way, but has not lodged the amendment that
would achieve that, has a right to ensure that a decision on that
amendment is taken.  To achieve that, he or she needs first to be able to
ensure the amendment is moved – which Rule 9.10.14 provides – and
secondly to be able to ensure that the amendment, once debated, is
pushed to a decision and not withdrawn.

22. In this connection, Rule 9.10.15 falls short of what is needed, since it
confers the right to prevent withdrawal only on those MSPs who are
members of the Stage 2 committee.  The MSP who is not a committee
member but who is present at the meeting cannot therefore prevent the
amendment being withdrawn if the committee is unanimous.

23. Paragraph 3 of the Annex alters Rule 9.10.15 to bring it into
conformity with Rule 9.10.14 for the reasons outlined above.  The
revised wording, which sets a test of whether any member present objects,
should also help to make clear that the question of whether an amendment
is withdrawn is not one on which it is competent to divide (although if any
member objects to withdrawal, a decision must be taken on the
amendment itself, by division if need be).

Consolidation Bills

24. Under Rule 9.18.3, each Consolidation Bill requires the establishment of
an ad hoc Consolidation Committee to consider the Bill.   Rule 9.18.5 then
says: “At Stage 1 of a Consolidation Bill, the Consolidation Committee for
that Bill, instead of the lead committee, shall consider and report on the
question whether the law which is restated in the Bill should be restated.”
The words “instead of the lead committee” are, however, misleading.

25. The point of the Rule is to provide that the Consolidation Committee is the
only committee required to consider the Bill at Stage 1 (other than, if



appropriate, the Subordinate Legislation Committee under Rule 9.6.2).  On
that basis, it might be said there is no “lead committee” (within the
meaning of Rule 9.6.1), and that reference to “the lead committee” is
therefore misleading, as it suggests that one should be appointed despite
the fact that it would have no function in respect of the Bill.  Alternatively, it
might be said that the Consolidation Committee is the lead committee for
such a Bill – in which case it is misleading to refer to it considering the Bill
“instead of” the lead committee.  Either way, the wording needs to be
changed – and an amendment is therefore included as paragraph 7 in
the Annex.

Member-in-charge

26. The Rules about who can exercise the rights of the “member in charge” of
a Bill were changed last year, to provide more flexibility.  It is important
that these Rules work as intended, since there are crucial steps in the
progress of a Bill that require there to be a member in charge.  In
particular, a Bill can only be passed on a motion of the member in charge.

27. New Rule 9.2A.1 provides for a newly-appointed Minister automatically to
take charge of any Executive Bill on a subject for which he or she has
responsibility which is already in progress.  New Rule 9.2A.3 was intended
to make comparable provision for Committee Bills, by ensuring that the
member in charge is “the convener for the time being of the committee
which made the proposal for the Bill”.  That deals with situations where the
convenership of a committee changes during a session – but it does not
deal with a situation where the committee which made the proposal is
replaced, during the session, by a new committee with a similar remit.

28. Such a situation is obviously unlikely to arise, since most committees can
be expected to be established for the duration of the session.  But should it
happen, it could lead to a situation where a Committee Bill initiated by the
previous committee could not be proceeded with.  A change to the Rule
to address this point is included as paragraph 1 of the Annex.

29. The above change would also solve a potential problem that could arise at
the beginning of a new session.  Although all Bills that have not been
passed fall at the end of a session (Rule 9.5.5), Bills which have been
passed but not yet sent for Royal Assent do not.  Any Bill may be
challenged under section 33 or 35 of the Scotland Act after it has been
passed, and it may be necessary for there to be a “Reconsideration Stage”
before the Bill can be sent for Royal Assent.  But there can only be a
Reconsideration Stage if the member in charge of the Bill so moves (under
Rule 9.9.1 or 2).  With a Bill passed just before dissolution, a
Reconsideration Stage would have to take place in the new session.

30. If the Bill is an Executive Bill, there will still be a member in charge (since
Ministers continue in office during dissolution); but if it is a Committee Bill,
there will not (since all committees cease to exist, and all conveners cease
to hold office, on dissolution).  It seems arbitrary that such a distinction
should exist between the two types of Bill.  The Standing Order change



outlined above (paragraph 1 of the Annex) would address the
problem.

Legislation Team

January 2003



Annex: Changes to Standing Orders

1. In Rule 9.2A.3(a), after “Bill” insert “(or, where that committee no longer
exists, the convener of another committee established with a remit within
which the subject matter of the Bill falls)”.

2. In Rule 9.10.8—

(a) in the first sentence, delete “(excluding, at Stage 3, amendments
not selected by the Presiding Officer)”;

(b) at the end of the paragraph insert: “The list shall exclude
manuscript amendments which may not be moved because agreement
has been refused under paragraph 6 above and, at Stage 3, shall
exclude amendments not selected by the Presiding Officer.”

3. In Rule 9.10.15, for “with the unanimous agreement of the committee or
the Parliament, as the case may be” substitute “if no member present at
those proceedings objects”.

4. In Rule 9.14.3, for “for a period of one month from the date on which it is
lodged” substitute “until one month after the date on which it is lodged, a
Bill is introduced to give effect to the proposal, or the Parliament is
dissolved, whichever is the earliest”.

5. In Rule 9.14.6, at the end, insert “If no Member’s Bill has been introduced
to give effect to a proposal before the end of the session in which notice of
the proposal was given, the proposal falls.”

6. In Rule 9.18.5, in the first sentence-

(a) after “Consolidation Bill”, insert “ no lead committee shall be
appointed under Rule 9.6.1 but, instead,”; and

(b) delete “, instead of the lead committee,”.

7. In Rule 11.1.2—

(a) in the first sentence, for “the motion of” substitute “a motion or
amendment being moved by”; and

(b) in the second sentence, for “is” substitute “or amendment be”.

8. In Rule 11.2.1, after “motion” in each place where it occurs, insert “or
amendment”.

9. For Rule 11.3.2, substitute—

“If an amendment to a Bill is moved, the Presiding Officer shall put the
question on that amendment immediately after any debate on that
amendment or, if the amendment has already been debated,
immediately after the amendment is moved.”



10. In Rule 11.8.2, for the first sentence, substitute—

“If an amendment to a Bill is moved, the convener shall put the
question on that amendment immediately after any debate on that
amendment or, if the amendment has already been debated,
immediately after the amendment is moved.”



PR/03/4/4

FOR CONSIDERATION

FOURTH MEETING OF THE PROCEDURES COMMITTEE

DISSOLUTION ISSUES ( 2. NON-LEGISLATION)

1. The attached paper sets out certain general issues which will arise in connection
with the impending dissolution of the current session of the Scottish Parliament.

2. The Parliamentary Bureau has considered these issues and has agreed to
recommend changes to standing orders.  The proposed changes are set out in
the Annex to this paper.

3. Andrew Mylne of the Legislation Team and Hugh Flinn, Head of the Chamber
Desk, will attend the meeting.

4. The Committee is invited to consider these issues and the proposed
changes to standing orders.

Directorate of Clerking and Reporting
February 2003



DISSOLUTION ISSUES (2 - NON-LEGISLATION)

General

1. The forthcoming end of the first Parliamentary session has prompted a review of
procedures to ensure they will all operate appropriately in the context of
dissolution.  This note outlines a few areas where changes to the procedures are
considered necessary, and explains the reasons for those changes.

2. The main issue concerns the effect of dissolution on items of Parliamentary
business that have not been brought to a conclusion by that date.  The
presumption is that dissolution causes all such items to fall, but the Rules
currently only provide for this explicitly in some cases and not in others.  For
example, Rules 9.5.5 and 9A.7.5 specify that Bills that have not been passed fall
on dissolution, whereas there is no equivalent Rule for motions.  Dissolution
brings to an end a session of the Parliament and leads to all MSPs ceasing to be
members; committees cease to exist and the Parliament cannot meet until after
the new session begins.  It follows from this that items of business initiated by
those MSPs for consideration at a meeting of the Parliament or of a committee
should not survive dissolution, so that the new MSPs returned at the election
begin the new session with a “clean slate”.

3. This paper recommends changes to Standing Orders to:

• ensure that all outstanding motions fall on dissolution; and

• prohibit the lodging of written questions within 14 days of the date of
dissolution.

4. The Parliamentary Bureau has been consulted on the issues raised in this paper
and agrees the recommendations.

Motions

5. At present, the Rules on motions (in Chapter 8 of the Standing Orders) do not
specify that motions fall on dissolution.  However, it seems appropriate that all
motions (and amendments to motions) should fall automatically at the end of the
session, so that debates in the new session take place on motions lodged during
that session by those elected to the Parliament for that session.  (There should,
of course, be no obstacle to a member who has been re-elected re-lodging a
motion that had fallen at the end of the previous session.)

6. During the course of the present session, a practice has developed whereby the
Bureau periodically reviews the list of outstanding motions and removes most
motions lodged more than six weeks earlier.  (The exceptions are motions with at
least 30 supporters from at least two political parties; motions that remain highly
topical; and motions selected for Members’ Business – as announced in BB No.
66/2001.)  This practice was made necessary by the fact that the number of
motions lodged consistently exceeds the number taken, leading to a continuous
increase in the number of outstanding motions during the session, many of which
rapidly become outdated or cease to be topical.



7. The Parliamentary Bureau has taken the view that it would not be sufficient to
rely on the above mechanism to clear away outstanding motions on dissolution
(not least because the last meeting of the Bureau may take place some days
before the last day on which motions may be lodged), and has therefore agreed
that a change to Standing Orders would be a more satisfactory approach.  A draft
new Rule is set out in paragraph 2 of the Annex.  The Committee is invited to
agree.

Oral Questions

8. Under Rule 13.6, it is only possible to lodge an oral question for Question Time
(or First Minister’s Question Time) during a period which is defined by reference
to the Question Time (or First Minister’s Question Time) when the question is to
be answered.  Under Rule 13.7.10, any oral question not answered at the
relevant Question Time (or First Minister’s Question Time) becomes a written
question and is answered accordingly.

9. As a result, all oral questions lodged for the last scheduled Question Time (and
First Minister’s Question Time) of the current session will be disposed of by being
answered orally or in writing; and it will not be possible to lodge new oral
questions thereafter.  On this basis, there should be no outstanding oral
questions on dissolution, and changes to the Rules are therefore not needed.
The Committee is invited to agree.

Written Questions

10.At present, the Rules allow members to lodge written questions on any day when
the office of the Clerk is open.  Rule 13.5.2 requires the answers to written
questions “normally” to be lodged within 10 “counting days” (defined as days
when the office of the Clerk is open), except where the question was lodged
within 14 days of a recess (when the answer is normally to be lodged within 20
counting days (Rule 13.5.2).

11.The current Rules therefore do not prevent members lodging written questions
less than 14 days (normally equivalent to 10 counting days) before dissolution.
However, such questions would serve little purpose as they would have little
prospect of receiving a substantive answer before dissolution.  In addition, if
emergencies arise during the last two weeks before dissolution, members will still
have the facility to lodge oral questions or, on days when the Parliament is
meeting, emergency questions.  A change to the Rule to implement the
recommendation of the Bureau is set out in paragraph 3 of the Annex.  The
Committee is invited to agree to the proposed change.

12.The new Rule operates by reference to an “expected date of dissolution”
determined by the Presiding Officer and then notified to members by the Clerk
(under proposed new Rule 2.1, set out in paragraph 1 of the Annex).  The reason
for this approach is that it is not always possible to know the date of dissolution in
advance.  (A Rule that simply prohibited the lodging of PQs “less than 14 days
before a dissolution of the Parliament” would only work if that date could always
be known with certainty more than 14 days in advance.)



13.Under the Scotland Act, there are three circumstances in which the Parliament
can be dissolved (and the session brought to an end):

• under section 2(3)(a) – this is the “normal” situation which arises where an
“ordinary general election” is to be held, as part of the 4-yearly electoral cycle,
on the first Thursday in May;

• under section 2(5)(a) – this is a variation on the above which arises where the
Presiding Officer exercises his power to vary the date of an ordinary general
election by up to a month in either direction;

• under section 3(2)(a) – this is the situation where an “extraordinary general
election” is required (either because the Parliament has passed a motion to
dissolve itself, or because it has failed to nominate an MSP for appointment
as First Minister within the relevant period).

14.Only in the first type of case is the Parliament dissolved directly by virtue of the
Scotland Act itself (on a day determined according to an order made under the
Act, and so capable of being calculated with certainty in advance); in either of the
other two cases, it is dissolved by Royal proclamation on a date specified in the
proclamation.

15.Two difficulties arise in relation to dissolution by Royal proclamation. The
Queen’s power to dissolve the Parliament under the Act is an exercise of the
Royal prerogative.  Although in practice the Queen would exercise such a
prerogative power in accordance with advice given to her by the Presiding
Officer, it would be inappropriate for the Standing Orders to take her prerogative
act for granted by treating the date of such a dissolution as fixed in advance.  In
any event, if a dissolution under section 3(2)(a) is ever needed, it is likely that the
dissolution will follow the event that triggers it (e.g. the passing of the motion to
dissolve) within only a short period.

16. It is for the above reasons that the proposed new Rule does not simply specify a
cut-off date for lodging that is 14 days before dissolution.  Instead it specifies a
normal cut-off that is 14 days before the expected date of dissolution, and allows
for a later cut-off date where no such expected date can be determined and
notified more than 14 days ahead.  This Rule should therefore work as intended
not just in the “normal” situation but also where the need for a dissolution arises
at very short notice (i.e. in advance of an extraordinary general election).

17.Should the date of dissolution need (for any reason) to be moved to a day earlier
or later than that determined as the expected date, the period during which
lodging of questions is prohibited would simply continue until dissolution occurred
(and so might turn out to be slightly more or less than 14 days).  In that unlikely
event, the Presiding Officer would make a fresh determination under the new
Rule of the new expected date, and further notification would be given, although
this is unlikely to create a further opportunity to lodge PQs.



Questions not answered by dissolution

18.There is also the possibility that there will be some written questions outstanding
that have received holding, but not substantive, answers before dissolution. For
its part, the Executive has given its commitment to answer such questions before
dissolution if at all possible. It may be, however, that this is not possible with all
questions because, for example, of the amount of research that might be required
to provide an answer in some cases. If there are some questions that have not
received substantive answers before dissolution there is nothing to prevent
Ministers, who will still be in office, providing substantive answers during
dissolution. The Executive has indicated that any such answers will be sent in
letters to the members who asked them before dissolution. Any such answers will
be placed on the Parliament’s website as soon as practicable after they are
received and published in a Written Answers Report after the Parliament
resumes.  The Committee is invited to note this approach.

Position after the Election

19.The Bureau has also considered the resumption of written questions after the
election. Under Standing Orders, there is no reason why members should not be
able to lodge written questions as soon as they have taken the oath or made a
solemn affirmation. However, until new Ministers are appointed, such questions
would have to be answered by members of the outgoing administration. It could
be considered unreasonable for outgoing Ministers to answer questions giving
commitments for the future. On the other hand, there may be no reason why
outgoing Ministers should not answer some purely factual questions.

20.The Bureau has therefore agreed the following approach. Members will be able
to lodge written questions as soon as they have taken the oath or made the
solemn affirmation. If the Executive is able to provide an answer within 10
counting days it will do so. If it is not feasible or appropriate for the Executive to
provide an answer until a new Minister is in post then, provided a substantive
answer is provided within seven counting days of the appointment of the Minister
concerned, the answers will, for the purposes of the joint monitoring statistics
published within the Written Answers Report, be deemed to have been answered
within due period. No change to Standing Orders will be required under this
approach because Rule 13.5.2 of the Standing Orders states that "an answer
shall be lodged normally within 10 counting days of a question being lodged”.
The Committee is invited to note this approach.

Clerking and Reporting Directorate
January 2003



ANNEX: CHANGES TO STANDING ORDERS

1.  In Rule 2.1, add a new paragraph at the end:

“4. Before the end of a session, the Presiding Officer shall determine the date
when the Parliament is expected to be dissolved.  That date shall be notified
by the Clerk to members.”

2. In Rule 8.3, add a new paragraph at the end:

“8. Any motion not taken by the Parliament shall fall at dissolution.”

3.  In Rule 13.3, after paragraph 4, insert:

“4A.  Where an expected date of dissolution has been notified in accordance
with Rule 2.1.4, the last day on which written questions may be lodged in that
session is—

(a) the day that is 14 days before the date so notified; or
(b) the day on which the notification is given,

whichever is the later.”



PR/01/12/5

FOR AGREEMENT

TWELFTH MEETING OF THE PROCEDURES COMMITTEE

PRESIDING OFFICER and DEPUTY PRESIDING OFFICER ELECTIONS

1. The Clerking and Reporting Directorate wishes to review the current arrangements

for the election of the Presiding Officer and Deputy Presiding Officers.  The purpose

of the review is to ensure that these arrangements are fully fit for purpose.  A

considerable period of Parliamentary time was set aside for the elections in 1999,

and a particular objective of the review would be to ensure that arrangements were in

place which ensured a speedy and efficient delivery of this election in the future.

2. The Parliamentary Bureau, single members and other Scottish Parliament

directorates would be consulted in the course of the review.

3. The proposed timetable is attached.

4. The Committee is asked to approve this work.

Clerking and Reporting Directorate
November 2001



PO AND DPO Elections

Remit: To consider the current PO and DPO election process and
make proposals.

Milestones: Agreement of the Procedures Committee (November 2001)

Consultation with Bureau and other Scottish Parliament
Directorates (February 2002)

Procedures Committee considers paper (March 2002)

Procedures Committee considers draft report (April/May 2002)

Debate in Parliament (June 2002)

Live testing of new procedure (April 2003)

Consultees: Parliamentary Bureau

Other Scottish Parliament Directorates







PARLIAMENTARY BUREAU

PRESIDING OFFICER AND DEPUTY PRESIDING OFFICER ELECTIONS

Suggested arrangements for May 2003

Background

1. This paper reviews the arrangements for elections for the Presiding Officer and
Deputy Presiding Officers.  The purpose of this review, which was agreed to by
the Procedures Committee at its meeting on the 27 November 2001, is to ensure
that arrangements are fully fit for purpose.  The review was initiated under the
Planning for Holyrood project:  however, now that the timetable for the move to
Holyrood has been clarified, it stands as a separate project tied to Planning for
the Next Parliament.

2. Under Standing Orders, PO and DPO elections are currently conducted by secret
paper ballot and if a simple majority is not obtained a process of elimination is
pursued until a candidate receives a majority of votes. This review seeks to
ensure that arrangements are put in place which will result in an efficient delivery
of this election in future.

3. The Bureau’s views are invited.

Review of Proceedings

Secret Ballot

4. At present the Standing Orders (Rule 11.9.2) require that the ballots for the
election of the PO and DPOs should be secret paper ballots.

5. The issue of the appropriateness of a secret ballot was raised in the Chamber
initially in May 1999 at the election of the first Presiding Officer when Dennis
Canavan raised a point of order. Mr Canavan questioned whether the ballot
should have been held in secret as he felt this went against the principle of open
democracy and differed from the procedure at the House of Commons. At the
time, no MSP in the Chamber supported Mr. Canavan to the extent that they
would propose a suspension of Standing Orders to facilitate an open vote.

6. On the occasion of the election of a second Deputy Presiding Officer in
November 2001, the point of order raised by Fiona Hyslop was from a different
perspective.  While seeking confirmation of the Presiding Officer’s role as an
independent member of the Parliament, the real thrust of the question was to
highlight that members of the Executive had no right to instruct members of the
Parliament how they should vote in the secret ballot.

7. At the same meeting both Robert Brown and Keith Raffan sought clarification in
points of order that the positions of Presiding Officer and Deputy Presiding Officer
were parliamentary appointments not party appointments, and that nominations



were not party nominations and had not been put forward by party leaders. These
points were confirmed by the Presiding Officer.

8. The Procedures Committee of the House of Commons discussed the issue of
open and secret ballots in depth in their report on the procedures for the election
of the Speaker of the House (Select Committee on Procedure Second Report,
published 13 February 2001).

9. The major arguments in the report in favour of open ballot were that:

10. It was a matter of principle that the electorate is entitled to know how Members of
Parliament have voted, as in all other decisions which are made by the House;

11. Allowing a secret ballot for the Speakership would not set a good precedent, and
may lead to pressure for secrecy in other divisions on sensitive subjects.

12. While the arguments for holding a secret ballot were identified in the report as:

13. Protecting Members from improper pressure whether from the party leadership or
supporters of a particular candidate.

14. The new speaker would have no knowledge of who had voted for or against him
or her and would therefore be free from the suspicion of bias in subsequently
calling Members to speak in a debate.

15. The report noted that the use of a secret ballot to elect a Presiding Officer was
widespread among other Parliaments and Assemblies. The examples of the
House of Representatives in Australia, the House of Commons in Canada, the
National Assembly in South Africa, the national parliaments of France and Italy,
the European Parliament and the National Assembly of Wales were duly noted
(as was the Scottish Parliament).

16. Following the report’s publication, a number of recommendations on the
procedure for the election of Speaker were debated and approved on 22 March
2001 in the House of Commons.  Among these was that the election of the
Speaker should in future be by secret ballot.

17. It is interesting to note that following this review by the Procedures Committee of
the House of Commons, the secret ballot method as used by the Scottish
Parliament was adopted.

18. It is for consideration whether the arguments for transparency outweigh the
principle that the choice of a Presiding Officer is a personal issue and should not
be whipped.  On balance the arguments appear to weigh in favour of the secret
ballot on the grounds that it is essential that the post of PO 9 and DPO while
occupying the chair) is seen as impartial, and it is therefore important that the
Presiding Officer does not know who voted for him/her to minimise potential
subsequent  accusations of bias.



Previous Experience

19. On 12 May 1999, the Parliament was in the unique situation of holding its first
elections for the positions of PO and DPO without any outgoing PO or DPO.

20. The election procedure was as follows:

After announcing the candidates for PO, the oldest Member (who was chairing
the meeting) asked members (by row) to collect their ballot papers from the rear
of the Chamber.

Members were directed to either corner of the Chamber depending on their
surname, A to M on the left and N to Z on the right, to collect their ballot paper.
As each member collected their ballot paper, the clerks marked their name off a
list thus ensuring that each member could vote only once.

21. Each member then proceeded to one of 4 ballot booths where they marked their
ballot paper which was then posted into the ballot box held in the well of the
chamber.  Each candidate nominated a scrutineer who was called to the well of
the chamber to observe the counting procedure at the end of each round of
voting.

22. It took half an hour to conduct one round of voting with two candidates for
Presiding Officer. Members had to queue for ballot papers and then for the
booths.

23. Some ballot papers were spoiled (either accidentally or deliberately).

24. As there were only two candidates for PO, only one round of voting was held. Sir
David Steel was appointed and took over chairing the meeting, announcing that
voting for the positions of DPO would take place in 40 minutes time.  Members
could then make nominations for the positions of DPO up until 15 minutes before
voting.

25. The voting for the positions of DPO took place in two rounds following the same
voting procedure as detailed in paragraph 19 above.  In the first round of voting,
John Young was eliminated as he had the smallest number of votes.  In the next
round of voting, Patricia Ferguson was elected outright as the first DPO.  In the
subsequent round of voting (between the remaining candidates) George Reid
was elected outright as the second DPO.  It would be anticipated that with more
than three candidates, these rounds of voting would take more time.

26. On 29 November 2001, a further election was held for the post of DPO following
the appointment of Patricia Ferguson DPO as Minister for Parliamentary
Business. Murray Tosh and Cathy Peattie were the nominated candidates, and
only one round of voting was necessary.  The voting procedure was
straightforward, and Murray Tosh was elected on a simple majority.



Method of voting

27. Rule 11.9 of the Standing Orders provides that the election of Presiding Officers
and Deputy Presiding Officers is by paper ballot. This process is time-consuming
as manual  counting and cross-checking of ballot papers is necessary to ensure
that the election has been carried out fairly.  The more candidates, the more the
number of voting stages and the longer the cross-checking process.

28. Electronic voting has become the accepted method of voting used in the
Chamber during debates, legislation and at Decision Time.  The election of the
Presiding Officer and the Deputy Presiding Officers remain the one occasion
when a paper ballot is required to be used.

29. It is for consideration whether an electronic voting system could be used instead
of a paper system, while still maintaining the “secret” nature of the ballot.

30. It is now known that the first election for Presiding Officer after the election on 6
May 2003 will take place in the Parliament's temporary premises of the Assembly
Hall on the Mound.

31. On balance we recommend continuation with secret paper ballot system for May
2003.  Once we have moved to Holyrood, and have a new system , the matter
could be revisited, although it is difficult to see how some of the practical issues
associated with electronic voting and anonymity could be resolved.

Improvements to arrangements

32. Minor changes were made to the arrangements for the second election for DPO
carried out in November 2001, resulting in a smoother procedure.  With
experience gleaned from these two previous occasions, further housekeeping
improvements e.g. arrangement of tables, calling voters by row, increasing the
number of ballot boxes etc, every effort will be made to streamline procedure still
further.

33. The counting of votes in the well of the chamber in front of TV cameras and
MSPs is to be commended for its openness.  An alternative location for the count
could be considered.  There are examples from other Parliaments e.g. Canada
where the votes are counted in a separate area and reported to the occupant of
the Chair by the senior Clerk.  However  members and media may enjoy the
tension created by having the count conducted in public.  On balance we
recommend no change.

Summary of Issues

The issues identified on which agreement is being sought are:

• the continuation of this vote as a secret ballot;
• the continuation of a ballot paper based system
• the continuation of the count being conducted in the chamber
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THE SEWEL CONVENTION AND SEWEL MOTIONS

I am writing in response to a letter of 28 June from the Clerk to the Committee which attached a
paper prepared by the Clerking and Reporting Directorate on procedural and practical issues relating
to the operation of the Sewel convention.  I enclose a memorandum setting out the Executive’s
detailed response to the points raised in the Committee paper, and I am sorry not to have been able to
do so sooner.

I will, of course, be happy to respond to any further questions the Committee may have once it has
had the opportunity to consider the attached memorandum.  It might also be useful, by way of setting
the scene, if I say something about the nature and use of the Sewel convention in broad terms.

Since devolution in July 1999, the Scottish Parliament has passed 45 Bills across virtually the whole
spectrum of devolved responsibilities - including health, education, justice, transport and housing.
This substantial and ambitious legislative programme reflects distinctively Scottish policies and
priorities, as set out in the Programme for Government, and our determination to bring about real
change on the issues that matter to the people of Scotland.

However it was always anticipated that there would be circumstances where the Executive, with the
Parliament's consent, would want to ask Westminster to legislate for Scotland on devolved matters -
for example, where a single UK-wide regime would be more effective.

From the Executive's perspective, it would be wrong if we allowed our own legislative programme to
be blown off course because of what is happening at Westminster - but it would be equally wrong if
we ignored the opportunity to have Scottish provisions in a suitable Westminster Bill if the Scottish
Parliament agrees that such provisions would be of benefit to the people of Scotland.  It follows that
if the Sewel Convention did not exist, we would be faced with rather a stark choice.  Either we
would have to forego the opportunity of using a Westminster Bill to introduce provisions which
everyone agrees should be brought forward in Scotland, or we would have to bring forward separate
Scottish legislation at the expense of our own legislative priorities.
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I should however emphasise that although the Parliament has so far approved 38 Sewel motions,
most of them relate only to a small number of specific provisions in Westminster Bills - not large
chunks of legislation.  If for whatever reason the Scottish Parliament does not want Westminster to
legislate for Scotland on a particular issue, then it can simply withhold its consent.  And the fact that
a Sewel motion has been passed does not prevent the Scottish Parliament from returning to the same
issue in future - Sewel motions have no bearing on the boundaries between reserved and devolved
matters.

The great bulk of legislation on devolved matters has been passed by the Scottish Parliament, not by
Westminster, and that will continue to be the case.  But where we believe that it would be right to
include Scottish provisions in a Westminster Bill, with the agreement of the Scottish Parliament, then
that is exactly what we will do.

Perhaps I could turn to some specific points which the Clerk to the Committee raised in his covering
letter of 28 June.  Mr Patterson asked, first of all, in what circumstances is UK legislation on
devolved matters initiated by the Executive.  The answer, put shortly, is that it is impossible to
generalise.  The UK Government will always consult the Executive about the implications of its own
proposals for legislation on matters which are devolved.  The possibility of a UK Bill including
provisions on devolved matters may be raised either by Scottish Ministers or UK Ministers, or
emerge following discussions between officials in the first instance.  By whatever means the
proposal emerges, it must be agreed by both Scottish Ministers and UK Ministers, which will involve
an exchange of correspondence at Ministerial level.

Mr Patterson also asked how much time has been made available to Members between the date of
lodging of each Sewel motion and the debate on that motion.  As you will know, Sewel motions are
lodged at least 2 days in advance of a Sewel debate, in accordance with guidance issued by the
Presiding Officer.  However an Executive memorandum which explains the purpose and effect of the
relevant provisions in the UK Bill which relate to devolved matters is placed in SPICe when the Bill
is introduced or as soon as possible thereafter.  Usually that is about a week before the Sewel debate.
As indicated in the attached paper we would, however, be prepared to establish a practice of tabling
Sewel motions for consideration by the Parliament after Introduction but before the last amending
Stage in the first House which considers it at Westminster, if the Procedures Committee thought it
would be helpful to do so.  The intention would be to allow more time for the Parliament to consider
the Executive’s proposals for a Sewel motion while still ensuring that the relevant provisions could
be removed from the UK Bill while it was still before the first House in the event that the Parliament
withheld its consent.

Finally, Mr Patterson asked what notice the Presiding Officer is given of the intention to lodge Sewel
motions for debate.  The decision to schedule a debate on a Sewel motion is taken by the
Parliamentary Bureau, which is chaired by the Presiding Officer.  The Presiding Officer is, therefore,
made aware of a Sewel motion at the point at which the Parliamentary Bureau is invited to schedule
it.  However, I would be happy to send a copy of the Executive’s memorandum to the Presiding
Officer at the same time as it is provided to the other Business Managers and deposited in SPICe,
which as indicated above is normally at the time the UK Bill is introduced or very shortly afterwards.
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I hope that this is helpful and, as I have already indicated, I will of course be happy to respond to any
further enquiries which the Committee may have.

PATRICIA FERGUSON



THE SEWEL CONVENTION: PROCEDURAL AND PRACTICAL ISSUES

A MEMORANDUM BY THE SCOTTISH EXECUTIVE

Introduction

1. The Sewel convention is part of the devolution settlement, and is reflected in the
Memorandum of Understanding between the UK Government and the Devolved
Administrations.  The convention is that Westminster will not normally legislate with regard
to devolved matters in Scotland without the consent of the Scottish Parliament.  Where the
Executive considers it appropriate that provisions on devolved matters should be included in
a Westminster Bill, it will invite the Scottish Parliament to signify its consent to this by
means of a Sewel motion, having explained the purpose and effect of the provisions in
question in an Executive memorandum.  If the Parliament approves a Sewel motion, the
Minister for Parliamentary Business will write to the Leader of the House of Commons
conveying the Parliament’s agreement and informing him of the terms of the Parliament's
resolution.

2. The memorandum prepared by the Clerking and Reporting Directorate raised a
number of procedural and practical issues relating to the operation of the Sewel convention.
The Executive’s comments on the various issued raised in that paper are set out below.

Role of the Executive

3. Proposals for the inclusion of provisions relating to devolved matters in a UK Bill,
and therefore the need for a Sewel motion, arise at the initiative of either the UK Government
or the Executive, but in every case require a process of discussion and agreement between the
two administrations.  That process will normally involve an exchange of correspondence
between the UK Minister who is in charge of the Bill and the First Minister, or the relevant
portfolio Minister.  In the Executive’s view, it is both necessary and appropriate for these
initial discussions to take place between the administrations in the first instance. It is for the
Executive to determine, on the basis of discussions with the UK Government, whether or not
to seek the Parliament’s consent to a Sewel motion, and then for the Parliament to decide
whether or not to give its consent.

When should the Parliament’s consent be sought?

4. In relation to public Bills, the Executive will normally seek the Parliament’s consent
before the UK Bill is given its Second Reading in the House in which it is introduced.  This is
to enable the Parliament to decide whether or not to give its consent before the principles of
the Bill are debated by the UK Parliament, and to ensure that if the Parliament refused its
consent appropriate amendments could be brought forward by the UK Government at
Committee Stage.  However, there is frequently only a very short interval between the
introduction of a UK Bill and its Second Reading, which means that under present
arrangements the Parliament has only a limited opportunity to consider the background to the
UK Bill and the Executive’s proposals for a Sewel motion in relation to it.

5. It would not of course be possible to seek the Parliament’s consent before a UK Bill is
introduced, as the Executive could not provide the Parliament with any information about the
content of a UK Bill prior to its introduction and publication.  However, if the Procedures



Committee thought it would be helpful to the Parliament, and subject to the Parliamentary
Bureau’s agreement, a practice could be established of tabling Sewel motions for
consideration by the Parliament after Introduction but before the last amending Stage in the
first House at Westminster.  The Executive would continue to signify its intention to seek a
Sewel motion in relation to the Bill, and to make available an Executive Memorandum about
the scope and content of the Sewel motion, as soon as possible after the UK Bill is
introduced.  The arrangement proposed would however allow more time for the Parliament to
consider the Executive’s proposals for a Sewel motion, while still ensuring that the relevant
provisions could be removed from the UK Bill while it was before the first House in the
event that the Parliament withheld its consent.

6. In relation to Private Member’s Bills at Westminster, the Executive does not consider
it appropriate to table a Sewel motion for consideration by the Parliament until it seems likely
that the Bill has a reasonable chance of making progress.

Motion Procedure

7. The Executive does not believe that a case has been made out for Sewel motions to be
subject to different Rules from other motions, such as a requirement for more than a simple
majority for their agreement.  Since provisions in Scottish Bills are passed by a simple
majority at all Stages, both in Committee and in the Chamber, it is not clear why Sewel
motions should be subject to any higher threshold.

Role of Committees

8. We think it should be  for the Executive to propose to the Parliamentary Bureau
whether a debate should take place in the chamber or  if the appropriate Committee should be
invited to consider the Executive’s memorandum setting out the purpose and effect of the
devolved provisions in a UK Bill before a Sewel motion is tabled for approval by the
Parliament as a whole.  The Executivesees no difficulty about establishing a practice whereby
proposals for Sewel motions are normally considered by the relevant Committee, with a
debate in the Chamber (as opposed to a motion taken formally) only if the Committee so
recommends and along the lines of the current procedures for SSIs.  The arrangements
proposed at paragraph 5 above, which envisage a Sewel motion being tabled after
Introduction and before the last amending Stage in the first House at Westminster, would
allow more time for the relevant Committee of the Scottish Parliament to consider the
Executive’s memorandum and to recommend whether or not the Parliament should approve a
Sewel motion.  In the event that a Sewel motion was considered by a Committee of the
Scottish Parliament, we would not envisage that there would be a further debate in the
Chamber (as opposed to a formal motion) unless the Committee advised against approving a
Sewel motion in relation to the Bill in question.

Interpretation of Sewel motions

9. Sewel motions represent the formal expression of the Parliament’s consent, as
required under the Sewel convention, that Westminster should legislate for Scotland in
relation to the devolved matters in question.  By definition, the Parliament’s consent extends
only to such matters as are covered by the terms of the Sewel motions.  If, for any reason, the
Executive and the UK Government decide during the passage of the Bill that further
provisions on devolved matters should extent to Scotland which were not covered by the



terms of the original Sewel motion, then the Executive will seek the Parliament’s consent by
means of a fresh Sewel motion (as it did, for example, in relation to the Adoption and
Children Bill).

10. If the Parliament refused to give its consent to a Sewel motion, then under the Sewel
convention the expectation is that Westminster would not normally legislate for Scotland in
relation to the devolved matters in question.  The detailed implications of this, for example in
terms of what amendments should be made to the Bill as a result, would be a matter for the
UK Government and Parliament.

Duration of consent given

11. Circumstances may arise where a UK Bill which has been the subject of a Sewel
motion falls, for example because of the dissolution of Parliament, and is subsequently re-
introduced.  If the Bill, as re-introduced by the UK Parliament, contains provisions on
devolved matters which are significantly different to those to which the Parliament gave its
consent, then a fresh Sewel motion would of course be required.  However, if a Bill is
subsequently re-introduced and no significant modifications have been made to the
provisions to which the Parliament gave its consent, in the Executive’s view there would be
no need for a fresh Sewel motion.  A similar procedure would be followed in the case of any
public Bill carried over from one session to the next.  As a matter of courtesy, the Executive
would, however, write to the Presiding Officer, the Business Managers and the Convener of
the relevant Committee advising them accordingly.

Implications of amendments to UK Bills

12. If a Bill to which the Parliament has given its consent is amended during its passage,
the question is whether the amendments in question require the Parliament’s further consent
by means of another Sewel motion.  That in turn depends on the terms of the original Sewel
motion.  The Executive will always inform the Parliament by means of a Supplementary
Memorandum if significant amendments are made to provisions in a UK Bill in respect of
devolved matters, but a fresh Sewel motion would be required only if the effect of these
amendments would be to introduce provisions into the Bill which went beyond, or were
incompatible with, those to which the Parliament had given its consent.

13. If a further Sewel motion is required in relation to amendments which are made to a
UK Bill during its passage, the Executive will always seek to ensure either that the Sewel
motion is brought before the Parliament at a time which would allow further consequential
amendments to be made in the event that the Parliament withheld its consent, or alternatively
that the Parliament’s consent is sought before the amendments in question are made by the
UK Parliament.

Executive Memorandum about the UK Bill

14. The Executive sees no difficulty about either its original or a supplementary
memorandum being placed on the Parliament’s website to provide a permanent record of the
purpose and effect of a particular Sewel motion.  The Executive’s own practice will be to
post all such memoranda on its own website, as well as making copies available to SPICe and
in response to enquiries from MSPs or other interested parties.



Further Motions in Relation to UK Bills

15. The Executive agrees with the proposition in the Committee’s paper that at any time
during the passage of a UK Bill, it is open to the Parliament to pass a further motion in effect
withdrawing in part or in full the consent which it has previously given by means of a Sewel
motion to the UK Parliament legislating for Scotland in relation to devolved matters.  In
practical terms, this would obviously have to be done while the bill was still before the UK
Parliament and capable of being amended to reflect the Parliament’s resolution.

Scottish Executive
January 2003



John Patterson Esq
Clerk to the Procedures Committee
Scottish Parliament
Edinburgh 3 December 2002

PROCEDURES COMMITTEE - SEWEL MOTIONS

You wrote to me on 26 September in connection with the Procedures Committee’s inquiry
into the operation of Sewel motions in the Scottish Parliament.   The Committee took the
view that it would assist its deliberations if it were able to consider a written memorandum
setting out the position of the UK Government on the operation of these motions.

I enclose herewith a Memorandum prepared by the Scotland Office, which I hope will be of
assistance to the inquiry.

DR F P TUDOR
Head of Parliamentary and

Constitutional Division



SCOTTISH PARLIAMENT PROCEDURES COMMITTEE INQUIRY

THE SEWEL CONVENTION

MEMORANDUM BY THE SCOTLAND OFFICE

Introduction

1. The Government thank the Scottish Parliament Procedures Committee for the
invitation to comment on post-devolution primary legislation affecting Scotland.

2. Devolution has not created a federal UK; Westminster retains sovereignty.  But as Lord
Sewel emphasised during the passage of the Scotland Act, that supremacy is best exercised
with restraint.  To act otherwise would run counter to the spirit of devolution:

“the devolution of legislative competence to the Scottish parliament does not affect the
ability of Westminster to legislate for Scotland even in relation to devolved matters.
Indeed, as paragraph 4.4 of the White Paper explained, we envisage that there could be
instances where it would be more convenient for legislation on devolved matters to be
passed by the United Kingdom Parliament.  However, as happened in Northern Ireland
earlier in the century, we would expect a convention to be established that Westminster
would not normally legislate with regard to devolved matters in Scotland without the
consent of the Scottish parliament.”1

The “Sewel” convention has subsequently been endorsed by the House of Commons
Procedure Committee and the Memorandum of Understanding (MoU) and Devolution
Guidance Notes (DGN), and reflected in the Companion to the Standing Orders of the House
of Lords.2  A similar convention applies to legislation affecting Northern Ireland.

3. The MoU and Guidance Notes make it clear the UK Government approaches the
devolved administration for agreement on devolved provisions.  The appropriateness or
otherwise of “Sewel” motions are therefore a matter for the relevant administration and
legislature.  But the Government believe that there will continue to be occasions where it
makes sense to legislate on a GB or UK basis, even on devolved matters – subject of course
to the “Sewel” convention.  There may, for example, be a suitable legislative vehicle
available at Westminster which would save legislative time in the Scottish Parliament.
Moreover, legislation at Westminster, subject to the convention, can be an appropriate means
of dealing with issues which straddle the devolved and reserved divide.

                                                
1 HL Debates 21 July 1998, col. 791
2 House of Commons Procedure Committee, Fourth Report, The Procedural Consequences of Devolution, May
1999, paragraph 23; Memorandum of Understanding and supplementary agreements Cm 5240, December 2001,
paragraph 13; Devolution Guidance Note 10, Post Devolution Primary Legislation affecting Scotland, October
2002; [ref in the Companion].
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4. Devolution Guidance Note 10 is attached at Annex A for the Committee’s
information.  It can also be viewed on the website of the Office of the Deputy Prime Minister
(www.devolution.odpm.gov.uk).  DGN 10 sets out how the Legislative Programme
Committee (LP) expects Government departments to give effect to this policy intention,
while ensuring the smooth running of the Government’s legislative programme.  It is
important to note DGN 10 does not extend to legislation which deals with emergencies or is
similarly exceptional.

5. As already indicated, the Government recognise that procedural issues in the Scottish
Parliament and Scottish Executive are respectively matters for each body.  This memorandum
therefore does not comment on the procedures used to deal with Sewel motions (the method
by which the Scottish Parliament’s approval is gained) by either the Scottish Parliament or
Scottish Executive.

6. Attached at Annex B is a list of Sewel motions to date for the Committee’s
information.

7. The Committee may wish as a comparison to consider the similar arrangements in
Devolution Guidance Note 8, which outlines the principles underpinning post-devolution
primary legislation affecting Northern Ireland.

General

8. In general:

• the MoU indicates there will be consultation with the Scottish Executive on policy
proposals affecting devolved matters whether or not they involve legislative
change;

• although the Sewel convention refers to the Scottish Parliament, UK departments
in practice deal with the Scottish Executive.  Either the Government or the
Scottish Executive can take the initiative in establishing whether Sewel consent is
needed.  It is for the Scottish Executive to indicate the view of the Scottish
Parliament and to take whatever steps are appropriate to ascertain that view; and

• whether consent is needed depends on the purpose of the legislation.  Consent
need only be obtained for legislative provisions which are specifically for
devolved purposes, although the Government believe it is good practice for UK
departments to consult the Scottish Executive on changes in devolved areas of law
which are incidental to, or consequential on, provisions made for reserved
purposes.  The Scottish Parliament Procedures Committee may be aware that UK
departments bringing legislative proposals to LP are expected to address the need
for consultation or consent.
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Benefits of the Sewel Convention

9. The Government believe the Sewel Convention allows pragmatic solutions to be
developed in proposing legislation, in both the UK and Scottish Parliaments.  The
Convention allows legislation at Westminster to be made for devolved matters when there are
practical benefits for doing so, whilst recognising the role of the Scottish Parliament.
Benefits include:

• reflecting the extent of legislation by the UK Parliament, which either the Scottish
Executive wish to apply, or that needs to be extended to Scotland (for example, to
make provisions in England and Wales work properly);

• maximising the efficient use of the time of legislators in both the UK and Scottish
Parliaments, by avoiding the Scottish Parliament making identical legislation to
provisions planned for England by the Government.  This increases the Scottish
Parliament’s capacity to deliver by freeing up time for legislation on other
devolved matters;

• enabling the UK Parliament to make UK-wide legislation, perhaps to ensure a
single effective measure such as establishing a single UK implementing body; and

• to enable legislation to be made for devolved matters in Scotland securely, i.e. to
avoid any risk of legal challenge to the vires of the Scottish Parliament.

Legislation based on any of these benefits often involves dealing with highly technical
matters, which may not in fact raise any, or any significant policy issues.  If not included for
Scotland in a UK Bill, the Scottish Parliament might have great difficulty in finding the time
to legislate in these areas.

Other Considerations

10. The Committee may also find the following information helpful:

• the Government and the Scottish Executive work closely together to establish
which provisions in a Bill are subject to the Sewel Convention.  But in the end, the
terms on which the Scottish Parliament’s consent is sought are a matter for the
Scottish Executive;

• the use of the Sewel Convention involves no loss of legislative competence by the
Scottish Parliament (this includes those circumstances where the Scottish
Executive approaches the Government to include provisions relating to a devolved
matter in a Westminster Bill).  Approval of legislation under the Sewel
Convention does not preclude the Scottish Parliament from legislating again on
the same matter; and
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• the UK Minister taking through a Bill with devolved provisions will be
answerable to the UK Parliament for the passage of the legislation, but will not be
generally accountable for the relevant devolved matter.  The responsibility for the
devolved provision generally passes to the Scottish Ministers on Royal Assent,
and it is usually appropriate for the Scottish Ministers to exercise any powers to
commence the legislation so far as it applies to devolved matters in Scotland.

Conclusion

11. The Government firmly believe the Sewel Convention works in tandem with the
principles of communication and consultation enshrined in the Memorandum of
Understanding.  The Convention has worked well and the Government are committed to and
believe in its practical benefits.

November 2002
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Annex A

DEVOLUTION GUIDANCE NOTE 10

POST-DEVOLUTION PRIMARY LEGISLATION AFFECTING SCOTLAND

SUMMARY

• The Government announced on 21 July 1998

    “we would expect a convention to be established that Westminster would
not normally legislate with regard to devolved matters in Scotland
without the consent of the Scottish Parliament.”

This is now stated in the Memorandum of Understanding with the Devolved
Administrations.

• The convention applies when legislation makes provisions specifically for a
devolved purpose. It does not apply when legislation deals with devolved
matters only incidentally to, or consequentially upon, provision made in
relation to a reserved matter, although it is good practice to consult the
Scottish Executive in these circumstances.

• The convention relates to Bills before Parliament, but departments should
approach the Scottish Executive on the same basis for Bills being published
in draft, even though there is no formal requirement to do so.

• The same procedures should be followed for Private Member’s Bills to be
supported by the Government.



6

Introduction

1. This note sets out guidance for UK Government departments on handling legislation
affecting Scotland.   The Government announced on 21 July 1998 “we would expect a
convention to be established that Westminster would not normally legislate with regard to
devolved matters in Scotland without the consent of the Scottish Parliament”  (Lords Hansard
col 791).   This is now stated in the Memorandum of Understanding (MOU) with the
devolved administrations and the Commons Procedure Committee has indicated its support
for the convention.   The convention applies when legislation makes provision specifically for
a devolved purpose (see below);  it does not bite when legislation deals with devolved
matters only incidentally to, or consequentially upon, provision made in relation to a reserved
matter.   This note sets out how Legislative Programme Committee expects departments to
give effect to this policy intention, while ensuring the smooth management of the
Government’s legislative programme.   The note does not extend to legislation which deals
with emergencies or is similarly exceptional.

General

2. In general:

• the MOU indicates that there will be consultation with the Scottish Executive on policy
proposals affecting devolved matters whether or not they involve legislative change;

• although the convention refers to the Scottish Parliament, UK departments will in practice
deal with the Scottish Executive.   Departments should approach the Executive to gain
consent for legislation when appropriate.   It will be for the Scottish Executive to indicate
the view of the Scottish Parliament and to take whatever steps are appropriate to ascertain
that view.

• whether consent is needed depends on the purpose of the legislation.   Consent need only
be obtained for legislative provisions which are specifically for devolved purposes,
although Departments should consult the Scottish Executive on changes in devolved areas
of law which are incidental to or consequential on provisions made for reserved purposes.

• always consult your Legal Adviser and the Scotland Office if you are in any doubt about
whether a proposal may trespass on devolved matters. Do not assume that the Scottish
Executive will necessarily share your view about where the boundaries lie as between
reserved and devolved matters; and always consult Legal Advisers, including the Office
of the Solicitor to the Advocate General (OSAG), and the Scottish Executive about these
issues at an early stage in developing proposals for legislation.

3. Departments bringing legislative proposals to LP committee will be expected to address
the need for consultation or consent as described in the following paragraphs.
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Long-term legislative plans

4. Any submission to LP for the inclusion in a future legislative programme of a particular
Bill should state clearly that the proposed Bill:

I. either does not apply to Scotland at all;  or has provisions which apply to
Scotland but, in the words of the Scotland Act 1998, “relate to” reserved
matters and do not alter Scots law on non-reserved matters;

II. has provisions applying to Scotland and relating to reserved matters, but also
contains provisions which make incidental or consequential changes to Scots
law on non-reserved matters (i.e. which are for reserved rather than devolved
purposes);  or

III. contains provisions applying to Scotland and which are for devolved purposes,
or which alter the legislative competence of the Parliament or the executive
competence of the Scottish Ministers.

In determining whether provisions of a Bill are for devolved purposes, departments should
have regard to the legislative context of the Bill as a whole.

5. Where necessary, the paper should indicate what proportion of a proposed Bill falls into
each category.

6. Only Bills with provisions in category III are subject to the convention requiring the
consent of the Scottish Parliament.   (Although the main thrust of a Bill may be directed at
reserved matters it may nevertheless contain some provisions in this category.)  At LP, the
responsible Minister should say whether he or she expects that the Scottish Executive and
Parliament will agree to any such provisions.

7. Bills in category I or in category II do not require the consent of the Scottish
Parliament.   However the effects on non-reserved matters, including incidental or
consequential modifications to the law, will in some cases be significant.   LP will expect
departments to have plans for consultation with the Scottish Executive in accordance with the
MOU and the relevant bilateral concordats.   Such consultation may be undertaken in
confidence, and the Scottish Executive can be expected to respect any such confidence.

Bills ready for introduction

8. The essential requirement is that by the time proposals reach LP devolution-related
issues have been substantively resolved.   Papers for LP are already required to contain a
statement to that effect.    Papers for LP should also identify the clauses which fall into each
of the categories above.

9. If a Bill has provisions in category III:

(i) where the provisions are of major significance in the Bill, there should have been 
prior consultation with the Scottish Executive on these and the LP paper should 
indicate that it will be possible to confirm at Second Reading that the Scottish 
Parliament has consented;
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(ii) where the provisions are less significant, seeking consent need not hold up the Bill’s 
progress at Westminster.   The aim in such cases should be for consent to be obtained 
by the time those clauses are debated in committee, and the absolute deadline will be 
the last opportunity for them to be amended while the Bill is still before Parliament.

10. The paper should also:

• identify any provisions which will change the legislative competence of the Scottish
Parliament and the policy clearance for such provisions;  and

• identify any provisions that will change powers or functions of the Scottish Ministers, for
example to give them regulation making or other powers, and the policy clearance for the
change.

11. If a Bill has provisions in category II, or which would have a significant effect on
devolved matters, the paper should indicate what consultations there have been with the
Scottish Executive or what plans there are for such consultation.   The paper should indicate
the outcome of any reference to the Joint Ministerial Committee or alternative dispute-
resolution arrangements.

12. Finally, LP papers should say whether there are any potential amendments where the
consent of the Scottish Parliament might have to be sought or which might prove
controversial there.

Draft Bills

13. The convention relates to Bills before Parliament, but departments should approach the
Scottish Executive on the same basis for Bills being published in draft.   There is, however,
no requirement to seek consent of the Scottish Parliament before publishing a draft.   It may
sometimes be helpful for the consent of the Scottish Parliament for a Bill to be sought on the
basis of a (published) draft.

Private Members’ Bills

14. Essentially the same procedures should be followed for Private Members’ Bills to be
supported by the Government, with some minor modifications to reflect the fact that the
procedures for Private Members’ Bills are less certain than for Government Bills.

15. Departments should consult the Scottish Executive at an early stage about any Private
Members’ Bill that they are minded to support containing provisions in category III.   The
aim should be for consent to be obtained by the time of Commons Committee stage. Before
then, the Government may need to reserve its position pending consent, particularly if the Bill
was introduced in the House of Lords.   Departments seeking clearance to oppose a Private
Members’ Bill in category III on policy grounds need only consult the Scottish Executive if
the Bill has a substantial effect on devolved matters.   It is possible that Private Members will
claim to have themselves obtained the consent of the Scottish Parliament for such a Bill and
rely on this as an argument in favour of the Bill.   Even if there are not UK policy grounds for
opposing such a Bill, the Government will resist the provisions on devolved matters if
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Scottish Ministers indicate that the Scottish Parliament has not given its consent, and will
move any necessary amendments at Commons Committee or Report stage.

16. In line with the MOU and concordats, there should also be early consultation with the
Scottish Executive where a department proposes to support a Private Members’ Bill with
provisions in category II or which would have a significant effect on devolved matters.

During the passage of legislation

17. During the passage of legislation, departments should approach the Scottish Executive
about Government amendments changing or introducing provisions requiring consent, or any
other such amendments which the Government is minded to accept.   It will be for the
Scottish Executive to indicate the view of the Scottish Parliament.   No consultation is
required for other amendments tabled.   Ministers resisting non-Government amendments
should not rest solely on the argument that they lack the consent of the Scottish Parliament
unless there is advice to that effect from the Scottish Executive.

18. The Scottish Executive can be expected to deal swiftly with issues which arise during
the passage of a Bill, and to recognise the exigencies of legislative timetables (e.g. when
forced to consider accepting amendments at short notice).  Nevertheless since the last
opportunity for amendment is at Third Reading in the Lords or Report Stage in the Commons
the absence of consent should not be a bar to proceeding with the Bill in the interim.

Office of the Deputy Prime Minister
October 2002
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Annex B

TABLE OF SEWEL MOTIONS

BILL Minister SEWEL
MOTION

APPROVED

ROYAL ASSENT

1. Food Standards* Susan Deacon 23 June 1999 11 Nov 1999
2. Financial Services and
Markets*

Angus MacKay 23 June 1999 14 June 2000

3. Electronic Communications* Angus MacKay 23 June 1999 25 May 2000
4. Limited Liability
Partnerships*

Angus MacKay 23 June 1999 20 July 2000

5. Sea Fishing Grants (Charges) John Robertson 8 December 1999 28 Jul 2000

6. Representation of the People Wendy Alexander 13 January 2000 9 Mar 2000

7. Sexual Offences (Amdt) Jim Wallace 19 January 2000 30 Nov 2000

8. Political Parties, Elections
and Referendums (1)

Frank McAveety 9 March 2000 30 Nov 2000

9. Regulation of Investigatory
Powers

Jim Wallace 6 April 2000 28 Jul 2000

10. Learning and Skills Henry McLeish 18 May 2000 28 July 2000
11. Race Relations (Amdt) Jackie Baillie 25 May 2000 30 Nov 2000

12. Insolvency Angus MacKay 1 June 2000 30 Nov 2000

13. Care Standards Sam Galbraith 22 June 2000 20 Jul 2000

14. Political Parties, Elections
and Referendums (2)

Frank McAveety 6 July 2000 30 Nov 2000

15. Government Resources &
Accounts

Jack McConnell 6 July 2000 28 July 2000

16. Criminal Justice and Courts
Service

Jim Wallace 5 October 2000 30 Nov 2000

17. Health and Social Care
Modernisation

Malcolm Chisholm 17 January 2001 11 May 2001

18. Tobacco Advertising and
Promotion

Malcolm Chisholm 17 January 2001 7 November 2002

19. International Criminal Court Jim Wallace 18 January 2001 11 May 2001
20. Outworking Alasdair Morrison 31 January 2001 Private Members

Bill - Withdrawn

21. Criminal Justice and Police Iain Gray 7 February 2001 11 May 2001
22. International Development Malcolm Chisholm 8 March 2001 26 February 2003
23. Culture and Recreation Allan Wilson 8 March 2001 Withdrawn
24. Armed Forces Iain Gray 29 March 2001 11 May 2001
25. Adoption and Children (1) Jack McConnell 4 April 2001 7 November 2002
26. Adoption and Children (2) Jack McConnell 24 October 2001 7 November 2002
27. Proceeds of Crime Jim Wallace 24 October 2001 24 July 2002
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28. Anti-Terrorism, Crime and
Security

Iain Gray 15 November 2001 14 December 2001

29. NHS Reform and Health
Care Profession

Malcolm Chisholm 22 November 2001 25 June 2002

30. Adoption and Children (3) Cathy Jamieson 30 January 2002 7 November 2002
31. Police Reform Dr Richard

Simpson
30 January 2002 24 July 2002

32. Enterprise Jim Wallace 17 April 2002 7 November 2002
33. Private Hire Vehicles
(Carriage of Guide Dogs etc.)

Peter Peacock 19 June 2002 7 November 2002

34. Police Reform (2) Dr Richard
Simpson

27 June 2002 24 July 2002

* Approval of Westminster legislation by the Scottish Parliament before it assumed its full powers on
1 July 1999.
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FOR DISCUSSION

FOURTH MEETING OF THE PROCEDURES COMMITTEE

CORRESPONDENCE

1. The Convener has received the attached letter from the Presiding Officer.1

This correspondence has been carried forward from the Committee’s
meeting on 14th January 2003.

2. The Committee is invited to consider Sir David Steel’s letter.

Clerking and Reporting Directorate
February 2003

                                           
1 Relevant correspondence between the Assistant Clerk to the Procedures Committee and
the Clerk of the Standing Orders Committee of the New Zealand House of Representatives
(Presiding Officer’s letter, page 3, penultimate paragraph) is also attached.



Murray Tosh MSP
The Scottish Parliament
EDINBURGH
EH99 1SP

9 January 2003

QUESTION TIME AND FIRST MINISTER’S QUESTION TIME

I am writing to you in your capacity as Convener of the Procedures Committee
following the discussion we had at the Presiding Officers’ awayday at the end
of the summer recess.  I set out below my suggestions for reform of Question
Time and First Minister’s Question Time.  These expand on some of the
points I raised in my evidence to the Committee in the context of the Inquiry
on the Application of the CSG Principles.  Some, such as extending First
Minister’s Question Time to 30 minutes, I understand already command
widespread support.  Others I am sure that the Procedures Committee will
want to examine in some detail.

First Minister’s Question Time

The Aberdeen experiment of extending First Minister’s Question Time to 30
minutes was in my view a success and should become a permanent
arrangement.  There would be no need to increase the number of questions
selected from six.  The extended period should enable all six questions to be
reached more frequently and enable more supplementaries from
backbenchers to be taken.  I would not envisage that any of the extra time
would be used to give Party Leaders more supplementaries, although, of
course, the matter of calling Members to ask supplementary questions
remains at the discretion of the Presiding Officer.

Question Time

I believe Question Time is less successful than First Minister’s Question Time.
It does not attract the same interest from the media and the scatter-gun
spread of questions does not encourage sustained or in-depth examination. I
therefore  believe that a fairly radical look at its structure is desirable.

Ministerial Questions

There may be some merit in replacing some, or all, of Question Time
with ‘Ministerial’ questions focusing on specific Ministerial portfolios.



Two 20-minute slots a week would allow each Minister to make an
appearance on the rota every five weeks, rather than having to answer
perhaps one or two questions each week with a couple of
supplementaries.  This could only enhance Ministerial accountability, as
it would enable issues to be pursued properly through several
supplementaries on the most topical departmental subjects.  However, I
do appreciate that your committee may consider that some element of
open Question Time should be retained so that topical questions to all
Ministers are possible. An alternative would therefore be to have a
weekly open Ministerial Question Time of, say, 25 minutes and a
20-minute Ministerial slot.  This would, however, mean that each Minister
is only subject to the latter type of questioning once every ten weeks,
unless say two Ministers are quizzed each week.   I note that
Westminster plans for questions to be taken in Westminster Hall on
cross-cutting issues involving more than one Government Department,
with several Ministers in attendance.  I understand that the first such
session, this month, will be on ‘youth’.  A similar approach on Ministerial
questions, on topics such as youth crime, might be appropriate here.
Details on the choice of subject, notice etc would have to be worked out.

Timing

Consideration could also be given to moving Question Time (not First
Minister’s questions), to Thursday morning and/or Wednesday
afternoon.  It may be hard to sustain interest over say two departmental
question times of twenty minutes and a First Minister’s Question Time of
thirty minutes in immediate succession.   The morning session could be
extended if necessary.   On the other hand, the suggested
improvements to Question Time might result in a more lively Thursday
afternoon overall.

Grouping of Questions

It is not unusual for there to be two or more questions on the same topic,
sometimes almost identically worded.  Where this happens it would
make sense for the questions to be taken together so that a Minister
could be subject to a succession of supplementaries on an issue.  I
appreciate that there could be some concerns if grouping resulted in a
question that had come out in the random draw at 30 leapfrogging ahead
of questions in the top ten, but at the very least similar questions in the
top fifteen could be grouped together.  I am open as to whether the
grouping is done by the Presiding Officer, or as in Westminster,
effectively decided by the Minister (who is well placed with a knowledge
of the subject to make such judgements) who informs the Speaker that
he or she is minded to answer two questions together and both the
questioners are then able to ask supplementaries.



Selection of Open Questions

This suggestion is probably my most controversial.  If some or all of
open Question Time is retained, I believe there would be merit in
allowing at least some of the questions, say the first three, to be selected
by the Presiding Officer, rather than through the random draw.  This
could increase the topicality and relevance of Question Time, as the
random draw can put the least topical questions at the top of the list with
questions of burning topicality low down or not selected at all.

Answers

I am aware that the length and relevance of Ministerial answers, at both
Question Time and First Minister’s Question Time, has sometimes given
rise to discontent among members.  At present I am powerless to
intervene as Standing Orders, although detailed and prescriptive about
the content of questions, say nothing about answers.  Whilst I am mindful
of the potential drawbacks, in that the occupant of the chair could be
drawn into quite contentious interventions, I would ask that the
Procedures Committee examines the feasibility of introducing a rule that
requires answers to oral questions to be brief and address the specific
points of the question. I know that following my suggestion, you
contacted the New Zealand Parliament and noted with interest the
procedures there in relation to Ministerial answers to questions.

I would be grateful if the Procedures Committee could consider all these
proposals.  I realise that time is getting quite tight before dissolution, but I
believe that if there are proposals for change in Question Time that command
widespread support, the Bureau will be flexible about providing the necessary
parliamentary time for changes.  I do consider it important that the current
Parliament uses its experience to bequeath to the new session proposals for
an improved Question Time and First Minister’s Question Time.  Depending
on the Committee’s deliberations, a new Procedures Committee may choose
to take some or all of these ideas forward through proposed changes to
Standing Orders.

I am copying this letter to Party leaders and Business Managers, who may
wish to respond to you with their own thoughts.

David Steel



Table Office
Office of the Clerk
Parliament Buildings
WELLINGTON

Ph: +64 4 471 9440
Fax: +64 4 473 2439

8 January 2003

Lewis McNaughton
Procedures Committee
The Scottish Parliament

Dear Lewis
REPLIES TO ORAL AND WRITTEN QUESTIONS

Thank you for your fax, in which you asked about relevancy requirements for
answers to oral and written questions.

Standing Order 372 (2)(a) only precludes statements of facts that are not
strictly necessary to answer the question.  The aim is to prevent a Minister
introducing new matters that do not arise directly from the question asked.
Statements of fact that are strictly necessary to answer the question are
permissible.  The prohibition on giving names of persons unless they are
strictly necessary also has a natural justice element to it, as it can be a
serious matter for a person to be named in the proceedings of the House.

The application of procedures for questions is, as always, subject to the
discretion of the Speaker.  A better idea of how these provisions are
interpreted is given by looking at our Speakers’ Rulings (SR) (compiled rulings
of Speakers that provide precedents for interpreting Standing Orders and
practice) and the more recent Supplement to Speakers’ Rulings (SSR).

It is fair to say different thresholds apply to oral and written questions.
Question time is highly charged and of considerable public interest, and of
course it uses House time.  Relevance is therefore more of an issue.  After
each oral question, opportunity is given for supplementary questions, which
allow the issue to be teased out further, subject to the Speaker’s discretion.
With written questions, a member always has the ability to lodge a further
question.   Most of the Speakers’ Rulings quoted below apply particularly to
oral questions.

A reply should address the question and be relevant to it, although that does
not mean the answer needs to be fulsome:

Any answer must address the question asked.  The answer must be a
direct response; it cannot be on an unrelated matter that it suits the
Minister to introduce.  But it does not meant that the answer will be



satisfactory to the questioner or that it will actually answer the question.
Whether it does or not will always be a matter of opinion (SSR 23/4).

The Speaker is not responsible for ensuring the reply is adequate or accurate:

The Speaker cannot force a Minister to give an answer to a question and
has no responsibility for the quality of the answer that is given nor its
content (SR 128/1).

The Speaker has no jurisdiction to determine whether the answer to a
question is correct (SR 129/3).

The Standing Orders require a Minister’s reply to address the question.
But an adequate answer might not result.  The Speaker could not judge
that (SSR 23/3).

There is some expectation that the Minister will seriously seek to
address the question asked:

Questions are an important means by which Ministers are accountable to
the House.  For a Minister to respond in an irrelevant manner is to act
contrary to the spirit of the question process.  It is incumbent on Ministers
to treat questions in a manner that is consistent with their constitutional
responsibilities (SR 128/3).

Replies are expected to be to the point.  The Speaker regularly
interrupts Ministers whose answers have gone on too long.

Replies should be concise which means not only short in terms of the
number of words used, but also no longer than need be in order to answer
the question adequately (SR 129/7).

There is some discretion for the Speaker to allow Ministers to
supply additional information:

If some information can be given in addition to the bare facts asked for in a
question, information which would supplement the reason for the answer,
giving such information would comply with the spirit of question time (SR
128/5).

Oral questions and replies to them have recently become available
online at http://uncorrectedtranscripts.clerk.govt.nz/.  That will give
you an idea of what is allowed in practice.  Questions for written
answer and replies to them will be available on our website from
February.

I trust this satisfies your query.  Please feel free to contact me if you
require further information.

Yours sincerely

David Bagnall
Clerk of the Standing Orders Committee



QUESTIONS TO MINISTERS AND MEMBERS

363 Questions to Ministers
Questions may be put to a Minister relating to—
(a) public affairs with which the Minister is officially connected, or
(b) proceedings in the House or any matter of administration for which the
Minister is responsible.

364 Questions to other members
(1) Questions may be put to a member (not being a Minister or the Speaker)
relating to any bill, motion or public matter connected with the business of the
House, of which the member has charge.

(2) Questions for written answer may be put to the Speaker relating to any
matter of
administration for which the Speaker is responsible.

(3) Questions to other members are dealt with following questions addressed
to Ministers and urgent questions.

365 Content of questions
(1) Questions shall be concise and not contain—

(a) statements of facts and names of persons unless they are strictly
necessary to render the question intelligible and can be authenticated, or

(b) arguments, inferences, imputations, epithets, ironical expressions or
expressions of opinion, or

(c) discreditable references to the House or any member of Parliament or any
offensive or unparliamentary expression.

(2) Questions shall not seek a legal opinion.

(3) Questions shall not refer to proceedings in committee at meetings closed
to the public until those proceedings are reported to the House or (subject to
Standing Order 112) to a case pending adjudication by a court.

(4) Where the notice of a question does not comply with the provisions of the
Standing Orders, it shall not be accepted. If, by inadvertence, such a notice is
accepted it may be subsequently disallowed by the Speaker unless it is
amended or revised so as to comply with the Standing Orders.

366 Notice to be given of questions
Notices of questions (specifying whether an oral or a written answer is
desired) are given by members in writing to the Clerk. A notice of a question
must be signed by the member or by another member on the member's
behalf.



367 Lodging of oral questions
(1) Notices of questions for oral answer must be given by a member on the
day the question is to be asked by delivering the notice to the Clerk between
10 a.m. and 10.30 a.m. on that day.

(2) Twelve questions may be accepted for oral answer each day. Questions
will be allocated on a basis that is proportional to party membership in the
House. The Business Committee decides the weekly allocation and rotation of
questions.

368 Lodging of written questions
(1) Subject to paragraph (2), during a session of Parliament notices of
questions for written answer may be given no later than 10.30 a.m. on any
working day. They are placed on a notice paper circulated by the Clerk.

(2) Notices of questions for written answer may not be given after the last day
on which the House sits in any calendar year or before the first day on which
the House sits in the following year.

369 Time for oral questions
(1) Subject to the Standing Orders, oral questions are taken at the time
appointed by Standing Order 63.

(2) The House deals with all questions for oral answer lodged each day.

370 How question for oral answer asked
When a question for oral answer is called by the Speaker, the member in
whose name it stands indicates the Minister or member to whom it is
addressed and reads it to the House. The Speaker then calls upon the
Minister or member to give the reply.

371 Absence of member or Minister
A member may ask a question for oral answer on behalf of a member who is
absent when authorised by that member to do so. A Minister or under-
secretary may answer a question on behalf of another Minister who is not
present when a question addressed to the Minister is asked.

372 Replies
(1) An answer that seeks to address the question asked must be given if it
can be given consistently with the public interest.

(2) The reply to any question must be concise and confined to the subject-
matter of the question asked, and not contain—

(a) statements of facts and the names of any persons unless they are strictly
necessary to answer the question, or

(b) arguments, inferences, imputations, epithets or ironical expressions, or



(c) discreditable references to the House or any member of Parliament or any
offensive or unparliamentary expression.

(3) Replies shall not refer to proceedings in committee at meetings closed to
the public that have not yet been reported to the House or (subject to
Standing Order 112) to a case pending adjudication by a court.

373 Supplementary questions
At the discretion of the Speaker, a supplementary question may be asked by
any member to elucidate or clarify a matter raised in a question for oral
answer or in an answer given to a question. Supplementary questions cannot
be asked on behalf of another member.

374 Urgent questions
(1) Any member desiring to ask a question on the ground of urgency in the
public interest may give to the Clerk a copy of the proposed question marked
“urgent question''. The member must also give a copy to the Minister to whom
it is intended to address the question.

(2) After questions for oral answer addressed to Ministers have been taken
the Speaker (if the proposed question is one which in the public interest the
Speaker considers should be answered immediately) may call upon the
member to ask the question.

(3) The Speaker may permit the member asking an urgent question to ask
one supplementary
question.

375 Delivery of replies to questions for written answer
(1) A reply to a question for written answer is given by delivering it to the Clerk
together with a copy to be supplied to the member who asked the question.

(2) The reply must be given to the Clerk for delivery to the member not later
than the fifth working day following the first appearance of the notice of the
question on a notice paper.

(3) Replies received shall be published on a weekly basis and also published
in Hansard.
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FOURTH MEETING OF THE PROCEDURES COMMITTEE

QUESTIONNAIRES

1. These papers are carried forward from the Committee’s meeting on 14th

January 2003.

2. At its meeting on 29th May 2001, the Committee agreed to issue a
questionnaire to MSPs on time in the Chamber. Subsequent to that a
second questionnaire was issued to MSPs on 25 October 2002.

3. Breakdowns of the responses to these questionnaires are now attached at
Annex A and Annex B.

4. The Committee is invited to consider and discuss the information
contained in the attached papers.

Clerking and Reporting Directorate
February 2003



ANNEX A

PROCEDURES COMMITTEE QUESTIONNAIRE 1

BREAKDOWN OF RESPONSES

Questionnaire issued to MSPs on 31 May 2001.

Total responses

Total received: 52 (40.3% of total MSPs responded)

Responses in detail

Questioning the Business Managers

1. Should there be a Parliamentary Bureau Question Time at which Members
could question the Minister for Parliament (or another member of the Bureau)
about the Parliament’s business programme (or other Bureau motions) and
could propose items for debate?

Number
% of

responses
% of total

MSPs
Yes 28 53.85% 21.71%
No 23 44.23% 17.83%

The number, length and subject matter of debates

2. Should there be fewer and longer debates in order to allow more Members
to speak (assuming, for the purpose of this question, that time allocations to
each speaker remain unaltered)?

Number
% of

responses
% of total

MSPs
Yes 24 46.15% 18.6%
No 22 42.31% 17.05%
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3. Should some debates be on a subject (i.e. on a neutral motion, with no
decision taken at the end of the debate, as with Members’ Business debates)
rather than on a motion expressing a particular point of view (i.e. where there
are likely to be amendments to the motion, and where divisions can be
expected at the end of the debate)?

Number
% of

responses
% of total

MSPs
Yes 22 42.31% 17.05%
No 21 40.38% 16.28%
In some
circumstances

6 11.54% 4.65%

Speeches

4. Is the standard length of speeches (4 minutes) appropriate?

Number
% of

responses
% of total

MSPs
Yes 13 25% 10.08%
No 25 48.08% 19.38%
In some cases
but not others

11 21.15% 8.53%

5. How many times do you think the 4 minute limit has prevented you from
making important new points in your speech?

Number % of
responses

% of total
MSPs

Never 9 17.31% 6.98%
Once 0 0% 0%
2 or 3 times 16 30.77% 12.40%
Frequently 21 40.38% 16.28%

6. How may times do you consider that you could have made a constructive
contribution to a debate but were not called to speak?

Number
% of

responses
% of total

MSPs
Never 4 7.69% 3.1%
Once 8 15.38% 6.2%
2 or 3 times 24 46.15% 18.6%
Frequently 11 21.15% 8.53%
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Question Time

7. Do you consider that First Minister’s Question Time is currently the right
length?

Number
% of

responses
% of total

MSPs
Too short 16 30.77% 12.40%
Too long 2 3.85% 1.55%
The Right
Length

32 61.54% 24.81%

8. Do you consider that Question Time is currently the right length?

Number
% of

responses
% of total

MSPs
Too short 10 19.23% 7.75%
Too long 5 9.62% 3.88%
The Right Length 36 69.23% 27.91%

9. Should there be an additional Question Time on Wednesday afternoon
(assuming, for the purpose of this question, that the overall amount of time
available each week for business in the Chamber remains unaltered)?

Number
% of

responses
% of total

MSPs
Yes 10 19.23% 7.75%
No 40 76.92% 31.01%

Informal open sessions of committee

10. In your view, should committees dealing with Bills be encouraged to hold
informal open sessions (or formal meetings) after Stage 1 debate, but before
formal proceedings on amendments at Stage 2 begin for the purposes of:

• obtaining comments from MSPs and others on the Bill
• facilitating discussion of the Bill and the drafting of amendments

Number
% of

responses
% of total

MSPs
Yes 20 38.46% 15.50%
No 18 34.62% 13.95%
Don’t know 7 13.46% 5.43%
In some cases
(please specify)

3 5.77% 2.33%
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PROCEDURES COMMITTEE QUESTIONNAIRE 2

BREAKDOWN OF RESPONSES

Questionnaire issued to MSPs on 25 October 2002.

Total responses

Electronic responses: 56
Written responses:   5

Total responses: 61 (47% of total MSPs responded)

Responses in detail

1. In your view, is the overall time spent in the Chamber:

Number
% of

responses
% of total

MSPs
(a) the right length 31 50.8 24.0
(b) not the right length 30 49.2 23.3

If (b), is it:

Number
% of

responses
% of total

MSPs
too long 1 1.6 0.8
too short 29 47.5 22.5

2. In general, is the time allocated to individual debates:

Number
% of

responses
% of total

MSPs
(a) the right length 19 31.7 14.7
(b) not the right length 41 68.3 31.8

If (b), are debates most often:

Number
% of

responses
% of total

MSPs
too long 4 6.6 3.1
too short 35 57.4 27.1

Note: one member did not provide an answer to Q2. Also, two members answered
"yes" to Q2(b), but did not specify whether debates were too long or too short.
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3. Should time allocations for opening speakers be:

Number
% of

responses
% of total

MSPs
reduced 21 35.0 16.3
left as they are 39 65.0 30.2

Note: one member did not provide an answer to Q3.

4. Should the Presiding Officers call fewer backbenchers in order to increase
speaking times for those called in the “open” debate?

Number
% of

responses
% of total

MSPs
yes 11 18.0 8.5
no 50 82.0 38.8

5. In debates on Executive and opposition party motions, do you think that
backbenchers should be allocated 4 minutes, or longer, speeches:

Number
% of

responses
% of total

MSPs
(a) 4 minutes 18 29.5 14.0
(b) longer 43 70.5 33.3

If (b), what do you think is a reasonable time allocation to develop a
backbench speech?

Number
% of

responses
% of total

MSPs
6 minutes 32 52.5 24.8
longer 11 18.3 8.5

6. Should there be fewer debates, to allow more time for those which
remain?

Number
% of

responses
% of total

MSPs
yes 33 55.0 25.6
no 27 45.0 20.9

Note: one member did not provide an answer to Q6.
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7. The Committee should bring forward proposals for:

Figures in brackets indicate the number of responses, firstly, as the
percentage of total responses and, secondly, as the percentage of total
MSPs.

Option Yes No No answer

Starting earlier on Wednesdays 35 (57.4, 27.1) 17 (27.8, 13.2) 9 (14.8, 7.0)

Meeting all Wednesday morning 26 (42.6, 20.2) 23 (37.7, 17.8) 12 (19.7, 9.3)

Finishing later on Wednesdays 40 (65.6, 31.0) 13 (21.3, 10.1) 8 (13.1, 6.2)

Finishing later on Thursdays 21 (34.4, 16.3) 31 (50.8, 24.0) 9 (14.8, 7.0)

Shorter lunch break on Thursdays 22 (36.1, 17.1) 31 (50.8, 24.0) 8 (13.1, 6.2)

Committee meetings on Monday 24 (39.3, 18.6) 30 (49.2, 23.3) 7 (11.5, 5.4)

Committee meetings on Fridays 4 (6.6, 3.1) 48 (78.7, 37.2) 9 (14.7, 7.0)

Shorter recesses 2 (3.3, 1.6) 53 (86.9, 41.1) 6 (9.8, 4.7)

8. Do you consider it would be helpful for the Procedures Committee to
investigate in detail whether the overall time allocated to Chamber
business is appropriate?

Number
% of

responses
% of total

MSPs
yes 50 82.0 38.8
no 11 18.0 8.5




