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PR/03/2/1

FOR CONSIDERATION

SECOND MEETING OF THE PROCEDURES COMMITTEE

CONSULTATIVE STEERING GROUP INQUIRY

1. Attached are 3 papers comprising the Convener’s Amendments on:

• Power Sharing section (1)
• Power Sharing section (2)
• Accountability - last part.

2. The first two papers are carried over from the Committee’s meeting on 7
January.

3. The Committee is invited to discuss these texts and make
recommendations.

Clerking and Reporting Directorate
January 2003



APPENDIX A

CONVENER’S AMENDMENTS (1): POWER SHARING SECTION

"The Scottish Parliament should embody and reflect the sharing of power
between the people of Scotland, the legislators and the Scottish Executive."

Introduction

571. In developing its model of ’participative’ democracy, the CSG determined
that the governance partners - the Scottish people, civic society, the
Parliament, and the Executive - should share power. Power sharing is an
attractive if elusive concept, and MORI Scotland found little evidence of an
understanding of power sharing in the focus groups formed to provide a
qualitative insight into public opinion.

572. To express this principle as the governance partners ’sharing power’ may
be confusing if it leads to the assumption that ’power’ in a common form is
being shared. It can also create unrealistic expectations. MORI Scotland
found that MSPs thought this was the principle least successfully
implemented so far, and that the sense of disappointment was strikingly
different as between MSPs from Executive and Opposition parties.

573. In the conventional model of representative democracy, the people have
the power to elect their representatives to Parliament. Parliament has the
power to scrutinise the Executive/Government, control budgets and pass
legislation. The Government’s power is to propose budgets and legislation,
and to govern within the parameters laid down by Parliament. People,
Parliament and Government have distinct roles, and any element of power-
sharing in this model has derived from the dynamics which always operate
among them in a Parliamentary democracy, rather than from any deliberate
intention.

574. What the CSG set out to establish was a different model, in which
traditional representative democracy was combined with a more participative
model. Neither the CSG nor the Scotland Act suggested that the distinct roles
of Parliament and Executive/Government would be removed: what they set
out to achieve was a political culture in which the ’governance partners’
would retain their distinct roles, but would work together. In particular, the
CSG considered that the nature of Scottish society was such that a General
Election every four or five years gave the general public, and Scotland’s
highly developed ’civic’ society, an insufficient role in the country’s
governance. Power-sharing was intended to redress this imbalance.



575. A clearer way of understanding this principle therefore
acknowledges the distinct roles of the governance partners in a
common political process, and interprets Power-sharing as a concept
which defines roles, shares roles, transfers resources and puts in place
procedures which allow roles to be exercised fully. Power-sharing
removes barriers which prevent the governance partners from working,
and builds in means of requiring them to work, in a full and effective
partnership. Parliamentary procedures play a key part in defining the
relationship between the partners and balancing their roles, and in
developing the partnerships.

576. Significant elements of power-sharing were built into the Scotland Act. The
proportional system of elections was intended to empower the electorate of
Scotland, and in particular the smaller political parties. The Scottish
Parliament has been empowered by its ability to make alternative budget
proposals, and its Committees and  MSPs have the power to initiate
legislation. The people have been empowered by the introduction of a
petitions system.

577. Assessing whether power is being shared in a meaningful way requires
that we identify what mechanisms have been put in place to share power
effectively, and assess their operation in practice against expectations, and in
the light of current evaluation of what is required. That in turn means that we
must consider the terms of the Scotland Act, but also the procedures and
working practices which have been developed by the Parliament and the
Executive.

578. While the power-sharing role of the Executive is not directly within the
scope of this inquiry, we do feel that we should note significant Executive
actions to develop power-sharing from the CSG principles into practice. The
Executive has, for example, created a mechanism where individual MSPs
may make direct contact with civil servants to obtain information. It has put in
place a coherent strategy for consultation on Executive Bills, developed
innovative ways of creating ’stakeholder’ involvement in the development of
the detail of Bills and post-legislative enactment (see paragraphs x-y below);
and it has committed money and staff resources to working with, and building
up, the Scottish Civic Forum as a gateway organisation to build contact with
civic society and the Scottish people.

579. Our principal focus has been on how the Parliament shares power, and
we will test the quality of power-sharing by, for example, looking at how
seriously the Parliament treats public petitions, or how well it consults the
widest possible public about legislative proposals. We will consider closely
the way in which Parliamentary Committees have been working, whether they
have had the time, resources and opportunities to scrutinise Bills adequately,
to call the Executive and its agencies and arm’s length bodies to account, and
to develop the innovative and potentially very powerful tool of post-legislative
scrutiny. We will of course consider the role of the Executive in its relations



with the Parliament, for example how it uses its position to manage
Parliamentary business through the Bureau - for example, whether it allocate
reasonable time for non-executive parties’ business, or Members’ Bills.

Parliamentary committees - operations

580. The evidence submitted in the course of this inquiry was heavily focussed
on the way in which the Parliament’s Committees have operated, and it
appears to confirm that committee work in the Parliament has proved to be as
significant as was predicted in the White Paper, "Scotland’s Parliament" and
in the CSG Report.

581. In the view of most of those who referred to committees in their
evidence, Scottish Parliamentary committees, with the dual role of
considering legislation and scrutinising the Executive, were considered
to be a key part of the Parliamentary landscape and an important power
sharing tool. Committees are significant in the above roles, and also
have an important power of outreach through their capacity to travel
and to engage in various ways with a wide cross section of society.

582. Committees attracted praise widely for the scope of their work. It is clear
from the evidence committees themselves gave to this inquiry that they are
making a considerable impact.

583. While a number of concerns were raised in evidence - as discussed below
- we consider that they reflect a desire on the part of the Scottish people, and
in particular those external to the Parliament who have had direct experience
of committee inquiries and the legislative process, to contribute suggestions
for improvements positively and constructively.

584. While the present section is about power-sharing, we have found it
convenient to deal with a range of committee issues at this point, as they
were raised together by witnesses, In some of what follows, the report
addresses accountability and participation more than power-sharing, although
we make the point that the role of committees was always intended to be a
major element of the delivery of power-sharing.

Concerns expressed

585. There were concerns that non-MSPs had not joined committees as
envisaged by the CSG Report; that too many committee meetings (or
parts of meetings) were held in private; that an Executive majority on all
committees was not consistent with the power sharing principle; that
committee did not meet sufficiently frequently outside Edinburgh, as
envisaged by the CSG; that committee membership changed too
frequently and undermined MSPs’ efforts to build up subject experience.
A number of other more minor points were also made.



586. Concerns were also raised about the time allocated to committees to
scrutinise proposed legislation. We have dealt with these issues above
(see paragraphs x-y), and our conclusions there apply also to the
power-sharing aspect of committees’ work. Committees have been able
to deal with a very substantial volume of legislation, but at the price of
heavily pressurised work schedules, the deferment of other committee
priorities, and a pace of work which has presented severe challenges
for civic society to play the part at Stage 2 which many of our witnesses
indicated they wished and expected to play. No further
recommendations are necessary at this stage.

Third Parties on Committees of the Parliament

587. The CSG envisaged that Committees would be in a position to co-opt non-
MSPs to participate in their work. While the CSG intended that co-opted
members of Committees would have no votes, it did envisage their ability to
participate in Committee work as a way to make the Parliament more
participative and accountable. It also saw co-option as a mechanism which
would allow the Parliament to share power with civic Scotland. In the event,
the Scotland Act did not establish any right of co-option to Committees.

588. Early in the life of the Parliament, the Conveners’ Liaison Group raised its
concern about the absence of a power to co-opt, and suggested that co-
option to the Equal Opportunities Committee would be an appropriate
mechanism to allow ethnic minority representation in the work of that
Committee. However, very definite legal advice was given that the Scotland
Act did not permit the involvement of non-MSPs in parliamentary work, ruling
out co-option, and also  restricting the ability of Committee advisers and
Committee clerks to participate in Committee work. We accept that the co-
option of non-MSPs to serve on Committees would require amendment of the
Scotland Act 1998.

589. Many of those who gave evidence referred to the power of co-option as a
component of the CSG’s agenda for power-sharing. We recognised the
breadth, and the strength, of the evidence given on this point, but we came to
no agreement on whether the Scotland Act should be amended to allow co-
options, or to enhance the ability of advisers to participate in the work of
Committees. We did conclude that co-option itself was only part of the
substantive issue, and that the key question is whether this Parliament should
be frustrated in pursuing procedural innovations because of its inability to
amend the Scotland Act. We return below to the question of whether the
Scotland Act should be amended to allow the Scottish Parliament full control
over its own procedures.

Meetings in private

590. We received a large number of complaints that committees met too
often in private; that privacy, other than in narrowly defined and broadly



accepted circumstances, breached the Parliament’s principle of
openness; and that taking key discussions in private meant that
committees were not sharing parliamentary processes with the people,
thereby undermining the principle of sharing power. This was one of the
most frequently heard criticisms received in the course of our inquiry.

591. The evidence submitted to the inquiry by the Conveners Liaison Group
summarises the number of meetings in private in 2000 - 2001, and also the
circumstances in which committees may hold agenda items in private.

592. The fundamental standard for privacy in this context is Rule 15.1.1 of the
Standing Orders which states:

"The meetings of the Parliament and, subject to Rule 12.3.5 of any
committee or sub-committee shall be held in public."

593. Rule 12.3.5 enables a committee to decide to take a meeting or part of a
meeting in private, except in the circumstances set out in Rule 6.2.2(b), (c) or
(d): that is, considering proposals for legislation before the Scottish
Parliament or the UK Parliament; European legislation; the need for law
reform.

594. The written evidence provided by the Conveners’ Group shows the main
areas in which committees usually meet in private, under current rules:

•  draft reports

•  appointment of advisers

•  lines of questioning for witnesses

•  future work programmes

595. There is no suggestion that the Committees have been acting in
contravention of the current rules. The issues for this inquiry were whether the
current rules themselves reflected the principles to which the Parliament is
committed; the evident resentment of many of those who contacted us at
what they perceived to be a climate of excessive privacy (and, in some cases,
secrecy); and whether, while the principle of ’openness’ was well established,
so many exceptions had been built into the procedures as to undermine in
practice the integrity and intention of the principle.

596. We concluded that the current arrangements for appointing
committee advisers are appropriate. We do not consider that there
should be public discussion of such appointments, which require
consideration of candidates’ personal details, and of the relative
suitability of candidates for particular posts.

597. We also concluded that matters which are the subject of evidence to
a committee and are genuinely commercially confidential, that is,



material whose publication would seriously undermine the financial and
operational structure of a company or other business, including the
Parliament itself, should also be discussed in private.

598. We further concluded that discussions or draft reports concerning
complaints against MSPs referred to the Standards Committee should
not be held in public, as these could lead to damaging, unfair,
speculative public comment about individual MSPs ahead of any
investigation being completed.

599. In addition, where a witness had expressed the wish to give evidence
in private for strong personal reasons, and in particular where privacy
was effectively a condition of a committee receiving that evidence,
committees were justified in meeting in private, and, in the case of
vulnerable witnesses, ensuring that the identities of witnesses were not
revealed in subsequent discussions or written and broadcast material.

600. We consider that committee conveners should be scrupulous in
anticipating the requirement to take evidence in private, and why. We
recommend that proposals that committees take items in private are
published in the Business Bulletin in advance, wherever possible, in
order to minimise any public misunderstanding or inconvenience.
Where circumstances do not permit a private session to be anticipated
in this way, we recommend that committee conveners should ensure
that a full explanation is provided to the public gallery in the Committee
Room and that the Official Report records this. {Recommendation 62}

601. We believe that almost all consultees and witnesses understood and
accepted the need for committee confidentiality in the circumstances outlined
in paragraphs x-y above. However, it is apparent from the evidence that they
accepted less readily committee confidentiality when reports were being
discussed and finalised. For example, Graham Blount told us:

"The discussion of future work programmes... and the discussion of
draft reports are important parts of the process, from which
members of the public, whether in person or through the Official
Report, should not be routinely excluded. Power cannot be shared if
people are excluded - especially if they are excluded on the basis
that they will fail to understand what is happening and will confuse a
draft report with a final decision." (Procedures Committee, SPOR, Col
1218).

602. For the purposes of this discussion, we identify two distinct, major
categories of committee report. Committees invest heavily in their own
investigations, and attach great importance to delivering fully concluded
Reports, in order to achieve the greatest possible public and political impact
at the point of publication. Reports on Stage 1 consideration of Bills and on



subordinate legislation, on the other hand, are part of the legislative
framework.

Draft Reports on Committee Inquiries

603. So far as draft reports on non-legislative matters were concerned, the
point put to us in evidence was that witnesses made a substantial
commitment of time and effort to provide evidence, and were then denied the
opportunity to be present when committees weighed that evidence in coming
to final decisions on their reports. This was seen by some as undermining all
four of the CSG principles.

604. It was put to the Committee by the Conveners’ Group that private
meetings to discuss draft reports could aid consensus because committee
members might find compromise over difficult issues easier to arrive at in
private than in the glare of public and press attention. It was also argued that
the public could be distracted by draft recommendations which do not figure
in the final report.

605. We accept that it is more comfortable for committee members to discuss
draft reports in private than in public. We understand that there is likely to be
a variety of pressures on Members which might be more smoothly resolved in
private, leading to more consensual reports, and we agree that committees
have every right to consider how to make the greatest possible public impact
when they publish their reports.

606. These considerations need to be weighed against the strong sense of
disappointment which came through much of the evidence given by those
who had engaged at earlier stages with committees. Consultees and
witnesses argued that committee privacy breached the principles of power
sharing and openness, which underlie the fundamental rule (Rule 15.1.1) that
the Parliament’s business should normally be done in public.

607. There have been circumstances when more controversial committee
reports, which members might expect to make a greater public impact have
been ‘ leaked’ to the media. In some cases, the Executive has felt itself
obliged to respond to such ‘ leaks’, and committees have felt their efforts
further undermined. Clearly, where there is openness, ’leaks’ of information
are not an issue. Many of the ills listed in the Code of Conduct arising from
restricting the open flow of material are therefore avoided.

608. We do not dismiss the arguments advanced by committee conveners for
finalising their reports in private, but we have great difficulty in understanding
how committees ‘share power’, or act inclusively, if, at particular points in the
process of producing conclusions about matters which are often of great
public interest, they exclude third parties, the press and the public.

609. While it might be that compromise between political parties is easier in
private, we do not believe that these are the only interests legitimately



involved. One aspiration of the Parliament is to develop further our
procedures, in ways which will aid inclusiveness and encourage those who
have felt excluded hitherto. Closed committee meetings appear to us to be
incompatible with such an aspiration.

610. We noted that the CSG Report itself does not envisage that discussion of
draft committee reports, and committee work plans, will be taken by
committees in public sittings. For these sessions, the CSG endorsed the
position that a clerk’s note of decisions was sufficient, although it appears that
they anticipated that such discussions would be in public, but off-record. The
report does not explain why the CSG came to this conclusion. It may be that
their concerns were the same as those expressed later by the Conveners’
Group. Whatever the reason, the evidence received suggests that the
CSG may have underestimated the importance of these matters to the
Parliament’s governance partners.

611. Careful consideration was given to the possible dynamics of committees
meeting in public to consider draft reports, and to what the impact of meeting
in public might be on the business of the committee, the members, and the
clerks.

612. There seemed to be two opposing fundamental objectives here: firstly,
that Committees must not be hindered in their work; and, secondly, in
common with every Parliamentary body, that Committees should exemplify
the Parliamentary principles in their working practices.

613. Where committee papers with drafts are issued on a Thursday for a
Tuesday meeting the public and the press would have access to the draft at
the same time as the members. Does this matter? The answer depends to an
extent upon how the drafts are constructed. If they are written in such a way
as to anticipate final decisions clearly with single sets of recommendations
then difficulties could ensue, particularly where the committee is likely to find
consensus on a number of points difficult. In such circumstances a committee
may experience intense pressures arising from a media debate prior to the
committee meeting itself.

614. If draft reports are constructed differently however this danger might be
reduced. In the main, reports are summaries of evidence. This material in
itself cannot be contentious because it is factual, and because the vast
majority of evidence will be in the public domain in the form of Official
Reports. Even the range of possible options arising from the evidence need
not necessarily be contentious because such options will usually flow
obviously and logically from the evidence taken.

615. The focus normally falls upon the position taken by individual committee
members on the various options presented as a result of the evidence
gathered. Even here, an attentive observer is unlikely to be surprised by the
position of members on many issues. These may have been revealed earlier



in the proceedings. But of course members’ final positions on such points
cannot be anticipated.

616. The process of considering many draft reports in public could therefore be
less problematic for committees in practice than has been suggested. There
have been suggestions, however, that MSPs may ultimately be reluctant to
finalise reports in public because they anticipate coming under pressure from
their party whips in areas where they might themselves be willing to
compromise, in order to achieve a consensual report.

617. Party whipping is an acknowledged and accepted part of
Parliamentary life, but the CSG did not take it into account when it
recommended that Power-sharing should be one of the four principles.
We considered whether and when party whipping had a role and we
concluded that it was legitimate when the Parliament is voting on
motions related to the core political messages of the political parties, as
outlined in their manifestos, and supported by voters in elections.

618. We recommend that all of the political parties in the Parliament
should make a public commitment to impose whipping only where
necessary, and should issue an agreed code to define the
circumstances in which they consider it to be necessary.
{Recommendation 63}

619. We consider that the adoption of such a code would make clear that there
is little scope or need for party whipping at the point where committees
finalise the reports on their own investigations, although we would expect a
’whip’ to be issued where an agreed code suggested that a whipped vote was
appropriate. In general, we consider that committee members will be robust in
deciding the recommendations of committee inquiries, on the basis of the
evidence taken, and their own individual judgements. Experience suggests
that committees have taken strong lines in public at Stage 2 in the legislative
process, often resisting proposals by the Executive, and we see no reason
why the same committees should not reach decisions on non-legislative
inquiries in an equally public and transparent way.

620. The Parliament has a general responsibility in its activities to reach out to
its partners; to be sensitive to the interests of witnesses; to avoid any process
that gives the appearance of secrecy; and generally to be open and inclusive.
This is because there is an obvious broad and collective interest in stimulating
people’s engagement with the political process, and exclusion from
Parliamentary processes tends, in principle, to work against that interest.

621. If the Parliament were to decide that committees should meet in public for
this purpose, there could be quite significant implications for current working
practices.



622. For example, more (or longer) committee meetings might be required to
discuss draft reports on the basis of options on points for decision. This could
of course be argued to be likely to enhance the quality of final reports and
therefore to be something positive.

623. Clarity is also required about the roles of any third parties who may attend
a public meeting held to discuss a draft report. Such a meeting is the
Committee’s opportunity to take final decisions; it is not an opportunity to re-
open fundamental points settled previously, or become an impromptu
evidence session.

624. Members would need to become used to open discussion of a draft text at
the point of final decision making on such reports. It may be that, in practice,
there would be little difference however between this situation and the regular
cross-party voting on amendments at Stage 2 of Bills which the Presiding
Officer instanced when giving evidence to the House of Lords Select
Committee on the Constitution in May 2002, as a distinctive and welcome
feature of this Parliament.

625. While we accept that public discussion of committee reports might
make it harder for committees to reach compromises, we do not
consider that consensus should be impossible, or that a consensual
approach would be undermined, if committees were to discuss reports
in public. We considered the argument that confusion would arise if
draft reports were publicly available, and changes were made later, but
we concluded that the public would be likely to come to understand this
process very quickly.

626. The extent of the criticism levelled at the Parliament on this point is
considerable. We consider that there is a danger of the partnership
ethos in devolved politics discussed earlier in this report being
undermined if this situation is not addressed. The opening up of such
discussions to the press and the public could be a welcome opportunity
to develop the Parliament’s fresh political approach in a way which
differentiates clearly procedure here from more traditional practices.
’Openness’ is the prerequisite of participative government.

627. If meetings were to take place in public, some pertinent, informal
discussion might take place ’off meeting’ outside the formal
proceedings of the Parliament. While there is little that can be done to
prevent such private conversations, and the fact that they might take
place is not precisely to the point here. The issue for us is whether the
entire, formal Parliamentary process of agreeing the text of a committee
report should normally be conducted in public. However, it would be
undesirable to provoke committees to hold private, informal meetings
by an unbalanced application of the openness principle.



628. We have considered the strongly-argued evidence of the Conveners’
Group that draft reports should continue to be considered in private
session. We accept that Parliamentary opinion may not be ready to
support all such meetings taking place in public, and we suggest that
progress might be made voluntarily, and not by standing orders, at this
stage. However, we are concerned that decisions about finalising
reports in private have come to be taken automatically, and we
consider, at the very least, that committees should take these decisions
on a case-by-case basis, deciding to take some reports in public and
some in private. We recommend that each committee should take every
decision about finalising reports in privacy on the merits of the case;
should guard against holding every discussion in private; and should
be prepared to finalise reports in private only where there are powerful
reasons advanced for so doing. {Recommendation 64}

629. We recommend that committee draft reports on non-legislative
matters should be decided by committees in public, wherever possible,
and that, over time, this should become the normal practice of the
Parliament. {Recommendation 65}

630. Rule 12.9 of the Standing Orders presently states that committees’
annual reports should indicate the number of times that each committee
has met in private. To aid transparency, we recommend that Rule 12.9
should be amended to ensure that all committees place on record in
their annual reports the reasons for each instance when it decides to
meet privately, or to take a particular agenda item in private.
{Recommendation 66}

631. Many of the arguments in favour of discussing draft reports in public apply
to the issues of forward work programmes and lines of questioning which
committees will use with witnesses.

632. Committees are partners in governance with civic society and the Scottish
public, and, it seems reasonable to allow partners to be aware of committees’
priorities as expressed in a discussion of their work programmes. Unless the
intentions of committees are laid out in this way it seems difficult to see how a
genuine partnership is able to take root.

633. Committees already undertake work as a result of external factors,
such as suggestions from third parties, and it seems to be a relatively
small step for them to be open with these third parties about the
pressures on them and the reasons for their decisions. Committees do
not have infinite amounts of time available, and they have to be strict in
prioritising their work, to achieve the maximum effect from their efforts.
We consider that opening up the rationale for committee choices could
be helpful in allowing those competing for committee attention both to
understand the pressures on committee time, and the reasons why
committees make the choices they do. We therefore recommend that



the committees should publish (and update) their draft forward work
programmes on a regular basis, and should normally discuss these in
public. {Recommendation 67}

634. It may appear threatening to many potential committee witnesses for
committees to discuss their lines of questioning in private. It is a
practice that may not appear to sit particularly well with the partnership
approach by which the Parliament engages with civic society and the
Scottish public. It is hard to see how meeting in private to discuss lines
of questioning could be compatible with some of the ideas we have
considered for less formal ways in which to gather evidence.

635. There is probably little for witnesses to be concerned about in the
overwhelming majority of instances. Witnesses should in any case have been
made aware in advance of the committee’s area of interest, and what they will
be questioned on. Committee discussions on lines of questioning often
amount to little more than arriving at a sensible division round the table of
more or less obvious points to raise with a witness. In such circumstances, it
scarcely seems worth excluding third parties from such discussions, whether
or not so excluding them does cause some witnesses some unease.

636. It is the case, however, that a small number of witness sessions of
exceptional difficulty or sensitivity will occur, where committees will
almost certainly wish to meet in private to discuss lines of questioning
without the presence of third parties. We consider that it is justifiable for
committees to meet in private where they judge it necessary, in the
circumstances, to deal with any witnesses who are likely to be evasive,
combative or in other respects difficult to deal with.

637. We recommend therefore that committees should ordinarily discuss
their lines of questioning in public, but that they will be justified in
meeting in private where they consider public discussion might
undermine the effectiveness of the subsequent evidence session.
{Recommendation 68}

638. We are aware that the officials of the Official Report (OR) need not be
present when committees discuss so-called ’housekeeping’ matters such as
lines of questioning, meeting dates and formal work. Such matters are
capable of being held in public in the OR’s absence with the clerk taking a
note.

639. However, we do recommend that substantive decisions about
forward work programmes should be recorded on the OR, as it is
important that third parties are aware of committees’ reasons for such
decisions. {Recommendation 69}

Draft Committee reports on Bills at Stage 1



640. While most of the evidence we received on committee reports has argued
that all reports should be discussed and finalised in public, we did receive
evidence from Tommy Sheridan MSP in which he made a specific criticism of
decisions by committees to hold discussions in private of their draft reports on
Bills at Stage 1.

641. The attachment to Mr Sheridan’s letter of 18 June 2002 was entitled
"Scotland’s Private Parliament". We do not believe that this is justified,
as it is the case that this Parliament is already amongst the most open
in Europe, particularly in respect of its legislative processes.

642. In his letter of 4 September 2002 to Mr Sheridan, the Presiding Officer
ruled that the Standing Orders permit committees to meet in private at
present to discuss their draft Stage 1 reports. This conclusion rests on the
view that while ’proposals for legislation’ must be considered by committees in
public, the consideration of the wording of draft Stage 1 reports is a separate
matter. Consequently, committees may choose to meet in private to consider
this matter.

643. We do not dispute the Presiding Officer’s interpretation of the
Standing Orders, and we agree that private committee consideration of
draft reports on Bills at Stage 1 has been in order. We do consider,
however, that the relevant Rules in the Standing Orders require to be
scrutinised closely for internal consistency, and also tested against the
CSG principles.

644. Rules 15.1 and 12.3.4 state that committees should hold their meetings in
public, subject to Rule 12.3.5. Rule 12.3.5 enables committees to meet in
private except when discussing matters identified in Rule 6.2.2(b) or (d).
(There is one exception, that a committee may take evidence on these
matters in private.)

645. Rules 6.2.2(c) and (d) cover European Communities legislation,
international conventions and agreements, and law reform, and do not
concern the exact point at issue. Rule 6.2.2(b) is relevant however and states
that committees may: "(b) consider any proposals for legislation which relate
to or affect any competent matter, including proposals for primary or
secondary legislation, whether before the Scottish Parliament or the United
Kingdom Parliament."

646. Consideration of these matters is required to be in public. The issue is
whether the consideration of and agreement by a committee of its Stage 1
report is included in the phrase in Rule 6.2.2(b) "proposals for legislation".

647. It is fundamental to the procedures of the Parliament, and to sharing
power with individuals and organisations outside the Parliament, that
consideration of legislation is in public. The importance of this is seen by the



existence of Rule 6.2.2 which specifies the public consideration of legislative
"proposals".

648. It is reasonable to interpret "proposals for legislation" as all aspects of the
legislative process because no exceptions to such proposals are noted in the
relevant rules. The Stage 1 procedure is defined in Rule 9 as the
consideration by a committee of "the general principles of the Bill and
preparing its report" (Rule 9.6.3). This consideration and report are therefore
intrinsic parts of the legislative process.

649. It follows that the treatment of the Stage 1 consideration, and the report
arising from that, must be consistent with the approach to legislative matters
generally adopted by the Standing Orders which is to consider such matters
in public.

650. The cases of committee draft reports arising from non-legislative matters
dealt with earlier; and those arising from legislative matters are distinct. In the
former committees have discretion to move to private consideration. In the
latter it appears to us that they do not, for the reasons set out above.

651. We recommend therefore that Rule 6.2.2 is amended to clarify the
requirement that the draft reports of committees on the general
principles of Bills (Stage 1 debates) shall be considered and agreed in
public. {Recommendation 70}

Executive majorities on committees

652. Evidence was submitted to us to suggest that, in the interests of sharing
power, the Executive parties should give up their claim to an automatic
majority on all committees.

653. An argument was advanced that it is illogical to have an Executive
majority on committees whose purpose is to keep check on the Executive and
to hold it to account; that any decision by a committee can be overturned in
the Chamber, where the Executive has a majority, which it could legitimately
use to reverse any committee decision which it felt was unjustifiable; that the
existence of an Executive majority on key Parliamentary bodies perpetuates
the politics of governmental dominance which the Scottish Parliament was
designed to move beyond; and finally that some committees - such as Public
Petitions, Procedures, Standards, Equal Opportunities and Audit - could be
seen to be intrinsically non-partisan, and therefore particular candidates for
opting out of the practice of reflecting electoral dominance proportionately in
the Parliamentary structure.

654. We agree that the role of these committees is non-political, but we do
not believe that there is any evidence to show that the present
arrangements for appointing the conveners and members of these
committees has undermined their work. Instead, conveners and
members have operated in a generally consensual and non-party way.



We therefore concluded that there is no benefit to be gained from
creating artificial majorities on any committee by departing from the
current system of allocating committee places to reflect the balance of
the parties in the Parliament, which in turn reflects the wishes of the
electorate in the Parliamentary election.

655. Any such development would break the mould of proportionality
determined by the Party balance. In what seems a conscious reflection
of arrangements at Westminster, the Scotland Act 1998 requires the
Standing Orders of the Scottish Parliament to, "... include provision for
ensuring that, in appointing members to committees and sub-
committees, regard is had to the balance of political parties in the
parliament." It may not therefore be a simple matter to take this forward,
even if the Parliament were minded to do so.

656. On the other hand, it is nowhere made clear what weight is to be put on
having "regard" to the balance of parties in the Parliament. We note, for
example, that the allocation of committee convenerships in the current
Parliament has favoured the Labour Party significantly, as it holds 9 out of 17
posts, with just under 43% of the seats in the Parliament. There is therefore a
precedent for allocating places on less than a precise pro rata share of the
seats in the Parliament.

657. Having considered the matter carefully, we concluded that this
precedent should not be followed. We believe that the rules on party
balance are appropriate, and we do not recommend any changes to
create majorities of non-Executive parties on any committees. We note
that party convenerships and deputy convenerships were allocated in
this Parliament using the d’Hondt system. We recommend that,
whatever system is used, the principle of party balance should be
applied consistently across all committees and convenerships.
{Recommendation 71}

Committee meetings outside Edinburgh

658. The Committee heard evidence that committees were not living up to the
aspiration that meetings should be outwith Edinburgh, "... particularly when
the subject matter might affect people staying in a particular area of
Scotland."

659. "Scottish Parliament Statistics 2001" records that during the year 12 May
2000 to 11 May 2001 committees met 12 times outside the Parliament out of
a total of 428 committee meetings. These statistics do not record informal
meetings which committees, members of committees or committee
rapporteurs held in other locations, and they are therefore not a totally reliable
indicator of committee activity away from Edinburgh.



660. The rationale for committees to meet - indeed for some to have their base
- outside Edinburgh was made for clear reasons: to ease access for people
outside the capital, and to lend credence to the Parliament being, "... for the
whole of Scotland - not just for Edinburgh."

661. One witness wrote to say that many people across Scotland feel little or
no sense of being empowered by the Parliament and that this was partly at
least because it was too geographically focussed in the Central Belt. While
this is an impressionistic point, perception is important. It is clearly vital that
the people of Scotland as a whole feel a sense of ownership in their
Parliament.

662. There have been some highly successful formal meetings of committees
outside Edinburgh. There have also been useful business excursions by
MSPs, or groups of MSPs, or committee reporters to locations outside
Edinburgh. These have been in pursuit of committee objectives but have also
served to raise the profile of the Parliament at local level without demanding
the resources of official reporting and security which formal meetings entail.

663. There exists a civic participation fund to resource committees’ exchanges
with civic society and the public, and the committees are using these
resources. The committees’ profile outside the Parliament is not negligible
therefore.

664. We recognise that tensions arise from the need for MSPs to be in
Edinburgh to conduct Parliamentary business which can only be conducted in
the capital, and the desire of politicians to undertake the maximum amount of
constituency work. Politicians will be sensitive to any press criticism of the
cost of travel and overnight accommodation, but the positive impression of
politicians taking the trouble, where appropriate, to move the committees out
into the country, is probably difficult to overestimate.

665. Decisions to hold committee meetings away from Edinburgh should
not be taken on tokenistic grounds. Agendas for such committee
meetings should generally be relevant to people in the meeting location.
We therefore do not consider that there is a strong case for any
committee to be based permanently away from Edinburgh.

666. Decisions about whether or not to meet away from Edinburgh are probably
best made on a case-by-case basis balancing the advantages to local people
and to committee members, resources, and the effective despatch of
committee business. MORI found that only 19% of MSPs consider that
committees spend enough time meeting and taking evidence outside
Edinburgh, so there is evidently a desire here to make more progress.

667. We recommend that committees should continue to take every
appropriate opportunity to meet outside Edinburgh. MSPs are obviously
the primary ambassadors of the Parliament and a powerful resource in



consolidating the significance of committees and the Parliament
amongst the people. Formal committee meetings can often be combined
with other local events, including civic participation events, which will
be of benefit and interest to people outside Edinburgh.
{Recommendation 72}

Changes of committee membership

668. The importance placed by the CSG on the function of committees in the
Parliament presupposes a stable membership. Members require time to
become knowledgeable in the remit of their committees and confident in
developing judgements on the issues arising. If they are not given time to
develop their expertise, their ability to scrutinise the Executive effectively will
be diminished, and the principle of power-sharing will be frustrated.

669. The inquiry heard a substantial number of concerns that the stability of
committees had been undermined because of "frontbench" reshuffles; and
also that smaller committees worked less effectively than the larger ones set
up at the inception of the Parliament.

670. The Parliament initially agreed to the committees as set out in motion
S1M-37 on 8 June 1999. Membership was agreed on 17th June 1999 in
motion S1M-53.

671. Between 17th June 1999 and 9 May 2002, there have been 13 motions
proposing some changes in committee membership, and one (S1M-1462 -
committee restructuring) reducing slightly the maximum size of certain
committees, and creating the Justice 1 and Justice 2 committees.

672. Most of these motions have involved modest numbers of changes. The
largest (S1M-1483) agreed on 20 December 2000 involved over 40 moves
but arose by virtue of the Parliament having agreed to committee
restructuring on 14 December 2000.

673. The impression that, as a result of frontbench reshuffles, the quality of
committee work might suffer is certainly one that should be avoided. It has the
effect of making a key element of the Parliament seem to lie at the mercy of
internal political party moves.

674. At the same time we received little objective evidence that the quality
or quantity of committee work has reduced as a result of these changes,
and committee restructuring in particular. The effect of such
movements on each committee will probably vary depending upon the
extent of the changes, and the individual MSPs concerned. (Arguably a
smaller committee may be more effective than a large one because it is
more straightforward to administer a smaller than a larger body.)

675. While we were unconvinced by criticisms of the reduction in
committee size, we did discuss the inconsistencies which had emerged



in committee memberships, which range from 7 to 11, and the absence
of any clear indication of which committees should be larger. It was
impossible to say that smaller committees were more focussed on
specific tasks, while larger committees were intended to involve more
people in a variety of tasks. Had that been the case, there would surely
have been larger memberships on the Social Justice and Local
Government committees. Decisions on the size of individual committees
appeared to have been made on the basis of negotiations among the
parties, or with conveners. We concluded that there was a case for the
Bureau to go back to first principles for the next Parliament, to consult
on the optimum size of committees, and to set out clear criteria for
establishing some committees with larger memberships.
{Recommendation 73}

676. Some occasional changes to the committees in the 4-year life of a
Parliament will be inevitable to cope with events like resignation and death.

677. We also insist that committee changes must be made to
accommodate Ministerial reshuffles, as well as reshuffles of the front-
bench teams of the non-Executive parties. Such changes run counter to
the legitimate objective of minimising changes in committee
membership (to allow MSPs to build up subject expertise and to
maintain overall committee stability), but we see them as an inescapable
fact of parliamentary life.

678. We considered whether the Parliament should adopt a convention that
each MSP should move on to or off a committee no more than, for example,
once after the committee membership is agreed by the Parliament at the
beginning of a new Parliamentary session. We concluded, however, that such
a convention would be inappropriate, as it would be unenforceable.

679. We discussed the role of committee members who might appear to have a
conflict of interest in a political sense, and identified ministerial aides and
parties’ lead spokesmen in this category. We recommend that aides to
Ministers ought not to be members of committees to which "their" Ministers
are routinely answerable. {Recommendation 74}

680. We were unable to come to a similar conclusion about party spokesmen.
We were advised that the SNP often appointed different people as committee
and party spokesmen; but we also heard that allocating different people to
every role was much harder for the smaller political parties. We concluded
that all committee members were party spokesmen of one kind or another,
and that every MSPs’ contribution to committee work was likely to be
devalued if other members felt that their "party" roles were in conflict with
their "committee" roles. We have commented elsewhere that MSPs have
become used to juggling several Parliamentary roles in their day-to-day lives.
We consider that it is important that MSPs who necessarily have more than
one role on committees should continue to keep these roles separate, in



order to preserve the integrity of the contributions they make in different
capacities.

681. Conveners are of particular importance to committees’ effective
functioning, and therefore to the sharing of power between the Executive and
Parliament. These are senior and influential posts in the Parliament, and they
carry considerable status, and demand high qualities of leadership to perform
successfully. It is probably most undesirable that there should be changes to
these posts within the Parliamentary session, except for unavoidable reasons.

682. It was suggested to us that, once appointed, conveners should by
established Parliamentary convention deny themselves political preferment.
Ministerial office would therefore be denied to any convener for the session of
the Parliament in which they held that post. We think that this is an overly
prescriptive idea, which might actually damage committee business if
Members were reluctant to accept convenerships because of future hopes of
Ministerial office.

683. We consider that a measure of stability in such posts is essential, and
suggest as good practice, for example, that, once appointed, conveners
should retain their posts for a period of at least 2 years.

684. At present the published arrangements for committee membership (Rule
6.3) and for conveners of committees (Rule 2.1) are extremely general. We
consider that, in the interests of transparency, it would be most
desirable were there to be more information about the considerations
which guide the Bureau in arriving at the proposals for motions on
these matters. We recommend that such information is brought into the
public domain and made accessible. {Recommendation 75).

Other operational committee matters

685. Many of those with direct experience of committees, and who wrote to the
inquiry, expressed great praise for the way the evidence sessions in which
they had been involved had been managed. For many committee witnesses
the experience was evidently enjoyable and significant, and gave them a
sense that they were contributing effectively to the development of policy -
power-sharing. This probably applies to the overwhelming majority of
committee evidence sessions.

686. Evidence was received on a number of detailed operational matters. The
points instanced are very likely to be exceptions to normal committee
practice. We draw these points to the attention of committees and conveners,
in order to inform future best practice.

687. Care should be taken to give witnesses as much notice as possible of oral
sessions. Consideration could be given by the Conveners’ Group to agreeing
and publishing minimum times as guidance for such invitations.



688. Some witnesses were evidently confused over what they thought they
were going to be questioned about by committees and the lines of
questioning on the day. It is obviously important for committee witnesses to
be clear about the nature of the evidence they will be asked to provide.

689. Witnesses were sometimes upset when MSPs were not in attendance.
Minimum standards of courtesy would seem to dictate that MSPs who are
unavoidably absent from a committee meeting offer an explanation to the
committee convener who is then able to pass this on at the meeting on the
record. We think that it is desirable that witnesses are clear as to why
committee members are not present to hear their evidence.

690. There were concerns expressed that the committees’ consultation base
should be broad and not confined to ’usual suspects’; that there should be an
equivalence in evidence heard from ’users’ and ’deliverers’; and that
witnesses should be chosen so that committees were provided with a
balanced view of the issue under consideration.

691. Witnesses were evidently concerned about how their own evidence
filtered to the overall picture of a committee inquiry. Witnesses clearly
perceive that being selected to present oral evidence gives them a greater
ability to influence the outcome of committees’ deliberations. It would be
appropriate during an inquiry for committees to consider making transparent
the rationale for their selection of witnesses.

692. Some respondents suggested that Committee advisers were chosen from
too narrow, and too academic a field, that committees should select "real
people" as advisers and that the selection criteria for advisers should be
made available publicly.

693. There was considerable comment on this issue, reflecting a broader
concern (detectable also in the earlier comment about witness selection, and
a separate point about expert panels below) about the sources which
committees were using to inform themselves about subjects under
consideration. We understand what is meant by this criticism, that the
Parliament may not be making sufficient effort to hear the voices of a wider
Scottish public beyond the well-organised and well-connected civic Scotland,
but we see no reason why efforts to engage with a wider public should
preclude the engagement of academics as advisers, as they do generally
have the breadth of knowledge and understanding of issues which the
committees require.

694. We consider that academic expertise is often useful to committees,
but that it is clearly not their only potential source of advice and
expertise. We recommend that Commmittees should seek breadth and
variety of expertise when engaging advisers and we recommend that
guidelines on the selection of advisers should be published.
{Recommendation 76}



695. In this context we were led to think about the extent to which the
"mechanisms to facilitate participation in the work of parliamentary
committees" set out in the CSG Report had been applied in the work of
committees. The ’reporter’ system is now well established and most
committees use advisers as appropriate. Expert or citizens panels, by
contrast, have not materialised, so far as we are aware.

696. We received evidence, noted in the Accountability Section, that each
subject committee should work closely with a forum drawn from the general
public with appropriate interest and experience, thereby increasing the civic
society/Parliament interface, and developing policy awareness and
presentation in ways which were consistent with the UK Government’s
modernisation objectives. Stimulating such participation could help the
Parliament to reach out to youth, senior citizens, ethnic minorities, and others,
especially those who have yet to engage in our political culture, and could
complement assistance committees are currently receiving from experts. It
would clearly provide those who were involved in such forums a real
opportunity to influence committees’ agendas, to share power.

697. We recommend that the Conveners’ group and individual committees
should consider establishing ‘citizens forums’ or ‘expert panels’ as
appropriate, and on a case-by-case basis. {Recommendation 77}

698. Witnesses must often make considerable efforts to attend committees far
from their homes. The Scottish Parliament is of course generally much more
accessible to citizens in Scotland than Westminster. Care however needs to
be taken to consider the particular travelling arrangements and personal
circumstances of witnesses to ensure that any inconvenience is minimised.

699. Several witnesses wished to emphasise the importance of committees co-
ordinating their work where inquiries overlap, or where cross cutting issues
arise. There is now considerable good practice in handling overlapping
inquiries, and we believe that committees have become skilled in avoiding the
duplicate evidence sessions which occurred in the first year or so.

700. Where committees are able to publicise clearly the timescales for
committee inquiries this will enable interested parties who have been invited
to give evidence, or who wish to submit evidence, to plan their contributions
with minimum inconvenience. This can be extremely difficult. Where an
inquiry timescale is likely to vary then committees should consider how best
to alert interested parties to this.

701. Committees are aware of the desire of individuals and organisations to
give evidence, and are as receptive to ‘bids’ as time constraints permit.
Clerks and conveners should be clear about committees’ reasons for
selecting which witnesses and consultees are invited to give oral evidence,
and should be ready to explain their reasons to those not selected.



702. Within reasonable rules of procedure, committees will wish to do
their best to promote participative approaches to taking evidence. This
could involve inviting witnesses with overlapping interests in the
subject of a committee inquiry as a group, where appropriate. The
current rules and guidelines might be examined to ensure these
embody as imaginative an approach as possible to the gathering of
evidence in formal committee session, and to initiate improvements
where these seem called for.

703. We suggest that Committees should be sensitive to the nature of
formal committee sessions, and, in particular to the possibility that
more formal question and answer sessions, held in committee
chambers or local authority head offices, might intimidate many of the
individuals and organisations which MSPs wish to contact. If such
groups are deterred from participation by over-formality, they are
denied the opportunity to influence committee decisions, to share
power. We recommend therefore that committees should be as flexible
as possible in identifying less formal mechanisms, and venues, for
exchanges with the public, and we commend several examples we
heard of good practice in these respects. {Recommendation 78}

704. One of the distinguishing marks of this Parliament is the way its
procedures promote participative work with the general public and ’civic
society’. It might be helpful for committees to have a database of the extent of
their involvement with civic society, and in particular the ways in which they
have sought actively in their day-to-day activity to reach out and involve the
public, particularly those not previously involved, in their work.

705. The representative of the Scottish Council of Voluntary Organisations
suggested that committees should consider publishing an annual accessibility
report detailing what they have done to involve civic society.

706. We consider an accessibility report to be a useful idea, and
recommend that, from next year, committees should include a specific
paragraph on civic participation in their Annual Reports.
{Recommendation 79}

707. We received some evidence that the way committees arrived at their
decisions was sometimes opaque: "Reporting on the evidence taken at
committee stage is felt to be good, but decisions made by committees on the
basis of that advice are not always adequately reported or explained."

708. We consider that Committee reports have consistently been of a high
standard, and that the lines of reasoning in them have normally been
transparent. The importance of clear language is a point already commended
earlier in the report.



709. Finally, as noted earlier, the Standing Orders (Rule 12.9) oblige each
committee of the Parliament to produce an annual report of its activities. The
issues that Rule 12.9 requires committees to cover are limited to the number
of meetings ("detail of its meetings") and the number of times it has met in
private. In practice committee reports are normally only a few hundred words
in length.

At several points possible changes to Rule 12.9 to enable committees to report
more fully on their activities are noted.

710. We invite the Conveners’ Group to consider whether the present
brief reports convey adequately the considerable work which
committees undertake annually and whether committees should be
encouraged to use these reports more expansively for reflection and
forward looking, in addition to summarising the past year.
{Recommendation 80}

Parliamentary Bureau

711. Some of the evidence we heard reflected a degree of unhappiness over
the working of the Parliamentary Bureau and criticism of the programming of
business.

712. The Bureau originated in the proposal in the CSG Report for a "Business
Committee" to be formed. The present Bureau arrangement broadly follows
the model set out by the CSG.

713. It is not clear when the name "Business Committee" was dropped in
favour of Parliamentary Bureau, a name influenced by the European
Parliament body of the same name. One practical effect of this is that none of
the procedural rules set out for committees in the Standing Orders and other
guidance apply to the Bureau. As the Bureau is not intended to function
procedurally like a committee of the Parliament (another reason for the
distinct name) it is logical not to name it as such.

714. The main functions of the Bureau are set out in Rule 5.1 of the Standing
Orders:

•  to propose the Parliament’s business programme

•  to propose alterations to the daily business list

•  to propose the establishment, remit, membership and duration of any
committee or sub-committee

•  to determine any question regarding the competence of committees to deal
with any matter

715. The membership of the Bureau is determined by Rule 5.2 of the Standing
Orders. It consists of the Presiding Officer, a single representative of each



political party "represented by 5 or more members of the Parliament", at the
nomination of the "leader within the Parliament of that party". Parties with less
than 5 representatives in the Parliament may join with other such parties for
the purpose of Bureau membership to agree a group representative.

716. The key procedural characteristics of the Bureau are: that it invariably
meets in private; that the Presiding Officer chairs the meetings; the Presiding
Officer has a casting vote only; that the Deputy Presiding Officers may attend
and speak but may not vote, as may MSPs by invitation of the Bureau; where
a vote is required, each Bureau member disposes of 1 vote for each member
of the party (the ’block vote’ system). Senior Parliamentary officials attend
Bureau meetings as required.

717. The Bureau clerk produces a ’Note of Decisions’ and this is published
periodically as Section J of the Scottish Parliament Business Bulletin. In June
2002 the ’Note’ appeared 4 times. The ’Note’ is invariably brief. It itemises the
decisions reached and does not reflect any discussion.

718. The range of Bureau business reflects the main functions as set out in the
Standing Orders. For example, on 25 June (Note published as section J,
Business Bulletin 108/2002) the Bureau agreed a Future Business
programme to propose to the Parliament by motion; referred 2 Bills to a
number of committees for consideration; it timetabled 2 Bills; determined the
number of non-Executive and Committee half-days for the current
parliamentary year; approved requests from 2 committees to appoint
advisers; and a joint meeting of the two Justice Committees to take evidence
from the Minister of Justice was approved.

719. The Note published on 19 June (Business Bulletin 101/2002) shows the
Bureau dealing with one committee’s request to send delegations abroad, and
another’s to be allowed to meet in Inverness. The Note published on 10 June
(Business Bulletin 94/2002) records the Bureau’s agreement for the Transport
and Environment Committee to send representatives to a conference in
Norway.

720. It can be seen therefore that the Bureau takes key decisions across the
range of the Parliament’s business activities, and that how it conducts its
business has a critical effect on how well the Executive parties in particular
share power.

Concerns expressed about the Bureau

721. The following key criticisms were made against the Bureau: that it
always meets in private; that its key membership is too narrowly
confined; that its voting structure simply reflects the Executive
Parliamentary majority - even if votes are rare.

722. We also heard criticisms that the ’Note of Decisions’ was too brief;
that the Bureau did not consult committee conveners sufficiently



(although other evidence contradicted this) in respect of the timings of
legislative stages; that no agenda was issued, and that MSPs and others
generally therefore did not know what was to be discussed, and would
not know until the ’Note’ was produced some days after the meeting;
that the Presiding Officer’s casting vote was effectively a dead letter;
and that the name "Parliamentary Bureau" was inappropriate. These are
essentially criticisms that the Bureau needs to do more to share power
in practice.

723. Some evidence about the Bureau was more positive. The Presiding
Officer argued that the Bureau is a good deal more transparent than the
House of Commons mechanism, termed the "usual channels", although he
was receptive to the suggestion that an agenda should be published in
advance. Tom McCabe MSP, then Minister for Parliament, suggested that the
Bureau worked well in all essential respects.

724. Given the consistency of the above criticisms, it should be noted that we
received no significant evidence that the Bureau had failed to allocate
sufficient time for the business of non-Executive parties, or time for non-
Executive Bills (although we are aware that pressure on committee and
plenary time may mount in the future if the volume of non-Executive bills
increases). We deal elsewhere in this report with proposed changes to
Ministerial statements and announcements, but we note that there was no
general criticism that the Executive failed to find time to submit to questioning
on important policy areas. Evidence was given that the Executive had agreed
to representations from opposition business managers to allocate more time
for debates where there was evidence that time would be needed. We were
also advised that votes at the Bureau were rare, and that most business was
resolved consensually.

725. It should be noted that the arrangements for the Bureau are not laid down
in any statute, but in our Standing Orders, and that the Parliament is free to
make what arrangements it considers appropriate.

726. On the issue of the Bureau meeting invariably in private, we noted that the
business of the Bureau was a subject of wide interest. It was not surprising
therefore that Bureau privacy should feature prominently in evidence to us.
Kenny Farquharson, a member of the Scottish Parliamentary Journalists
Association, put this point when he said: "The Bureau does not just perform a
managerial function for the Parliament. The decisions that are taken in the
bureau are key to people’s faith in what the Parliament is doing."

727. The key arguments for varying the present arrangements for the Bureau
meeting in private are essentially the same as those rehearsed for
recommending that committees of the Parliament should consider taking
more key business in public.



728. Reservations have been expressed to us about requiring the Bureau to
meet in public. It was argued, for example, if formal sessions had to be held in
public, that it would be more likely that key decisions would be taken
informally off-meeting; and that open Bureau meetings would inhibit Bureau
members in discussion. Such a change could undermine the potential for
compromise on difficult areas, leading to an element of ’grand-standing’, and
unnecessarily prolonging meetings.

729. On the other hand, it appeared to us that most Bureau decisions were
non-controversial management decisions. The Bureau routinely agrees and
presents to the Parliament for its approval weekly business motions and
motions designating lead committees, setting out timetables for committee
stages of Bills, and approving Scottish Statutory Instruments. These motions
are rarely opposed. Most of the business appears therefore to be non-
contentious, and, while it might be of very little general interest, we see no
substantial reason why the Standing Orders require such business to be
taken in private.

730. We accept that some Bureau discussion might be sensitive, that it
might be commercially or personally confidential, and that legitimate
reasons might exist for taking such discussion in private. However, for
the reasons given above, we do not consider it justifiable that the
Bureau should meet invariably in private, and we recommend that
Standing Order 5.2.2 should be amended to give the Bureau itself the
right to determine whether and when it should meet in private.
{Recommendation 81}

731. We recommend further that the Bureau should consider, and report
to the Parliament, how it could make its operation more transparent,
including publishing agendas and more detailed records of decisions
taken, opening up meetings to MSPs and meeting in part in public, in
certain circumstances. {Recommendation 82}

Option A:

732. Persuasive evidence about the need to ensure that backbenchers’ voices
were heard was received from the SPCB:

"We must ensure that we do not repeat the experience at Westminster and
that backbenchers feel that they have a positive role to play. We must
always keep in mind the needs of backbenchers... we must protect the
rights of backbenchers to participate and to feel that they are making a
worthwhile contribution."

733. In the course of our discussions, some members articulated a degree of
dissatisfaction concerning the status of backbench MSPs in the Parliament,
most notably the allocation of time for speeches in plenary debates. One view



was that backbenchers were adequately represented through their parties’
business managers, but there was a contrary view that there should be a
formal mechanism for representing backbenchers directly on the Bureau. We
found it impossible to agree in principle or in practice how backbenchers
could be defined or represented effectively.

734. We do not dismiss the concerns which were expressed, however,
and we recommend that the Bureau should respond to backbench
concerns by opening a new means of dialogue. We recommend that the
Bureau should hold such meetings as may prove to be useful with such
backbenchers as wish to meet it, both as early as possible in the new
Parliament, and as regularly thereafter as there appears to be relevant
matters to discuss. {Recommendation 83}

735. We do not at this stage recommend the formation of a backbenchers’
group. Our view is that, if such a body were needed and wanted, it would
have emerged by now. However, we consider that, if there are genuine
backbench concerns which are not properly heeded by the Bureau, either
under the present arrangements or through the mechanism suggested
immediately above, pressure to form such a group may well emerge in future.
In such circumstances, we would expect a future Procedures Committee to
consider carefully whether and how such a body might be formulated.

Option B:

736. The present membership of the Bureau is tightly drawn. The Parliament is
the national political forum and its business should be of national interest and
concern. We consider that the Bureau, as manager of Parliamentary business
proposals, needs to be as fully aware as possible of the issues which people
wish to see discussed in the Parliament, and we propose a number of
changes to make Bureau membership more representative and operation
more flexible.

737. We are aware of persistent criticism that business management has had
insufficient regard at times to the interests of backbench MSPs. We have
carried out no systematic work in this area, but we do suggest that the views
of backbenchers should be given a stronger and focussed voice in the
planning and management of Parliamentary business.

738. Persuasive evidence about the need to ensure that backbenchers’ voices
were heard was received from the SPCB:

"We must ensure that we do not repeat the experience at
Westminster and that backbenchers feel that they have a positive
role to play. We must always keep in mind the needs of
backbenchers... we must protect the rights of backbenchers to
participate and to feel that they are making a worthwhile
contribution."



739. We recommend that there should be backbench representation on
the Bureau, to ensure that due weight is given to the views of
backbench MSPs in discussion of business programming and
management; and that backbenchers should be enabled to elect a
Bureau representative annually. We return to the issue of voting rights
on the Bureau later in this report. If the Parliament agrees to this
proposal in principle, we will bring forward detailed implementation
proposals in due course. {Recommendation 84}

740. A separate issue is uncertainty about what Parliamentary business will be
developed over a reasonable period ahead. At present Parliamentary
business in known with detailed certainty only one week ahead, and in outline
one week beyond that, by means of the business motion as set out in the
Business Bulletin. This has drawn criticism. It seems desirable that some
means be found to develop the Parliamentary timetable over a more
extended period in order to facilitate participation in Parliament’s work,
particularly by those outside the Parliament.

741. We recommend therefore that a Parliamentary outline business
programme is drawn up, and noted by the Parliament as an early item of
business after the summer recess. It should indicate provisional time
allocations for Executive, non-Executive Party, Committee, and all other
identifiable Parliamentary business in the chamber. The indicative
programme should be regularly revised by the Bureau as the
programme is developed in detail, with a major input from the
Conveners’ Group on behalf of committees. {Recommendation 85}

742. We recognise that items in the programme would have to be added,
removed, or adjusted as time proceeded, as priorities changed. For
example, there will obviously be an element of unpredictability in
allocating time for some Ministerial statements, and the completion of
committee stages of Bills cannot be predicted absolutely. The object
would be to bring a degree of certainty to the programming of
Parliamentary business over much longer periods than is currently
publicly available; to provide certainty for the Executive about time for
its own programme; to ensure that the Executive programme is
considered fully in the context of the priorities of the non-Executive
parties, committees and backbenchers; and to provide as high a degree
of transparency about Parliamentary business as possible.

743. This work is likely to involve a great deal of effort by Parliamentary
staff and the main contributors to the programme. It would require to be
carefully planned and some extra resources may be required. We
recommend that a detailed implementation plan for consideration is
drawn up in due course by the Bureau, including any proposals for
changes to the Standing Orders (Rule 5), to implement the proposals for
a programme set out above by the start of, say, the Parliamentary year
2004 - 2005. {Recommendation 86}



744. The rationale for the Bureau’s "block voting" arrangements is rooted in the
principle of party balance in the Parliament. The practical justification for the
"block vote" applying in the Bureau seems to be to allow the majority to
achieve its business.

745. In the circumstances envisaged above, where a flexible medium term
business plan existed and had been agreed by the Parliament, it would
be possible to move away from the block voting procedure in the
Bureau to a one member, one vote arrangement. The membership of the
Bureau would have to be increased to reflect the balance of parties in
the Parliament. We emphasise that, in these circumstances, there would
be no question of the Executive party or parties being unable to achieve
their business over the period of the plan, because that business,
together with provisional timetabling priorities, would have been agreed
by the Parliament.

746. We recommend therefore that the Parliament agrees in principle to
move away from the Bureau’s present voting arrangements, in the light
of the future improvements to business planning proposed in
paragraphs x-y above, and that the Bureau should consider
consequential changes to Standing Orders and present them to this
Committee for consideration, with a view to implementation at the start
of the 2004-05 Parliamentary year. {Recommendation 87}

747. The Bureau does not at present produce a publicly available agenda
before its meetings. On the basis that all MSPs, civic society and the
Scottish people are legitimate stakeholders in the business of the
Parliament, they should be given the opportunity to know what business
is to be discussed. An agenda would fulfil this basic requirement, and in
his evidence, the Presiding Officer was receptive to the proposal to
publish an agenda.

748. We recommend that a Bureau agenda is published in the Business
Bulletin two working days prior to the meeting, with any late items
posted on the Parliament’s web site. {Recommendation 88}

749. The Presiding Officer has taken the view that his casting vote (Rule 5.3.1)
is virtually redundant in present circumstances. If our recommendations
dispensing with the "block vote" (paragraphs x-y above) are
implemented, the Presiding Officer’s casting vote could be essential.
However improbable, it is possible that the balance of parties in a future
Parliament could produce a tied vote under the block vote mechanism,
and we therefore recommend that provision for the Presiding Officer’s
casting vote should be retained in the Standing Orders.
{Recommendation 89}

750. It is desirable that the name of the body responsible for organising
key Parliamentary business should be as simple and clear as possible,



to enable those with no expert knowledge of the Parliament to
understand immediately what its function is. It may be doubted if the
title ’Parliamentary Bureau’ passes this test.

751. The term ’Business Committee,’ as envisaged by the CSG, is clear.
However, the role and composition of the Bureau, even after the changes we
have recommended, are not and would not be that of a Parliamentary
committee, and its procedures are and would remain distinct.

752. We have no proposal for an alternative name for the Parliamentary
Bureau, and we recommend that the Bureau itself should consult, and
recommend a proposal to our successors in the next Parliament with
proposals to re-name the Bureau, with appropriate changes to the
Standing Orders (Rule 5). {Recommendation 90}

753. Finally, we recommend that the Parliamentary Bureau should either
produce a brief annual report covering such matters as attendance,
number of meetings, and such other statistical material as might be
thought helpful, or, at the very least, that a separate section in "Scottish
Parliament Statistics" should be created for the Bureau. This would
bring it into line with the practice of other Parliamentary bodies, and aid
the process of ‘demystifying’ its procedure and operations.
{Recommendation 91}

Scottish Parliamentary Corporate Body

754. It is difficult, if not impossible to address the Parliamentary principles and
to fail to consider the SPCB. The SPCB has provided a great deal of evidence
to this inquiry and, as the employer of the Parliament’s staff, is also crucial to
the success of implementing the principles.

755. The functions of the SPCB are set out in Section 21 of the Scotland Act
1998. The responsibility of the SPCB is to provide the Parliament with
property, staff and services.

756. The members of the SPCB comprise the Presiding Officer (Chairman) and
4 MSPs elected freely by the Parliament.

757. The Annual Report of the Scottish Parliamentary Corporate Body shows
the extent of the Parliamentary services for which the SPCB is responsible. In
addition to the Holyrood building, and the practical details of the Parliament’s
plenary meetings in Glasgow and Aberdeen, the report extends to, MSPs’
allowances, the Non-Executive Bills Unit, External Liaison matters, the
Business Exchange, IT Services, Broadcasting and Audio-visual issues,
records management, all aspects of staff management, health and safety,
equal opportunities, corporate governance and oversight of the Parliament’s
management plan. Total actual expenditure for 2000-2001 was £67.5 million.



758. This Parliament does not have the so-called ’domestic’ committees which
feature in the House of Commons at Westminster. Nor does it have a
Broadcasting Committee or a Finance and Services Committee as the
Commons has. These bodies assist the body broadly equivalent in the House
of Commons to the SPCB here, the House of Commons Commission, which
is responsible for funding House expenditure and general oversight of the
running of the House.

759. The responsibilities and work load of the SPCB (and the officials who work
for it) are made greater by the absence of such a support structure of elected
members.

760. Where a single body exerts so profound an influence on the Parliament, it
is unsurprising that evidence was received that SPCB procedures should
reflect the extent of that influence and the interests of MSPs and the wider
world and should be consistent with the Parliamentary principles. Its work
may not normally reflect the high drama of political business, but it does not of
course operate in a political vacuum.

761. The Scotland Act 1998 allows the SPCB to determine its own procedure.
The initiative for, and any decisions about, SPCB procedures lie with the
SPCB itself.

762. The SPCB, which met 78 times between 18 May 1999 and 11 May 2001,
convenes in private. It does not publish an agenda, but it does publish
minutes of its meetings and some of its papers. It does of course publish an
annual report.

763. SPCB minutes do not divulge anything covering ’individual members,
personnel issues, commercially sensitive issues or where an issue is
ongoing...’ However, the SPCB does answer parliamentary questions, and is
therefore accountable to Parliament. In the period 18 May 1999 to 11 May
2001 it responded (through the Presiding Officer) to 377 parliamentary
questions, more in the first year than the second.

764. Given its broad responsibilities - particularly for equal opportunities in the
Parliament - and the influence it can therefore exert by example, the SPCB is
concerned that its corporate governance reflects the underlying Parliamentary
principles. We are aware that it is currently conducting a review of corporate
governance, which includes the manner in which it conducts its own business
and its procedures.

765. In looking at the SPCB’s present procedures, we wondered whether it
might wish to consider scope for further development. For example, we noted
above that the SPCB publishes its minutes, and we wonder if there may be a
case for it to publish its agenda, and a some of its papers, particularly those
which deal with policy development, where it might find merit in consulting
more widely among MSPs and other ’stakeholders’.



766. We accept that the internal resourcing of the Parliament does not
always attract much attention, and that significant elements of the
SPCB’s business are necessarily treated as commercially sensitive.
However, we do think that it is important that, in its review of corporate
governance, the SPCB should consider the case for increased
openness in its work, both to raise the profile of that work and
strengthen the outreach effort of the Parliament generally, and to give
MSPs and others a greater opportunity to influence SPCB decisions. We
recommend therefore that the SPCB should consider whether it should
make its work more transparent, in the interests of greater
accountability and more effective power-sharing, and that it should
consider the implications of conducting some of its business in public.
{Recommendation 92}

767. The number of SPCB posts is set in statute and cannot be altered without
amendment to the Scotland Act 1998. We recognise that the responsibilities
of SPCB members are heavy in themselves and, of course, additional to the
constituency, Chamber, party and committee work which they undertake. We
consider that there is little scope, given the overall number of MSPs, for
creating formal ’domestic’ or ’housekeeping’ committees on the House of
Commons model, to assist the SPCB.

768. We recommend therefore that, it its review of corporate governance,
the SPCB should consider whether the number of SPCB posts allows its
members to discharge the broad extent of its current responsibilities
and of any changed role which SPCB members may have as a result of
the review, in developing SPCB policy and monitoring the work of the
Parliament’s directorates. {Recommendation 93}

Conveners’ Group

769. The Conveners’ Group (CG) - formerly the Conveners Liaison Group - was
initially an informal but regular (fortnightly) meeting of Parliamentary
committee conveners. It is chaired formally by the Presiding Officer but in
practice by a Deputy Presiding Officer.

770. The CG was founded in 1999 under the auspices of the Presiding Officer:
"... to provide an informal forum where committee conveners could meet to
discuss matters of mutual interest, and to facilitate liaison between the
committees, the Parliamentary Bureau and the Scottish Parliamentary
Corporate Body."

771. The CG at present considers such matters as: committee business to be
scheduled in the Chamber; civic participation events and external research;
and certain committee meeting and travel arrangements.



772. The Parliament has now agreed to standing orders formally constituting
the CG in the Parliament broadly on its current basis.

773. The CG is a useful and creative Parliamentary body providing support to
committees in practical, procedural ways in their day-to-day work. Evidence
we received looked to the Group to buttress the application of the
Parliament’s key principles in committee operations.

774. Now that the CG has been formally constituted in the Parliament’s
Standing Orders, consideration should be given to ensuring that its
procedures conform to the same standards as those of other Parliamentary
bodies.

775. We recommend that the CG should consider whether there is a case
for increased transparency in its work. We have suggested that other
Parliamentary bodies should consider publishing agendas in advance of
meetings, those papers which do not deal with matters which are
genuinely confidential, and minutes of decisions and reports on their
activities. We recommend that the Conveners’ Group should also
consider whether it should open its business to other MSPs, or in other
ways account for its decisions to MSPs generally, or through Conveners
to their committees, and whether its meetings should be held in public
or in private. {Recommendation 94}

776. The Liaison Committee of the House of Commons is a committee of
committee conveners, and is therefore the nearest equivalent in Westminster
to our Conveners’ Group. As noted elsewhere, the Prime Minister has agreed
to appear twice yearly before the Liaison Committee to answer questions on
the Government’s programme and policies. The first session was held on 16
July 2002 and was well received inside and outside Parliament as an
extension to Parliamentary scrutiny of the Government.

777. We suggest that the constitution of the CG in the Standing Orders
provides an opportunity to reconsider whether similar arrangements
might be made in Scotland, with the First Minister meeting the CG
periodically in public to answer questions on the Executive programme
and other matters of public interest on the lines adopted already
between the Prime Minister and the Liaison Committee at Westminster.
We recommend that the Scottish Executive should review the position it
took when this committee raised this matter with the then Minister for
the Parliament on 30 October 2001, and should consider proposals for
regular question sessions between the CG and the First Minister in the
context of the review of Question Time and First Minister’s Question
Time referred to in paragraph x of this report. {Recommendation 95}



Presiding Officer

778. We received a memorandum from Sir David Steel MSP, the Presiding
Officer, and took oral evidence from him on 21 November 2001. There were
three main areas in which the Presiding Officer suggested that changes were
necessary.

779. Firstly, the Presiding Officer expressed his unease with First
Minister’s Question Time (FMQT) which he termed a ’caricature’ of Prime
Minister’s question time at Westminster and, ’... not a healthy aspect of
parliamentary democracy.’

780. This Committee has committed itself to consider FMQT and report to the
Parliament.

781. Secondly, the Presiding Officer observed that: "The concept of the
Scottish Executive being the Scottish Government has been a difficult
one to get across..." noting that: "It was a conscious decision by the
Westminster Government when the Scotland Bill was drafted that all the
names and titles should be different. I am not sure that that was wise. It
has certainly made it more difficult to get across to the public who we
are and what each of us does."

782. Of the issues brought to our attention in this inquiry by institutions
and the general public, amongst the most common was confusion
between the names and roles of Scottish Parliament and the Scottish
Executive. Few of those who wrote in, and who commented on this
issue, felt the distinction was understood, either on the part of the
respondent themselves or, in their view, on the part of others whom
they knew. MORI Scotland confirmed that few people understood the
difference between the Parliament and the Executive.

783. The Committee raised the matter with the then Minister for Parliament who
did not believe it was a priority:

"The First Minister is clear that, in areas of devolved competence, we
govern in Scotland. Over time, we will assess the way in which the public
perceives the Scottish Parliament and the titles attached to it, but our view
is that there are higher priorities that need to be addressed at the moment.
We face a great challenge in ensuring that the public better understand
the way in which we operate and the division between those who serve
the Scottish Executive and the politicians who make up the Scottish
Executive. However, at the moment our priorities lie in other areas."

784. It could be argued that familiarity will develop over time, or that titles are of
no importance as an issue, but we consider that titles are in fact important if
we wish to increase general understanding about what functions institutions
fulfil.



785. If the general public automatically have trouble with the names of
governance institutions it seems to us that the effort of drawing them into the
’new politics’ of devolution is made much more difficult. If the present
confusion is rooted in simple ’newness’ then time will dispel it. If however the
confusion represents a deeper, conceptual difficulty it may persist.

786. It is possible that there may be a conceptual difficulty over the use of
’Scottish Executive’ for the devolved ’Scottish government’, or the
’government of Scotland’.

787. The issue is not particularly straightforward. ’Government’ denotes the
administration of the country’s affairs, the functions involved in running the
State. ’Government’ is the function of the ’executive’, the ’legislature’ and the
’judiciary’. The executive functions of government have been described as
"The general and particular carrying out of government according to law."; for
example, the shaping of policy. The members of the ’executive’ include
ministers and the civil service.

788. There appears little wrong therefore, in terms of traditional constitutional
theory, with the term ’Executive’ for those carrying out the ’executive
functions’ of government.

789. The problem arises of course because it is commonplace to refer to the
’Executive’ as ’the Government’, probably because it is the aspect of
’government’ which touches most people in their day to day lives. In this
instance everyday usage has departed a long way from constitutional
terminology, so far indeed that the term ’Executive’ evidently appears obscure
in this context to many of those who wrote to us.

790. The evidence suggests therefore that clarifying titles is rather
important, in order that there are as few barriers as possible now to
general understanding of the key devolution arrangements. It is
essential that any block to basic understanding in this area is overcome
as a matter of priority, in order to maintain momentum in developing
understanding of, and participation in, the new political system in
Scotland. We are worried that the confusion over titles may be acting as
a real barrier.

791. One difficulty with the use of alternative terms, ’Scottish Government’, or
’government of Scotland’, for example, is that the reference here requires to
be to devolved government. On matters which are reserved under the
Scotland Act 1998 the ’government of Scotland’ remains the UK Government.
Nevertheless, the term ’Scottish Executive’ appears to have introduced
considerable public confusion.

792. The position is made more complex by the term ’Scottish Administration’
which is the statutory definition covering the Scottish Executive and staff of
the Executive as defined in Section 126(6) to (8) of the 1998 Act. The



statutory definition of ’Scottish Executive’ extends only to the First Minister,
other Ministers appointed under Section 47 of the 1998 Act and the 2 Law
Officers.

793. Any changes to the names of institutions would require a change to the
Scotland Act 1998. This need not however prevent the Parliament itself
from taking a view, and we recommend that the Scottish Executive
should research this matter carefully, and report to the Parliament on
whether or how to re-name itself in a manner which will clarify the
differences between it and the Parliament, the Scottish Administration
and the U.K. Government. {Recommendation 96}

794. Finally, the Presiding Officer pointed out that the Scotland Act 1998
controls key aspects of the procedures of this Parliament:

"There is one problem with the constitution of the Parliament, which
is that it is still set up under the Scotland Act 1998. One has to go
back to that Act if one wants to make any changes to our structure. I
do not think that, in the long run, that is a sensible way to proceed.
Apart from anything else, even if we in the Parliament agreed on
sensible changes, we would have to persuade both Westminster
Houses that they must give up time to change the Scotland Act 1998.
The argument over whether there should be 129 MSPs has illustrated
that difficulty clearly."

795. The Presiding Officer instanced the Parliament’s inability to change the
number of Deputy Presiding Officers to illustrate the sort of change which
could only be brought about by amendment of the 1998 Act.

796. [The Parliament appears to be well established in the political texture of
Scotland. We think that Sir David’s words in 2001 that the "Parliament is now
central in Scots life" ring increasingly true.]

797. At present, it is only possible to change the Scotland Act by
approaching the Westminster Parliament on each separate occasion
some small change appears to the Parliament to be required. We
suggest that this approach is not an efficient way to proceed, and that
there may be reluctance at Westminster to find time to promote
amendments to the Scotland Act 1998 on such a piecemeal basis.

798. We believe that the time is ripe for the Parliament to take full control
of its own proceedings, and we recommend that the Scottish Executive
should invite the U.K. Government to promote amendments to the
Scotland Act 1998 to ensure that objective. {Recommendation 97}

Backbenchers

799. In its second report on parliamentary questions, this Committee drew
attention to the number of distinct roles and interests which MSPs have: "...



Committee Members, Party spokespersons, Member of Cross Party Groups,
interests arising from constituency work, and particular individual interests."

800. In its evidence to this inquiry the SPCB made a similar point:

"The role of Members creates a number of different loyalties and
accountabilities. These entirely legitimate interests include responsibilities
to one’s constituency, to the relevant political party and its political
programme, to individual conscience and to the Scottish Parliament itself.
These loyalties and responsibilities play out in different ways according to
the individual and the issue, and are normally for individual Members to
resolve..."

801. The SPCB considered that the way in which the balance of these interests
is played out is affected by the institutional nature of the Parliament: "... the
parliamentary structures necessarily affect the balance between these
interests. There are occasions when the Parliament should have a voice that
goes beyond that of the political majority in the Chamber or any individual
political parties." It invited this Committee to consider, in that context "... the
balance between the role of what are legitimate party interests and where the
backbenchers might have more input and a greater voice on parliamentary
matters."

802. The Parliament is composed of a number of established centres of
democratic legitimacy, party, governmental, committee, Bureau, SPCB, Cross
Party Groups. It is however a young institution and the institutional
arrangements are still adjusting to meet the imperative of efficient service
delivery. This is a perspective that is particularly apparent in our day-to-day
procedural work.

803. The definition, role and status of backbenchers within the
Parliament, and their contribution to the development of policy, is of
fundamental importance to the way in which Parliament is perceived by
civic society. There are few more corrosive impressions than that
backbench politicians’ sole or main function is to serve the party
interest at Decision Time.

804. Constituents have a number of means of bringing their concerns to
the attention of those in political power: writing to the Executive
directly, or raising a petition are two of these. But it is MSPs’
relationships with their constituents which offer perhaps the main day-
to-day route for the people to relate to their Parliament and for their
interests to be represented in the national democratic forum and
integrated into the public policy process, where appropriate.

805. Evidence was received that a ’job description’ for MSPs would be helpful
in pointing up, "... the role of an elected Member in the new political culture of
power-sharing and participation." The CSG recognised that MSPs would have



their own views on this, and it is an issue which we suggest that the
Standards Committee might usefully consider.

806. We felt that there was merit in defining certain aspects of the role of
MSPs. We agreed that it would be useful for the public to be clear what they
could expect their MSPs to do for them, and that there might be scope for
performance standards, for example in responding to contact from
constituents. We thought  that it would be useful for the public if the varying
roles of MSPs were set out: we dealt with their role in facilitating ’access and
participation’ in paragraphs x-y. MSPs are also politically accountable, and
they are also a significant resource for people to influence decisions.

807. We therefore consider that the Parliamentary authorities should
issue clear guidance to inform constituents what representations they
can expect MSPs to make on their behalf, both in influencing decisions
on individual constituents’ issues, such as representations to health
authorities, and in influencing political decisions. We recommend that
the guidance should refer to the responsibilities of MPs and local
councillors, subject to relevant discussions with representatives of
both, and should set out how elected representatives at all levels should
co-operate properly in addressing the needs and interests of
constituents.{Recommendation 98}

808. Several of those who wrote to us presented evidence of confusion about
the distinction between constituency and list MSPs. Local authorities were
unsure which MSPs they should brief. Individuals were unsure which MSPs
they should approach with their concerns. Constituency and Regional MSPs
sometimes felt resentment against each other about how constituents were
represented.

809. The Presiding Officer has published guidance in the form of a note
included as Annexe 5 of the Code of Conduct for Members of the Scottish
Parliament entitled "Relationships between MSPs". It is intended that the
guide should be available to "the wider Scottish public in appropriate forms".
Any ’job description’ for MSPs would require to take account of this guidance.

810. There were several well-publicised disputes between constituency and
regional MSPs early in the Parliament’s life, and some disputes have been
referred to the Standards Committee. However, the evidence we are aware of
is anecdotal, and, should there continue to be such tensions in the next
Parliament, we suggest that there may be a requirement for some external
research to identify the scale, and general causes, of the problem, to assist in
finding ways to avoid or resolve any difficulties.

811. We attach great importance to the resolution of uncertainties.
Constituents cannot hold their elected representatives to account,
obtain access to or participate in policy making, or share power -
influence legislative or executive decisions- if they cannot establish



who their representatives are, and which level of elected representative
should be approached for which purpose. The guidance which exists
must be operated, not merely as a means of regulating ’turf wars’
between a constituency and regional member, or an MSP and an MP,
but because the confusion which non-co-operation can lead to
diminishes the service which elected representatives generally offer
their constituents.

812. We recommend that existing guidance should be reviewed by the
Parliamentary authorities, and extended to clarify what services the
public is entitled to expect from MSPs, and that consideration should be
given to how any guidance agreed could be disseminated widely
outside the Parliament. {Recommendation 99}

813. Finally, one witness suggested that "Regional Committees" on the pattern
adopted by the Welsh Assembly should be considered.

814. There are 4 Regional Committees in Wales for Mid Wales, North Wales,
South East and South West Wales, comprising relevant constituency and
elected region Assembly Members. The purpose of these committees is to
advise the Assembly on matters affecting the regions, and the effect of
Assembly policies in those regions, and on a range of bodies working within
the regions. Each committee meets approximately 6 times a year, twice in its
region.

815. There was no strong general call for such committees in Scotland. The
creation of a second layer of committees would impose a very significant
extra burden on members and the resources of the Parliament. There could
also be doubts whether all of the Regions used in Scotland for electing List
members are sufficiently coherent to provide a good basis for discussing
issues of regional significance.

816. Many of the tangible benefits recognised in Wales from the work of their
Regional Committees, in ensuring local interests are heard, might be
achieved in Scotland by subject committees ensuring that they meet outside
Edinburgh and the Central Belt with reasonable frequency.

817. We consider there could be value in holding regionally-based meetings of
the relevant constituency and regional MSPs to respond to issues which have
arisen at that level. This would not compromise the independence of
individual MSPs, and the "regions" in this context need not be the same
regions as are used for electing List members. These meetings could be
presented as local public meetings, or they might be local scrutiny meetings
where MSPs can discuss matters of local concern with non-elected public
bodies, such as Health Boards, Enterprise companies and other public sector
bodies. We consider that such meetings would be appreciated by constituents
as an indication of the desire of MSPs to work co-operatively in responding to
any such issues.



818. We do not make definitive proposals for the frequency, purpose and
composition of regional meetings, but we do recommend the principle
of local meetings. We also recommend that the SPCB should consider
how it could facilitate and resource such meetings, in order that MSPs
are able to develop the principle into practice where a local demand
exists. {Recommendation 100}

Public Petitions

819. The inquiry took considerable trouble to consider the system of petitions
because of the importance of petitions to the expression of the power sharing
principle. We wish to thank the Public Petitions Committee (PPC) and John
McAllion MSP, convener of the committee, in particular for assistance in this
work.

820. We had the benefit of memoranda from John McAllion and of his oral
evidence on 2 occasions, and we also heard from subject committees who
had dealt with petitions.

821. Members of the public, many with direct experience of petitions, wrote to
us. We invited a representative sample to come and give evidence to us, and
we invited John McAllion to be present also.

822. The CSG Report placed considerable onus on public petitions to fulfil
power sharing objectives: "It is important to enable groups and individuals to
influence the Parliament’s agenda." It recommended that a Public Petitions
Committee (PPC) should be established.

823. The CSG also proposed a petitions’ framework which has been broadly
implemented by the Parliament:

•  "public petitions should be encouraged by the Parliament

•  any member of the public should be able to petition the Parliament

•  there should be clear and simple rules as to form and content

•  it should be clear to petitioners how and to whom petitions should be
submitted

•  there should be clear expectations of how petitions will be handled, the
form of response which can be expected and the time in which a response
can be expected

•  all petitions and responses should be in the public domain "

Defining what the petitions process is able to deliver

824. The document of guidance available to those seeking to petition the
Parliament sets out the fundamental rationale for a petition as being a request



to the Parliament to "take a view on a matter of public interest or concern; or
amend existing legislation or introduce new legislation."

825. The document goes on to explain the courses available to it for dealing
with a petition. Briefly, these are:

•  consideration followed by no action

•  consideration followed by referral to another Parliamentary body

•  consideration followed by a recommendation to the Parliamentary Bureau
for debate in the Chamber

•  invitation to the petitioner to appear at the Committee

•  invitation to the petitioner to provide additional assistance

•  any other appropriate action.

826. The guidance document also explains what the process cannot deliver for
the petitioner. The process is unable to "interfere with or overturn" executive
decisions of other public bodies in Scotland, for example local authorities or
Health Boards or NHS Trusts; to recommend action in respect of matters
which are or have been the subject of legal proceedings; it also cannot
contemplate any matter which may be unlawful, or become involved in
matters which are sub-judice.

827. The scope for outcomes arising from the process is therefore well defined.
This is an important point to reflect on because there was a sense in the
evidence that there might be underlying frustrations arising from these
boundaries among some of those who had experience of the petitions
process.

828. Expectations require of course to be focussed on what outcomes are
actually achievable. The process should not be criticised for failing to deliver
what it was not designed to deliver. If this is not understood clearly then
petitioners will experience unreasonable disappointment and the process will
risk being discredited unfairly.

829. What the petitions process in the Parliament does seem able to achieve
from the Parliament’s point of view, is to provide a way for members of the
public to influence the agenda of the Parliament by bringing to it the matter of
their petition. For example, petitions can feed into and influence committee
inquiries thereby having an important effect on the creation of policy. This
may be unlikely to happen in the case of many petitions, but when it does it
confers a tangible benefit on the public policy development process.

830. An example of petitions influencing public policy occurred in the case of a
petition (PE327), submitted by the Blairingone & Saline Action Group (BSAG)



whose convener, Mr Duncan Hope, gave evidence to us on 11 December
2001.

831. PE 327 was submitted to the Parliament on 12 December 2000 and
requested the Parliament to revise legislation to ensure that public health and
the environment are not placed at risk from the current practice of spreading
sewage sludge and other non-agricultural waste on land.

832. The Transport and the Environment Committee considered the petition on
referral from the PPC, appointed a reporter (Andy Kerr MSP) who conducted
an investigation, including site visits, and produced a report for that committee
in late 2001.

833. The Transport and the Environment Committee produced a report in turn,
recommending action on the part of the Scottish Executive and other public
bodies to amend the regulatory framework and acknowledging the work and
approach of the petitioner, BSAG The report was debated in the Parliament
on 10 October 2002.

834. From the point of view of the individual petitioner, the petition he submits
is a means of raising the profile of his particular concern on the national
political stage. Many petitions are referred onto other bodies, and petitioners
are often invited to speak to their petitions at the Public Petitions Committee
thereby having their concern recorded by the Official Report. We heard from
many petitioners that this was a very welcome avenue to pursue.

Concerns expressed about the petitions process

835. The inquiry received a number of significant points of information,
suggestions for improvement, or otherwise constructive comments about
petitions in the course of taking evidence.

Concerns and points - Mr McAllion

836. In his oral evidence to us in October 2001, John McAllion MSP looked
forward to a time when it would be possible to re-locate the e-petitioner
system from the interactive teledemocracy website run by Napier University in
Edinburgh to the Parliament’s own website.

837. Mr McAllion articulated the concern of some subject committees which
found it hard to timetable work on petitions referred to them due to work
pressures.

838. The issue of which Parliamentary body had ownership of petitions was
raised. Was the PPC simply a post-box, reflexively feeding petitions where
appropriate to subject committees for consideration, or was it able to take a
more active initial role itself in looking critically at petitions? The PPC view
had settled on the latter, with the result that 57 per cent of petitions referred to



subject committees in the first year of the Parliament, but only 17 per cent in
the second.

839. Mr McAllion pointed out that resources were finite, and, if the PPC were to
increase its activity, this would mean that its support resources might have to
be looked at, particularly the available staffing. He thought that there was
scope for such an increase in activity, as he believed that subject committees
might like the PPC to do more initial spadework on petitions before passing
them to another committee, if that was appropriate; or to publicise the
petitions process more.

840. Mr. McAllion wished the PPC could travel around Scotland more as a way
of publicising petitions, but he recognised that there were resource
constraints. He also explained the way in which petitions can have an effect
on committees’ consideration of policy; but pointed out that the conclusion of
any one committee on a policy matter might not necessarily please the
relevant petitioner. He observed that petitions had limited capacity to ’shift’
political power.

841. While the PPC has the option of lodging a motion to ask the Parliament to
debate on petitions it has not done so thus far because it has not felt any
petition to date has merited it. While there is no claim from the PPC that
petitioners thus far represented a ’fair reflection’ of Scottish society, Mr
McAllion pointed out that the PPC does not receive petitions from the ’usual
suspects’ only but from ordinary citizens.

842. When he returned to speak to us on 11 December 2001 Mr McAllion made
the interesting point that Parliament was at something of a crossroads. Did it
wish to have ’only’ a PPC, or a "petitions system" to which all committees are
committed and which allows them to allocate sufficient time to give petitions
serious consideration."

843. He suggested that other parliamentary systems had a more ’joined up’
approach to petitions: "About all the new democracies are exhibiting public
petitions systems. Almost all have a petitions act that sets out the powers of
petitioners, the right to petition, the focus of the petitions committee and its
relationship to subject committees." He suggested that this Parliament should
look at other systems, "... to find ways of strengthening our system." The PPC
had undertaken a visit to learn about petitions in the German Bundestag
which receives more than 20,000 petitions annually. The petitions process
there is conducted on a vastly larger scale and legal and political context than
our own.

844. Mr McAllion said that other committees had not been generally helpful in
co-ordinating correspondence which conveyed the final decisions on petitions
to the petitioner.



845. The idea of ’joint reporters’ to link the PPC and subject committees in
dealing with petitions was raised. Mr McAllion’s letter of 21 November 2001 to
the Committee raised the idea that the PPC might be permitted to conduct full
enquiries at its own hand. Mr McAllion welcomed the prospect, raised by
Frank McAveety, of monthly debates on petitions chosen by the PPC.

846. Communications with petitioners during the Parliamentary progress of
their petitions was generally recognised as being of great importance, but Mr
McAllion felt that to do this full justice would require an improvement in the
’resources, profile and status’ of the PPC. The PPC was willing to consider
monitoring actions on petitions which it had recommended.

Concerns and points: petitioners

847. Agnes MacKenzie was concerned that petitions should be given full
consideration and that petitioners be given an appropriate opportunity to
speak prior to final decisions being taken. She thought that subject
committees should be accountable for their decisions on petitions, and
wondered whether an ’appeals’ process would be appropriate.

848. The history of Allan Berry’s petition pointed up the extreme length of time
petitions could be within the Parliamentary process, and the lack of resources
Parliament itself had in taking forward such complex matters as were raised
in some petitions.

849. Allana Parker noted a contrast between her experience of the stage at
which the PPC was dealing with the petition and the subsequent process with
the subject committee. She found the latter to be less sympathetic and she
was not given the opportunity to participate as she would have wished, nor
provided with detailed guidance. The process was also lengthy and she
suggested to us that the PPC might have a role in chasing up petitions which
had sat with subject committees for some time. She thought that the PPC
should take ownership of petitions from the outset of the process, and
thereafter.

850. William Watson thought that grouping and processing similar petitions
might prove a sound idea, raised the need for a ’review of petition outcomes’,
and suggested that petitions and the final outcomes be posted together on
the Parliament’s website. He was an enthusiastic proponent of a petitions
system which extended to local government and non-departmental public
bodies.

851. Duncan Hope was critical of what he saw as the Parliament’s failure to
publicise petitions sufficiently.

852. Councillor Charles Kennedy was critical of his experience of the petitions
system, in particular, the shortness of the time he was permitted to address
the PPC (a standard 3 minutes currently provided to all witnesses at that
committee); on what was a petition with 45,000 signatures, the limited



opportunities to question health board officials at a further meeting; the poor
physical arrangements for at least one committee meeting in which he was
involved; the absence of an opportunity to speak when the subject committee
considered the matter; and what in his view was the inadequate final
outcome.

853. Finally, John MacPherson noted how intimidating a committee
appearance could be for a member of the public, and suggested that the
support of a local MSP could be of great assistance.

854. These welcome points of constructive criticism need to be placed in the
context of the general view of those who wrote to the inquiry, which was that
petitions were an important and refreshing feature of the work of the
Parliament. Indeed, of all the elements of parliamentary work, the petitions
process appeared to be one of the most highly regarded. We believe that the
Parliament should consider how it can strengthen and develop the present
arrangements for petitions.

855. The purpose of our petitions system is to facilitate the participation of
individual members of the public and organisations, and to assist policy
development, thereby enabling the public to have a direct effect on the
agenda of the Parliament, and to permit the voices of members of the public
to be heard directly at a national level. To affect the agenda of the Parliament
and to have one’s voice heard in this way is to share political power.

856. "Developing" this system appears to entail both quantitative
expansion, i.e. allowing more people to participate in the Parliament
using this system; and also qualitative enhancements to the procedures
which we use to deal with petitions. These two strands must be
developed together. There is little point in encouraging more petitions
to flow into a system which is currently finding difficulty in coping with
the relatively small number of petitions received to date.

857. In encouraging such development, we are not fostering unrealistic
goals for the system in operation here. Nor do we encourage petitioners
to expect that committees will interfere in the executive and policy
decisions of local councils, which enjoy the same democratic mandate
as this Parliament.

858. We believe that the work of the PPC, and the subject committees who
deal with the substance of many petitions, should be encouraged and that a
higher profile should be given to the petitions system than exists at present.

859. We recommend that the PPC - as the lead body in the Parliament for
developing and processing petitions - should publish a development
plan to extend the use of the petitions system in a measured, realistic
and effective way. Access to such a plan should be made available to



the public and comments sought on a continuing basis. The plan should
be updated as ‘milestones’ are passed. {Recommendation 101}

860. We suggest that the PPC might foster the further evolution of petitions in
the Parliament by the use of modern technology.

861. There appears to be considerable potential for the e-petitioner partnership
between the PPC and Napier University’s Interactive Teledemocracy Centre
to enable members of the public to submit petitions to the Parliament
electronically, and with a high degree of technical integrity. However, few
petitions are received in this way.

862. Petitions can also be submitted via the Parliament’s website using a form
there by e-mail, but this method has a lower level of security and the e-mail
must be supported by a hard copy, a significant disadvantage. About 10% of
petitions are sent in e-mail backed by hard copy.

863. We recommend that high priority should be attached to ensuring that
all electronic arrangements for petitions are housed on the Parliament’s
own website; and that the numbers of petitions submitted electronically
should be quantified and monitored by the Public Petitions Committee.
{Recommendation 102}

864. There was considerable discussion about where the ’ownership’ of a
petition lay once it entered into the Parliament. Reference was made to
Rule 15.6.2(a) of the Standing Orders which has been interpreted to
indicate that on transfer of a petition from the PPC to another
committee, or other body, the responsibility for action on, and the
handling of, that petition also transferred to the body and away from the
PPC.

865. The inquiry heard however that in practice the PPC tracks such petitions
and seeks to maintain an interest in them, but that communication was
sometimes difficult between subject committees and the PPC. Finally, it was
noted that the PPC was willing to undertake some inquiries into petitions at its
own hand, so long as it had the resources to do so, but there was some
reluctance among the subject committees who responded to us to
countenance this.

866. As noted earlier, Mr McAllion said that the Parliament should decide
whether having the PPC was sufficient to the task, or whether a ’petitions
system’ is needed which allows subject committees to give petitions sufficient
time. He went on to refer to the subject committees’ heavy workload: "...it’s
only natural that they will give less and less time to petitions." Those subject
committees who wrote to us did not give the impression that they were giving
petitions progressively less time however, and we have drawn attention to
petition PE 327, the subject matter of which was debated by the Parliament.



867. We consider that it is very important for the subject committees to
continue to deploy their specialist expertise in considering petitions,
and to allocate sufficient time in their programmes to do so. If their role
were to diminish or disappear, the key link between petitions and other
work of subject committees would be broken, to the probable detriment
of both committees and petitioners. We therefore recommend strongly
that the ‘mainstreaming’ of petitions in the Parliament should be
maintained. {Recommendation 103}

868. Nevertheless, pressure on subject committees would be eased if the PPC,
with the agreement of the relevant subject committee and in cases, for
example, where a petition matter might not require very great input of subject
committee expertise, to undertake more inquiries itself. In these
circumstances consideration might be given to a member of the relevant
subject committee or committees joining the PPC for consideration of a
particular petition. There is also the option of the PPC obtaining expert
assistance.

869. It may be that few referable petitions would fall into this category.
Nevertheless so great is the perceived pressure of day-to-day business on
the subject committees that any possible means of relieving the pressure
should probably be explored - particularly if more publicity in future increases
the numbers of petitions. The integrity of the consideration of petitions needs
to be maintained but must be balanced with any sensible steps which can be
taken to quicken what we have heard can be a lengthy process.

870. We recommend that the PPC and the subject committees, through
the Conveners’ Group, should reach agreement for the PPC to
undertake more inquiries itself, and bring forward proposals for any
changes to the Standing Orders (Rule 6.10 and Rules 15.4, 5, 6) which
may be required. {Recommendation 104}

871. We note the considerable preparatory work undertaken by the PPC before
referral of appropriate petitions to subject committees.

872. We consider that the ‘ownership’ of a petition referred on from the
PPC to another committee should be shared between the PPC and the
subject committee concerned. We heard that the PPC’s liaison with
petitioners had been excellent, and we are reluctant to see the PPC’s
interest in petitions stop at the point of referral to a subject committee.

873. We suggest that it would simplify matters greatly for petitioners if the PPC,
and its clerks, were to be made the single point of Parliamentary contact for
petitioners at all stages of the petition process: and if they were responsible
for effective liaison with the subject committee clerks, correspondence with
the petitioner, monitoring the progress of petitions, and issuing the final
decisions. In normal circumstances, this would be a letter enclosing a detailed
memorandum from relevant subject committees.



874. We recommend, in the interests of transparency, that Rule 15.6
should be amended to make explicit the ‘joint ownership’ of petitions,
between the PPC and subject committees. We are aware of considerable
progress made in this area through the Conveners’ Group, and we invite
the Group to agree with the Petitions Committee an appropriate formula
for revised Standing Orders. {Recommendation 105}

875. Those subject committees which wrote to us about their handling of
petitions told us that the present balance of work on petitions with the PPC
was broadly right, and that they were confident that the consideration they
were able to give to petitions was fully adequate; but they did advise us that
petitions impacted on their very heavy general workloads.

876. We heard some dissatisfaction from petitioners. Dissatisfaction is
not necessarily evidence that petitions are being considered
inappropriately, but may relate instead to the different focus subject
committees give to petitions compared with that given by the PPC.

877. The PPC naturally focuses on the petitioner, whereas subject
committees focus predominantly on the subject of the petition and how
it fits with other parallel committee concerns. These factors mean that
the subject committee stage of the process might be less satisfactory
for the individual petitioner than the initial presentation/consideration at
the PPC.

878. Relatively minor changes on the part of subject committees, and the PPC,
could remove the perception expressed to us by some petitioners that their
role and treatment fell beneath the standards they felt was appropriate.

879. We recommend that, where a subject committee is discussing a
petition, the petitioner should invariably be notified and invited to all of
the relevant sessions, and should be invited to make a brief oral
contribution on the record as a witness, if they wish, at an appropriate
stage in the consideration of the petition. We suggest that this would
add only a little to the length of subject committees’ proceedings.
{Recommendation 106}

880. Petitions can on occasion take a considerable time to bring to
conclusion. We recommend that petitioners whose petitions are likely to
take a greater than average time to deal with should be kept periodically
in touch by the PPC on progress. {Recommendation 107}

881. We would encourage petitioners to seek the advice of their local
MSPs when petitioning the Parliament. MSPs are in an excellent
position to offer their constituents detailed guidance on how the petition
system can assist them in dealing with their concerns.

882. We heard a complaint that three minutes was too short a period for an
initial presentation of a petition to the PPC by the petitioner. We think that



three minutes is not necessarily too short, particularly as there are likely to be
follow up questions to petitioners, allowing them additional scope to get their
key points across.

883. Through pressure of time in the PPC many petitioners do not get the
chance to speak at all to the PPC, although the committee assured the inquiry
that it does its best to accommodate people - sometimes breaking its self-
imposed limit of 3 oral presentations each meeting if it considers petitions
merit such evidence.

884. It is clear that being invited to speak to the PPC, or a subject
committee, is enormously prized by petitioners, and that the PPC is
correct to extend such invitations where the circumstances of particular
petitions merit them. We encourage the PPC to offer petitioners
opportunities to address it as generously as possible.

885. We heard one plea for an ’appeals’ process to ensure that committees are
accountable for their decisions on petitions. Committees are of course
accountable to the Parliament for their decisions and conclusions, and that is
the reason for committees reporting to the Parliament on their work.

886. Where a petitioner feels the point of his petition has been missed, the
opportunity exists for him to submit a second petition. We heard that this has
been done, with assistance from the PPC, and, given this, a separate
petitions ’appeals’ process hardly seems necessary.

887. As there seemed to be confusion on the part of some petitioners, we
recommend that the PPC should amend its guidance leaflet to ensure
that potential petitioners are aware of their freedom to submit a second
petition; and to expand it to explain the process of referring a petition
on to another Parliamentary committee, and what that might entail. We
recommend that the guidance leaflet should be translated and made
available in the languages used by significant ethnic groups in
Scotland. {Recommendation 108}

888. Where the PPC recommends action on a petition, or where a subject
committee so recommends after having considered a referred petition, there
is scope for it to follow up the recommended action to see whether any has
been taken, and to report on this to the Parliament.

889. We recognise that the PPC does not have the power to enforce its
decisions or those of any other committee. We do believe, however, that
the reports and recommendations of a committee of the Parliament can
carry considerable moral authority, and we recommend that the PPC
should follow up the outcome of such recommendations as it might
make, as this action may encourage the recipient of the petition to act
on its recommendations. (Recommendation 109}



890. Petitioners’ frustrations can be reduced if they feel that their petition has
been given appropriately full consideration, where reporters on committees
who may be dealing with a petition inform the petitioner of any report prior to
publication, where petitioners have been given a reasonable opportunity to
contribute at each stage, and where their points have been understood - even
if agreement has been withheld.

891. While we received evidence about the need for a petitions system to apply
in local government, our remit does not extend to making recommendations
about the value of petitions in the local government context. Certain local
councils may make arrangements, but we are not aware of any universally
applied petitioning system operated by all local councils in Scotland.

892. Petitions have been debated in the Parliament where they have
contributed to, or have been the subject of, subject committee inquiries. The
PPC has not itself used its power to propose such a debate to the
Parliamentary Bureau.

893. There are two possible routes to Chamber procedure in respect of
petitions. The first is that petitions, or groups of petitions, may be debated on
the substance of the issues which they raise. Any such debate would require
to be promoted by an appropriate subject committee, except where the PPC
itself had conducted an inquiry.

894. There may be a case for committees to consider whether they could
do more to promote debates in the Chamber arising from petitions
referred to them. On the other hand, there is pressure for the available
slots for committee business, and it may be unrealistic to expect
committees to refer more petitions for plenary debate unless there more
time is made available.

895. Petitions could be a rich source for the ’subject debates’ recommended
earlier in this Report, and might also be a source for Members’ Business.

896. Secondly, there is the opportunity for the PPC Convener to provide
Parliament with a brief report on progress on work to promote the petitions
system and, for example, the number, origin and nature of petitions received,
work on e-petitions, outreach issues, publicity, and development plan
milestones met.

897. We recommend that each subject committee should report on its
petitions activity in its Annual Report, and that Rule 12.9 of the Standing
Orders should be amended to place this requirement on all subject
committees. {Recommendation 110}

898. It appears common ground that petitions are important, and the
system is one that touches most MSPs and committees, as well as
many people outside the Parliament. We suggest therefore that the
Parliament may consider it perfectly reasonable to receive and debate



such a periodic report from the PPC Convener on the drive to develop
the system. This would in itself probably assist in raising the profile of
petitions outside.

899. We recommend that the PPC should publish annually a report on
progress on petitions, and that consideration should be given to
whether the PPC’s report has identified issued which should be debated
in committee time in the Chamber; and that a proposal for changes to
Standing orders to give effect to this recommendation should be
brought forward in due course. {Recommendation 111}

900. MORI Scotland produced some evidence that knowledge of the existence
of petitions was not widespread. The number of petitions received to date has
been relatively modest. We were concerned to learn, for example, that no
petition had been received from an ethnic group.

901. It is important for the dynamic of the petitions process to be maintained, if
it is to meet the Parliament’s aspirations. (A strategy for this purpose would be
useful in the context of the overall role envisaged for the PPC in heightening
the profile of petitions and the PPC development plan noted earlier.) The
expertise of the Parliament’s Media Relations Office, Education and
Participation Services should be made available to the PPC.

902. The focus for this work might be to devise a carefully controlled
outreach and publicity strategy, in order to inform more of the Scottish
people about the existence of a petitions process, in particular offering
a route into Parliament for those not yet engaged with the Parliament, or
the political process generally, and for whom a petition could be
appropriate.

903. We recommend that a range of techniques could be considered,
such as more PPC meetings outside Edinburgh, media publicity, using
former petitioners as a resource to publicise the system, the use by PPC
members of other civic participation events, and informal meetings
convened by PPC members around Scotland. {Recommendation 112}

904. It will be vital to ensure that the capacity of the Parliament is sufficient to
cope with any increase in the increased numbers of petitions.

905. We were advised that resources available to the PPC are insufficient
for the present scope of operations. It is not part of this inquiry’s remit
to discuss the detail of resources available to other committees, but we
are conscious of resource constraints on expanding the current service
to any significant degree. We recommend that the SPCB should make
additional resources available to ensure that the PPC is able to carry out
the additional work which is likely to be generated by the
recommendations set out in the foregoing paragraphs.
(Recommendation 113}.



906. We recommend that the PPC should conduct a review of the way
these new arrangements have worked at an appropriate point, perhaps 3
years after the creation of any Petitions Development Plan.
{Recommendation 114}

907. The present system, in its essentials, appears to be an adequate base on
which to build for the future. The adjustments suggested in this report could
assist those directly responsible to provide an even better Parliamentary
service to petitioners in future, and also to develop it in a meaningful way.

908. We make no apology for spending a considerable amount of time on this
aspect of Parliamentary business. Petitioning is becoming increasingly
popular and has the capacity to be a main driver in expanding and deepening
participative democracy, and sharing power, in Scotland.

Consultation, pre-legislative scrutiny and the development of policy

909. The nature of the pre-legislative process, consultation, and the manner in
which legislation emerges was of considerable interest and concern to those
who responded to our call for evidence.

Consultation

910. Consultation may be used to involve those consulted in the development
of policy (power sharing); and to enable the scrutiny of firm proposals
(accountability). In both of these cases the action of consulting - if carried out
adequately - encourages access by consultees to the national political
process, by inviting their participation.

911. Consultation at the pre-legislative stage of Bills by the Scottish Executive,
for Stage 1 inquiries by committees of the Parliament, and for a variety of
policy initiatives in other contexts has become commonplace.

912. Comment has been made already on the importance of consultation, and
its unintended negative effect on some consultees, and we have already
made recommendations about Parliamentary consultations on draft
legislation.

913. A small number of further points may be relevant here.

914. The Scottish Executive considers that: "Good consultation is an essential
pre-requisite to effective policy-making." From July 1999 to October 2001 the
Scottish Executive carried out 230 public consultation exercises. It has
prepared ’Good Practice Guidance’ on consultation which makes amongst its
key recommendations the following:

•  a 12 week minimum period for responses to consultations

•  use of summaries to increase the accessibility of key issues



•  use of sampling techniques to cover all relevant interests

•  use of the internet as a consultation tool

•  research to determine the best ways of reaching the public

•  working closely with Scottish Civic Forum

915. A dedicated team in the Central Research Unit of the Executive has been
set up to review and develop practice.

916. We consider the Executive’s approach to consultation, research and
development of practice to be commendable, and we wish to draw attention
to this work.

917. As noted above, the Scottish Council for Development and Industry has
made a plea for a 12 week minimum, initial period in all cases of
Parliamentary consultation. Some of the deadlines for consultations noted in
the SCDI’s letter were tight. In certain cases, effective response times can be
severely constrained if consultation does not take into account the possible
impact of holiday periods on consultees. Recommended guidelines for
consultations on legislation may help ease matters.

918. In this legislative context deadlines are likely to remain short because
committees of the Parliament charged with reporting on Stage 1 of Bills are
invariably set extremely challenging timetables. This is a feature of almost all
modern legislatures. The effectiveness of consultees’ responses will continue
to be in proportion to their ability to pace themselves appropriately to work
within the timetable set.

919. In the case of committee inquiries, however, committees may have some
more control over their own timetables. This control will be relative, of course,
as committees will almost invariably have several projects in play
simultaneously, including legislation.

920. We recommend that no initial consultation by any Parliamentary
committee or body on any non-legislative matter should normally
contain a deadline for responses of fewer than eight weeks. Where it
proves impossible to meet this target, the committee or body should
provide a clear explanation for this in the consultation document.
{Recommendation 115}

921. We recommend that, where a second or subsequent consultation on
substantially the same subject is issued, the deadline for this should
normally be four weeks. {Recommendation 116}

922. Interesting forms of Parliamentary ’engagement’ or ’consultation’,
examples of which are given in the ’General Points’ section of the Report, are
in line with the ideas of the CSG. These have been successful events, though



doubtless resource intensive to run. Appetite also exists in the Parliament for
further innovation.

923. We noted Alex Neil’s vision of a body or bodies external to the Parliament
and feeding to it a ’sectoral’ view. This has resonances with the idea of
’commissions’ in key policy areas that Canon Kenyon Wright proposed and on
which we have made a separate recommendation earlier.

924. The CSG dismissed consultation after policy has been decided by the
Scottish Executive, or after the formulation of views by a parliamentary
committee, as inadequate:

"Consultation in the form of inviting comments on specific legislative
proposals for example, would not meet our aspirations for a
participative policy development process... What is desired is an
earlier involvement of relevant bodies from the outset - identifying
issues which need to be addressed, contributing to the policy
making process and the preparation of legislation."

925. We have already recommended in the Introductory section of this Report
that the Parliament’s effort must be directed at reaching out participatively not
only to "relevant bodies", important as these are, but to the public generally,
and especially those members of the public who have yet to become engaged
with the Parliament and the political process.

926. The reason for the CSG’s general position was clear enough. Where
consultation takes before policy has been developed into specific proposals,
those consulted have the opportunity to contribute to the outcome in genuine
partnership with those promoting the policy development. This represents
consultation as power sharing.

927. The earlier consultees are drawn into the process, the more they will be
able to influence the policy proposed, that is they will have a genuine
opportunity to share power. The later they are consulted, and the more
specific the proposals for consultation, the less chance consultees have to
initiate significant changes, or to share power. We therefore favour the
earliest possible involvement of consultees in all consultation exercises.

928. Of course, we accept that not all consultations are able to take place
at the start of policy development. Policy will be at a variety of stages of
development across the range of issues which the government is
dealing with at any one time. We consider that it is very important for
those being consulted to understand at what stage of the policy process
a consultation is taking place. This will enable them to ’pitch’ their
contribution appropriately - if they choose to contribute. It will also
enable them to gauge more accurately the impact on policy which any
contribution of theirs might have. We recommend that the Executive
and the Parliament, whenever they initiate consultation, should



invariably make the policy position clear in the consultation
documentation, so that those responding to the consultation are
entirely clear about what decisions they might be able to influence.
{Recommendation 117}

929. An outstanding example of good practice in ’consultation’ was given in
evidence taken from Dr Pamela Tosh, a post-graduate researcher of the
University of Edinburgh, on work she had completed on the Housing
(Scotland) Bill.

930. Dr Tosh conducted a case study on the Bill between July 2000 and
October based on 64 interviews with interest groups, MSPs, and civil servants
involved with the Bill. This research was complemented by earlier work based
on survey responses from 117 organisations involved with housing and
homelessness.

931. The research covered a number of the Parliament’s principles. The point
of particular interest in the present context was the Scottish Executive’s
initiative to open up the policy development on the homelessness section of
the Bill by the creation of a ’Homelessness Task Force’ which included
individuals from outside government:

"One further aspect of power sharing (which is interdependent with
another key principle which is based on developing procedures to make
possible a participative approach to the development and consideration of
policy) is the use of working groups and task forces by the Executive. The
recommendations of the Homelessness Task Force provided the basis for
the homelessness section in the Housing (Scotland) Bill. Representatives
from organisations, both those who sat on the Task Force and those who
were not part of it, welcomed the homelessness provisions that were set
out in the consultation document. The Task Force was welcomed by many
organisations as a process of opening up policy development to experts in
the field. Indeed, a member of the Labour Party commented that the way
in which the Homelessness section of the Bill had been developed could
well represent a model for future policy making."

932. It might have been thought that difficulties would be encountered over the
choice of Task Force participants. If this was the case in this instance, they
appear to have been overcome. As noted by Dr Tosh, even those bodies not
represented directly on the Task Force supported its recommendations,
suggesting that the outside participants effectively represented the aspirations
of a much wider group of interested parties.

933. Another potential difficulty related to the position of non-Executive
members of the committee dealing with the Bill at Stage 2. They had not been
party to the policy debate and arguments in the Task Force.



934. Such co-operative work on legislation, involving between the
governing parties, civic society and the non-Executive parties, should
be developed much further within the present Parliamentary context.
While no formal evidence has been received on this point, other such
task forces are in operation. The ’stakeholder scope’ in legislative
proposals could be extended widely through the use of inclusive Task
Forces, public meetings, presentations, seminars, conferences,
innovative consultation and so on, so that the eventual legislation
mirrors as closely as possible a workable social consensus. It is
particularly important that a unicameral Parliament brings all potential
resources to bear on the development of legislation to ensure that it is
of the highest possible standard.

935. We recommend therefore that the Executive should go further in
developing the Task Force concept, encouraging them, where
appropriate, to invite participation by MSPs, including members of non-
Executive parties (although we recognise that there would be
circumstances where such parties would not wish to participate, where
they felt that they would be likely to be critical of the thrust of the
legislation). We consider that developing participation along these lines
would build cross-party support for the recommendations of Task
Forces, and develop means of co-operation in policy development
which do not compromise MSPs’ essential political identities.
{Recommendation 118}

936. This was an interesting and commendable example of modestly innovative
consultation where the process was engineered to ensure active participation
by representative people from outside government in such a way that civic
society was represented and participating at the point of policy development.
The policy product delivered as a result appears to have been one which
commanded widespread support among people and groups who are actively
involved in the debate on housing and homelessness.

937. We applaud the introduction of such innovative consultation
practices, and recognise that it might be used to cast the net of
participants in policy creation more widely. We recommend that the
Executive, and non-Executive parties, should develop this co-operative
means of policy creation as a priority. {Recommendation 119}

938. We heard a lot about the problems of consultation. We consider that some
of these problems could be addressed by joint Executive-Parliament work in
this area.

939. The general difficulty is that the Executive might consult upon a legislative
proposal which, later on, is consulted upon by the lead committee appointed
to undertake the Stage 1 report. One result is irritation on the part of
consultees who may be asked virtually the same questions twice, against a
decreasingly adequate deadline for responses. The alternative is for the



committee to rely on the Executive’s consultation and analysis, which may be
inherently unsatisfactory.

940. There may be scope for the Executive and Parliament to discuss co-
operative working here. If there were to be a system of pre-notification
by the Executive to the Parliament of consultations on legislative
proposals and work programmes in general, and an earlier identification
of lead committees (all assisted, perhaps, by the earlier suggestion of
an annual Parliamentary outline business programme), it may be
possible to devise a single consultation exercise, to the benefit of
consultees, by enabling a longer response deadline, and to those
consulting, by stream-lining existing practices. We recommend that the
Executive and the Parliament should consider the possibilities for so
streamlining their consultation processes. {Recommendation 120}

941. We also heard concerns about how the Parliament launches its
consultation exercises and how, in certain cases, the only notice given of
consultation exercises was by means of a press release:

"We have also been concerned that, on a number of occasions,
major Committee Inquiries, which have significant implications for
the HIE Network, have been launched simply with a press release
appearing on the website. While we have generally picked these up,
there is a danger that key players in Scotland are not submitting
evidence because they are not aware such an Inquiry is underway."

942. We do not consider that it is sufficient to ’publicise’ a consultation by
posting a press release on the Parliament’s web site. If NDPBs consider
that there is a risk that they might miss the launch of committee
consultations, it is clear that there is an even greater risk that other
interested parties, who are less well-resourced, and the general public, will
also miss them. We agree that press coverage is valuable, but it is not
realistic to assume that there will be coverage and that all relevant parties
will be informed by it.

943. We suggest therefore that placing a press release on the Parliament’s
web site should be considered only as one technique for engaging the
public. Press articles should also be prepared for specialist publications
wherever possible, and deployed along with other means of engaging
people, for example, electronic consultation, public presentations and
roadshow opportunities. For example, for this inquiry, we sought
responses by writing out with the details of the inquiry to a substantial data
base of organisations and individuals which we had built up beforehand.
We consider that the public must be engaged so far as possible on its own
terms, and that those consulting should plan carefully how to bring the
issues which are the subject of consultation to the attention of those whom
committees hope will respond.



944. We commend the use by Committees of ’civic participation’
exercises, such as the Equal Opportunities Committee’s Event on the
Race Relations Acts (SP Paper 427); the Enterprise and Lifelong
Learning Committee’s Report on the Lifelong Learning Convention (SP
Paper 577); and the event commissioned by SPICe for the Justice 1
Committee on issues of Sentencing and Alternatives to Imprisonment. A
total of 366 individuals from outside the Parliament participated in these
events. The evidence we received suggested  that events like these
were generally welcomed, and we expect that such events could be
used more widely in a range of committee activities as good practice
develops.

945. It is essential that the "process of consultation" is more than a
tokenistic, add-on’ activity, and that it is an integral part of all policy-
making by the Parliament and the Executive. This means that, if
adequate engagement is to be achieved with civic society and the public
on specific policy issues within the challenging terms set by the CSG,
and if there is to be genuine ‘power sharing’ through consultation, both
the Scottish Executive and Parliamentary Committees must work at
drawing civic society and individuals into the policy-making process
earlier than has always been thought appropriate in the past. The
governance partners may require to invest enormously more effort and
resources in imaginative ways of engaging the public in this process if
consultation is to contribute effectively to policy development and
governance.

946. The enormous importance of involving young people of all ages in the
consultation and policy processes cannot be overstated. The Scottish
Executive was asked what was being done to promote such activity and
provided an encouraging answer.

"Work is underway to determine ways of including young people in
decision making at local and national levels; the Executive has said that it
is committed to financial and other support to young people involved in the
Scottish Youth Parliament; it has noted the existence of some local youth
councils whose members engage with local authority officials; work is
underway to strengthen the youth dimension of community learning;
earlier in the year, consultation was conceived on the development of
youth work and the development of participative approaches to young
people; the Executive notes that the national priorities for school education
include a commitment to teach pupils citizenship duties and
responsibilities; an announcement was anticipated on developing a
national statement of education for citizenship."

947. This is an impressive amount of activity involving young people. We invite
the Executive to report to the Parliament in due course how the effects of
these initiatives are measured, what success these individual measures have



had, and how they have been worked together into a coherent and targeted
programme to draw young peoples’ voices into governance.

948. More generally, we think it will be very important to the continued
drive for co-operative government between the Executive and the
Parliament and the development of better government, for the work
plans of the Executive and the Parliament, to be co-ordinated where
possible in order to ensure that the opportunities for consensus
working across all areas of government, policy and legislation, are
identified. We recommend that the Scottish Executive and the
Parliamentary authorities should discuss how this might be taken
forward. [Recommendation 121}



FUTURE ACTIVITY: SELF ASSESSMENT AND MONITORING

949. The CSG proposed that the Parliament itself should review its
performance against the 4 key principles regularly: at least once during each
Parliamentary session; and that this role should be one for this Committee.

950. There was broad support for a process of review amongst those who
contributed to the inquiry. We had to consider therefore the extent to which
the review process can be made an integral part of the Parliament’s work in
the future .

951. The decision to conduct an overview of the principles as a whole in this
initial review was correct. We expect that the work undertaken will establish a
useful broad platform for future review work.

952. The time and resources allocated to this review have been considerable,
and they have deflected us from other areas of work. In addition, the broad
approach which we have taken may have prevented us from looking in
sufficient depth at some aspects of the Parliament’s work. Subsequent
reviews in future Parliaments can probably afford to be narrower in focus and
therefore more detailed in nature.

953. We therefore recommend that our successors on this committee
should not attempt a full annual review of the application of the CSG
principles. Instead, they should consider whether the principles remain
valid, or require refinement, and they should review particular aspects
of their application, with a view to producing shorter and more focussed
reports. Any such reports should be considered for debate in the
Parliament. {Recommendation 122}

954. Reviews of the equal opportunities principle should be conducted in close
collaboration with the Equal Opportunities Committee.

955. Any comprehensive review, along the lines of this inquiry, should be
conducted at longer intervals, possibly on a 2 to 3 Session cycle.

956. We have considered suggestions that the review of the application of
the CSG principles should be undertaken by an outside body, such as
the Scottish Civic Forum. While we would welcome any work by outside
bodies to contribute to Committee’s regular reviews of the application of
the principles, we recommend that the process of reviewing the
application and development of the key principles should remain the
business of the Parliament, and should be considered the responsibility
of this Committee. {Recommendation 123}



957. Any future review of the CSG principles should, of course, be conducted in
a fully inclusive and participative manner, as recommended in paragraphs x-y
above for all Committee consultation and inquiry.

958. In addition, therefore, to the valuable, traditional methods of
gathering evidence through written memoranda, witness sessions and
public meetings, we recommend that our successors on this Committee
should establish a regular convention or Chamber event, along the lines
of those held by some other committees. Such events should be open
principally to participants from outside the Parliament, but should
include MSPs and their staff and Parliamentary staff, and the
proceedings of such civic participation events should inform the reports
of the Committee. {Recommendation 124}

959. Such an approach to civic participation could make a significant
contribution to the Parliament’s drive to reach out to politically
disengaged sectors of society, a drive which we see as the key outcome
of this present inquiry.

960. We suggest that our successors, as preparation for the next stage of
review work, should, where possible, establish quantitative benchmarks
against which to measure its performance in moving forward on each
principle. This is likely to involve a major effort, and to take a considerable
period to implement. We consider that it is be important that this work is co-
ordinated with the ongoing work of the SPCB on corporate governance,
communications and management planning.

961. We think it is logical that the substance of the next such inquiry should
include a review of the application by the Parliament of the recommendations
and conclusions set out in the present report.

962. Finally, we concluded that it was no longer necessary or helpful to
allude to the CSG principles, or to try and recapture the CSG’s thinking
in applying them to the Parliament’s procedures and practices. The
Parliament, and future Procedures Committees, should not regard
themselves as restricted by principles which they may wish to broaden
and deepen in the future.

963. The CSG principles have already been adopted, and adapted, by the
Parliament, and we are certain that they will evolve significantly in the
future. We therefore recommend that the four principles:

• the Scottish Parliament should be accessible, open, responsive,
and develop procedures which make possible a participative
approach to the development, consideration and scrutiny of
policy and legislation

• the Scottish Parliament in its operations and its appointments
should recognise the need to promote equal opportunities for all



• the Scottish Executive should be accountable to the Scottish
Parliament and the Parliament and the Executive should be
accountable to the people of Scotland

• the Scottish Parliament should embody and reflect the sharing of
power between the people of Scotland, the legislators and the
Scottish Executive

should be known and understood as the Parliament’s principles, and
that our successors on this Committee should review them on that
basis. {Recommendation 125}



APPENDIX B

CONVENER’S AMENDMENTS (2): POWER SHARING SECTION

Optional Insertion  for discussion after Paragraph 812

1. The importance of recognising and defending the interests of backbenchers
institutionally has been recognised earlier by our proposal that the Bureau’s
membership should include backbench representation, to allow backbench
perspectives to be given directly on all aspects of Bureau business.

2. Effective backbench representation will probably only work efficiently if it is
founded on a secure appreciation and clear articulation of backbench
concerns and views. We suggest that a structure could be created to facilitate
the articulation of backbench concerns and views in the Parliament.

3. We consider that there could be benefits to the Parliament as a whole in
the creation of a Backbenchers’ Group, analogous to the Conveners’
Group, to provide a forum in which matters of common concern and
interest to backbenchers could be expressed, and views crystallised
and conveyed onwards. We recommend that the Standing Orders
should be amended to provide for the creation of a Backbenchers’
group. {Recommendation}

4. Such a proposal would present a considerable challenge, not least to
backbenchers themselves. There are many calls on the time of MSPs, and
the number of groups in the Parliament is already extensive. The overall
potential advantages to consolidating the importance of backbench MSPs and
providing a focus for this key voice in the Parliament seem to us likely to
outweigh the challenges of proceeding however.

5. We do not think it is appropriate to propose any detailed arrangements for
such a body in this Report. If the proposal is agreed in principle, we will
consult on the detailed arrangements, and bring forward firm proposals in due
course.

6. Nevertheless, consideration could be given to such a group acting as the
selection forum of the backbench Bureau representative; a means of
gathering and conveying backbench views on the arrangement of
Parliamentary business in the Chamber; a focus for any representations
about backbench roles throughout the Parliament; a sounding board for the
SPCB, the Bureau and the Presiding Officer in considering all matters of
relevance to backbenchers; and a source of subjects for Members’ Business
debates, and plenary debates - including the ’new look’ subject debates
proposed above. We consider that the existence of such a Group would



indicate to the world at large backbenchers’ importance within the formal
structure of the Parliament.

7. The proposed rules for any such Group would be set out in the Standing
Orders of the Parliament. A firm definition of who constitutes a backbencher
in the Scottish Parliament would need to be established, but we envisage a
Group consisting of all backbench MSPs, perhaps with a small elected
steering body. The provision of any administrative support would require to be
discussed with the SPCB.

8. As a first step we recommend that the Presiding Officer should take
steps to ascertain the views of backbenchers. We recommend that this
should be done quickly. {Recommendation}



APPENDIX C

CONVENER’S AMENDMENTS: BALANCE OF ACCOUNTABILITY SECTION

General Debates in the Chamber

486. General debates offer the Executive an opportunity to ’showcase’ its policies and
perhaps that is how they are seen by most members and the public. While it may be
a foregone conclusion where an Executive majority exists, winning a vote at
Decision Time in the Chamber on a motion of support for a particular policy helps
the Executive to legitimise that policy.

487. Usually such motions are the subject of amending motions put forward by the
Non-Executive parties and which seek to challenge aspects of Executive policy
embodied by the Executive motion. This procedural formula allows the Executive
and Non-Executive parties to explain their positions on issues for debate, and to
challenge the underlying premises of their opponents’ position.

488. This latter aspect carries a distinct mutual scrutiny element where the Executive
and Non-Executive parties are required (in the cut and thrust of debate) to justify and
defend their policy positions. If the ’scrutiny’ is ultimately weak therefore (because
the substance of debate rarely, if ever, has the effect of reversing the governing
party or coalition position) debates retain some importance as occasions when the
rigour of policy positions can be tested.

489. It is noteworthy that, while the Committee received a great deal of evidence
about committees - much of it positive - it received little comment on business
conducted in the Chamber, and much of what was said was lukewarm or critical.

490. While some of the work of the Chamber is relatively technical, and may be
of limited interest, the Parliament should keep its plenary arrangements under
regular review, to ensure that these are contributing as fully as possible to
sustaining an open, accessible, accountable and interesting Parliament.

491. General debates are opportunities for informed debate, on the national stage,
about the areas of responsibility which have been devolved to the Parliament and
which have relevance to the Scottish people. This is not always how such occasions
are perceived however.

492. We question whether the formula of motion and amendment followed by a vote is
invariably suitable for general debates. The format of such debates reinforces the
likelihood that party political positions will determine the tone and nature of the
exchanges. These debates become highly predictable, with speeches and votes
following Party lines. Instead of opening new horizons on the issues being debated,
this formal style of debate tends to lead to the simple reiteration of party positions
and a reinforcement of party differences. The style of these debates might be argued
to run counter to the principle of a consensual Parliament, and certainly provides a
contrast with much of the work of the committees.



493. We recognise that a proportion of general debates will continue to demand the
motion/amendment/vote mechanism where the party which initiates the debate
considers a particular subject touches on an important party political policy position.

494. In addition to debates using this format however, we suggest that there
may be a case for the Parliament giving consideration to subject based
debates in which there would be no motion and no vote. Such debates could
prove significantly different from motion-based ones, which are fuelled by
party political considerations, and could offer the Parliament an opportunity
for a more expansive, reflective and topical investigation of a subject or issue.

495. It would seem sensible to initiate subject debates on a trial basis, and we
recommend that two trial debates of three hours each, on topical and
substantive issues, are arranged for early in the next session of Parliament.
These could then be reviewed, and, if thought successful, could be made a
regular feature of Parliament’s work. {Recommendation 50}

496. We suggest that the management of debates could be improved by making
the text of motions available further in advance than the two sitting days
which are required at present. This would assist civic society in briefing and
lobbying MSPs, and give MSPs greater clarity about the amendments they
wished to lodge, and longer to research and prepare speeches. Members
would have longer to consider whether they wished to speak in any given
debate, and could be asked to submit notice of a desire to speak much earlier
than at present. This would allow the clerks more time to assess how the
available time could be allocated, and the time to advise members what the
demand was to speak in each debate.

497. We made an earlier recommendation that requests to speak in Stage 1
debates should be notified electronically by means of a new intranet facility,
and we recommend that the practicability of extending this arrangement to all
debates, and providing feedback from the clerks, should be given careful
consideration. {Recommendation 51}

498. We recommend that the Bureau should consult on the principle of adopting
a convention where motions should be lodged a minimum of 4 sitting days in
advance of the dates of debates, subject perhaps to the right of movers of
motions to make manuscript amendments to the wording bin certain
circumstances. We also recommend that earlier deadlines should be
considered for the tabling of amendments. {Recommendation 52}

Members’ Business

499. The CSG Report recommended that time be set aside specifically for private
members’ business. Members lodge motions on a wide range of topics, and may
’star’ their motions to indicate that they wish them to be considered for selection for
debate. The Bureau tends to select motions which are non-controversial and the
topics selected usually raise either local constituency and regional issues, or general
’campaigns’ or causes in which the sponsoring MSP is interested. Occasionally, a
member’s motion may be selected to commemorate a specific event, such as the
50th anniversary of the Nordic Council.



500. Since the first such debate on 8 June 1999 until 26 September 2002, 219
members’ debates have been held. Up to 45 minutes are set aside at the end of
plenary time on Wednesdays and Thursdays. The debates pass without a vote and
attendance is usually meagre.

501. The level of attendance does not undermine the rationale for such business.
These debates provide opportunities to raise important local issues with the
Executive, or to press very specific issues which might otherwise not be capable of
being pursued under the general motions which are the subject of most plenary
debates. They therefore often attract specific audiences to the public gallery, and
they are a valuable means for MSPs to promote the concerns of, for example,
charities and local and national campaign groups. These debates are rarely of a
party political nature, and, as votes are not called, they tend to be free of
partisanship. Possibly partly as a result, these debates frequently attain a quality and
freshness which the present general debates often lack.

502. We consider that the existing procedures for Members’ debates generally work
well, but we wish to open a debate on 4 possible changes to existing practice.

503. Firstly, the system for selection of the members and business for such debates
could be changed. Under present rules there are no timetabling decisions to be
made as the upper time limit of, and time for, these debates are fixed, and the
debates almost always assume a non-party political flavour. Under the present
arrangements motions for such debates are determined by the Bureau. In practice
the motions are selected by the parties’ business managers, and this could be
argued to be inappropriate in the circumstances of backbench members’ debates.

Option A

504. We recommend that consideration be given to other means of selecting
topics for debate in Members’ Business. In particular, we support the
suggestion that a panel of backbenchers could be given this role, although we
are open to suggestions that some "slots" might be suitable occasions to
debate petitions, or might be made available for nominations by the Presiding
Officer. {Recommendation 53}

Option B

We recommend that consideration be given to other means of selecting topics for
debate in Members’ Business. We suggest that an appropriate manner might be
to allow Members to lodge one ‘starred’ motion at any given time, and for there to
be a ballot of ‘starred’ motions to select motions for debate. If this were to be
agreed, we suggest that some "slots" could be held in reserve to provide suitable
occasions to debate petitions, and that others might be reserved for the
commemoration of important anniversaries, to be determined by the Bureau.
{Recommendation 53}

505. Secondly, it is appropriate at least to question the practice of placing Members’
Business after Decision Time. This might be seen to mark it, unfairly, as a poor
relation of other plenary business. This impression is reinforced by the rather



disruptive, and presentationally poor, exit from the Chamber of most members as
the Presiding Officer is initiating the next business.

506. We recommend the re-positioning of at least one of the Members’ Business
sessions during the period 14.00-17.00 on Wednesday or 09.30-17.00 on
Thursday early in the next Session on a trial basis and where a motion has
attracted a high level of support. The Committee would review this experience
and report to the Parliament. An amendment to Rule 5.6.1(c) would be
required. {Recommendation 54}

507. Thirdly, if the Parliament were to decide at some future period to increase
the time for plenary business, it might give consideration to increasing the
time available to Members’ Business also. {Recommendation 55}

508. Fourthly, given the largely non-party political subjects of motions for
Members’ Business debates, we recommend to the political parties that they
should agree to a convention that support for members’ motions should not
be subject to party discipline. {Recommendation 56}

Time in the Chamber

509. Various aspects of time allocation in the Chamber are sometimes criticised by
members.

510. The CSG took pains in balancing constituency, plenary, committee, party political
and travelling pressures when devising a proposed weekly timetable for the
Parliament.

511. The proportion of time devoted by the Parliament to work in the Chamber stands
as an indication of the importance in which it holds plenary work.

512. The Committee circulated a questionnaire to members in October 2002 seeking
views on whether there was an appetite for further work to investigate whether the
present time available in plenary was correct.

513. It will be important to keep a consistently open mind about the
Parliamentary timetable as a whole, though this does not mean a departure
from the idea of ’family friendly’ hours which has wide support inside and
outside the Parliament.

514. We intend to report on the results of the preliminary questionnaire, and we
recommend that our successors in the next Parliament should consider taking
forward such proposals for changes to the Parliamentary week as appear to
command significant support from Members. {Recommendation 57}

Civil service

515. Comments about the civil service in some evidence received in the inquiry
prompted reflection on Parliament’s procedural relationship with the civil service,
Executive agencies, and Non-Departmental Public Bodies (NDPBs) which are



effectively part of the machinery of government but operate at arms length from it on
a day-to-day basis; and the modernisation of government.

516. There is comment elsewhere on the confusion many people appear to
experience over the labels applied to parts of the devolved government structures.
There was some uncertainty about how the civil service fitted into the picture. One of
the responses we received noted: "The use of the term "Executive" to describe both
the body of Ministers and the civil service causes...confusion." This common practice
of conflating the civil servants serving the Scottish Ministers with the Ministers does
not reflect the statutory position, but Highlands and Islands Enterprise has drawn
attention to what is a significant problem.

517. The Scottish Executive is defined in Section 44 of the 1998 Act as the First
Minister, the other Ministers appointed by him under Section 47 of the Act, and the 2
Law Officers.

518. The Scottish Executive is a part of a larger entity called "The Scottish
Administration" which comprises "Ministers and their staff". The "staff" in question
are the civil servants working for the Ministers of the Scottish Executive. Section 51
of the Act makes clear that the civil servants are members of the Home Civil Service,
a unified United Kingdom civil service.

519. The term "Scottish Executive" does not in statute cover the civil service, which is
a separate part of the "Scottish Administration". The CSG principle of accountability
does not apply directly to the Administration in the sense of civil servants being
accountable to the Parliament. The phrase, "The Scottish Executive" should be
accountable to the Scottish Parliament....." refers to the accountability of Ministers,
not the civil service.

520. The CSG Report did not consider the structure of the executive branch (i.e.
the Government), or the relationship between Ministers, civil servants and
MSPs because it was not in its remit to do so.

521. Nevertheless, civil servants do interact directly with the Parliament. They
appear regularly at committees as witnesses. They brief Committees and,
occasionally, ad hoc meetings of MSPs, and it is now accepted that MSPs are
entitled to approach civil servants directly in a range of ways in pursuit of
relevant information. The evidence received in the course of the inquiry did
raise a number of concerns about the role of the civil service in relation to the
Parliament.

Evidence

522. The Enterprise and Lifelong Learning Committee stated that: "There is probably a
need to clarify the relationship between civil servants and the Parliament
(committees)."

523. The Committee continued on to note that: "There was... a concern that public
bodies beyond the Executive such as SHEFC, SFEFC or the SQA were not as
directly accountable as necessary, and how their accountability could be improved
should be examined."



524. Other evidence referred to "a secretive civil service"; an impression gained that:
"... the executive will only let the public, and the parliament, know what the executive
want them to know..."; and that there was "no access to civil servants by the Scottish
electorate to question them on legislative issues..."

525. On the other hand: "Officials are ...willing to conduct informal discussions at an
early stage in the policy development process with a wide variety of organisations.
This undoubtedly means that by the time formal consultation takes place, a number
of issues have been clarified and the process of policy development is more
advanced."

526. These are mixed experiences and perceptions and it may be helpful to
summarise the present position with regard to the Civil Service.

Discussion

527. Sir Edward Bridges, then Permanent Secretary to the Treasury, gave the classic
definition of Ministerial accountability XX years ago:

"It is upon Ministers, and not upon civil servants that the powers of Government
have been conferred: and it is Ministers...who are answerable to Parliament for
the exercise of those powers...Save in special circumstances...civil servants have
no powers of their own."

528. Civil servants do exercise Ministers’ powers of Ministers, but only when they are
delegated to them. Such instances do not therefore disturb the principle of
Ministerial accountability as expressed in the Scottish Ministerial Code: "Ministers
have a duty to the Parliament to account, and be held to account, for the policies,
decisions and actions taken within their field of responsibility..."

529. The memorandum of evidence given to this Committee by the Scottish Executive
explains how Ministerial accountability and the role of civil servants relate to each
other in terms essentially the same as Bridges expressed almost half a century
previously:

"The Scottish Executive places a great deal of importance on the
modernisation and opening up of the political process. Accountability to the
Parliament and to the people of Scotland is central to this. The lines of
accountability are clear: civil servants are accountable to Scottish Ministers,
who in turn are accountable to the Scottish Parliament (emphasis supplied)."

530. The ground rules for civil servants appearing before committees of the
Parliament are set out in The Scottish Executive document "Scottish Executive
Evidence and Responses to Committees of the Scottish Parliament." The salient
points are:

"A central principle of the relationship between officials and Committees is
that officials who give evidence to Committees do so on behalf of their
Ministers, and under their directions and with their approval. This in turn
reflects the principle that it is Ministers who are directly accountable to the



Parliament for both their own policies and for the actions of their Executive
Departments."

"Officials are accountable to Ministers and are subject to instruction; they are
not directly accountable to Parliament. This does not mean, of course, that
officials may not be called upon to give a full account of Executive policies, or
indeed of their own actions on recollections of particular events. But their
purpose in doing so is to contribute to the central process of Ministerial
accountability, not to offer personal views or judgements on matters of
political controversy... "

531. This framework for civil servants - it is the Scottish version - is a matter for the
UK Government. It has not been endorsed by the Westminster Parliament.

532. A resolution of the Westminster Parliament was passed in 1997 agreeing basic
principles for civil servants providing evidence to Parliamentary committees:

"...Ministers should require civil servants who give evidence before
Parliamentary Committees on their behalf and under their directions to be as
helpful as possible in providing accurate and truthful and full information in
accordance with the duties and responsibilities of civil servants set out in the
Civil Service Code."

533. The Civil Service is a reserved matter under the terms of the 1998 Act. Civil
servants serving the Scottish Executive are members of the Home Civil Service
which also serves Ministers of the UK Government and the National Assembly for
Wales. The consequence is that the terms of civil servants’ engagement with the
Parliament is not under the Parliament’s control. Any change in these terms would
appear to require changes to primary legislation at Westminster. The implications of
the current position and possible changes to it have been the subject of academic
comment, some of which has placed a question mark over the ability of the civil
service in Scotland to respond to the challenges of devolved government in Scotland
with sufficient flexibility.

534. It is not within the present remit of the Committee to range over the full role
of the civil service, or the relationship between civil servants working within
the Scottish Administration and the rest of the UK civil service; but it does
seem appropriate to consider the role played by civil servants in the scrutiny
work done by the Scottish Parliament.

535. The business of committees taking evidence from the Executive could hardly
proceed satisfactorily without the presence of officials alongside Ministers: "Modern
Government is so complex, and a Minister’s functions so varied, that most of the
work of each department is carried out with little reference to the Minister." The
reality is that no parliament would be able to scrutinise government effectively
without questioning civil servants. Ministers recognise this reality also, and are
invariably accompanied to committees by relevant civil servants.

536. The present rules of engagement between the civil service and committees
recognise and facilitate this, rendering less glaring the effective ’fiction’ that Ministers
are able, genuinely and practically, to be responsible for every act undertaken in



their department. The short document or ’protocol’ agreed between the Scottish
Executive and the committee clerks of the Parliament assumes without fuss that civil
servants will be available to give oral evidence, and sets out the procedure for the
Executive giving evidence on that basis. It is common therefore for civil servants to
appear before committees without their Ministers.

537. We have not been made aware of any reluctance on the part of the Executive to
permit civil servants to attend committees to provide evidence. Our own experience
of having officials from the Department of the Minister for Parliamentary Business
before us has been a positive one.

538. Tom McCabe MSP, then Minister for Parliament, invited us to consider how to
improve "relationships and communication with civil servants."

539. To an important extent the Parliament’s ability to develop its relationship with,
and obtain the co-operation of, the civil service in the work of committees is likely to
depend upon Members’ own willingness to press for officials’ attendance and to seek
to engage with them using the existing conventions. The agreed conventions do
appear to provide considerable scope to develop these relationships.

540. We therefore consider that it is important that the Parliament and its
committees should continue to call for evidence from officials serving the
Scottish Executive and should develop this highly significant relationship. We
also consider that MSPs should use the agreement that they can telephone or
e-mail civil servants directly, using the Executive directory on the Parliament’s
intranet, in order to consolidate good relationships.

541. We think it is also important for the civil service to think of its relationship
with the Parliament and its committees in progressively positive and creative
terms. At present, the relationship between the civil service and the Parliament
appears to be operating largely as it did with the Westminster Parliament
before devolution. While the volume of contact between the Scottish
Administration and the Parliament has increased, it appears to us that the
nature of contact, and the mutual attitudes of the civil service and the
Parliament have remained disappointingly static. We consider that immediate
action is required to improve the quality of the relationship between the civil
service and the Parliament, to one which is more in keeping with the CSG’s
and the Parliament’s principles.

542. The civil service is a key element in the structure of governance. Some academic
commentators have noted "questions about the responsiveness and innovative
ability of the civil service", and have given the impression that it has been left behind
in some sense in a Scotland of new political structures. We are aware of these views
from recent literature on the civil service in devolved Scotland rather than from any
explicit evidence received. We suggest that there needs to be a more open and
relaxed relationship between committees and MSPs and the civil service, and we
expect the civil service to take a more pro-active role in developing future
relationships.

543. In particular, we envisage a civil service which is much more open to the
Parliament and its Members, and also much more self-confident in its dealings



with the Parliament than at present. By this we mean specifically that the civil
service should be willing and able to assist MSPs generally in their
Parliamentary work, and should not regard itself as working exclusively for
Ministers. The government of Scotland is an exercise in collaborative work
between the Scottish Executive, the Parliament and the people of Scotland,
and the arrangements for the civil service in particular, as the main
administrative engine of government, need to reflect that.

544. For example, we consider that the civil service should be ready to assist
MSPs in drafting amendments to Bills as a matter of routine; that civil servants
should also be prepared to initiate discussion on the drafting of answers to
parliamentary questions and correspondence with MSPs, prior to answers and
replies being issued, in order to clarify MSPs’ objectives; and that the present
system of Departmental Committee Liaison Officers (DCLOs) should be
developed, to become an explicit ’gateway’ for Committees to obtain briefing
and guidance from the policy sections of the Departments of the Scottish
Administration. Informal meetings between civil servants and MSPs over items
of Parliamentary business should be entirely routine and quite unremarkable.

545. We see no reason why  the establishment of such a practical relationship
between the civil service and the Parliament should disturb the constitutional
position whereby the civil service in Scotland is responsible to the Scottish
Executive. We are concerned that, unless the skills and resources of the civil
service are made available to the Parliament in this manner, many of the
potential benefits of devolution - particularly the development of genuine
partnership working in government in the broadest sense - may well be lost.

546. We recommend therefore that the Executive and the Parliament should set
up a steering group of MSPs and Ministers, supported by civil servants and
parliamentary officials, to bring forward a practical agreement to facilitate a
new relationship between the civil service and the Parliament along these
lines. {Recommendation 58}

’Arms Length’ bodies

547. It is the case that a great deal of the work of government has been transferred
from ’core’ departments to various bodies, Executive Agencies and Non-
Departmental Public Bodies (NDPBs) over the past 15-20 years.

548. So far as these ’arms length’ bodies are concerned, it appears essential for
Parliamentary committees to have access to those actually directing and working in
these bodies: "... if accountability is only through Ministers, in respect of an agency
with hundreds of officers and thousands of clients, the chain is too long ... and true
accountability is weakened."

549. The proliferation of reports, accounts and Management Statements setting the
relationship between Ministers, central departments and ’arms length’ bodies
provides fertile ground for the Parliament to direct its scrutiny of such agencies and
NDPB.



550. To take one example, the "Management Statement between Enterprise and
Lifelong Learning Department and Highlands and Islands Enterprise" identifies
clearly the accountability lines running between the Parliament, the Scottish
Executive, the civil servants and Highlands and Islands Enterprise itself. It is the
Departmental Accountable Officer who is "... accountable to Parliament for the issue
of grant-in-aid and ensuring that the funding is within the scope and the amount
authorised by Budget Act and that Parliamentary authority has been sought and
given." The Chief Executive of Highlands and Islands Enterprise is, "... accountable
to Parliament on the use or stewardship of public funds by Highlands and Islands
Enterprise;"

551. The accountability trail moves on to the Auditor General for Scotland through
whom, "... Parliament exercises oversight and scrutiny of Highlands and Islands
Enterprise", and who lays reports before the Parliament which the Audit Committee
uses to examine Highlands and Islands Enterprise’s, "... propriety and value for
money...", on which the Head of the Department of Enterprise and Lifelong Learning
will: "... normally be witnesses in any Audit Committee examination of Highlands and
Islands Enterprise’s accounts."

552. The current process therefore, in respect of bodies like Highlands and Islands
Enterprise, and for defined purposes, allows for senior personnel, including civil
servants, to be held accountable directly by the Parliament.

553. There is a good deal of evidence of Parliamentary work with agencies, NDPBs,
and, equally important, regulatory bodies. Individual committees relate to individual
’arms length’ and regulatory bodies. There is however little sense of a Parliamentary
policy driving scrutiny in this whole field.

554. The question of with what rigour and success, and how systematically, the
Parliament is scrutinising such bodies is not one that can be judged at present.
However, the interesting evidence sent in by Scottish Natural Heritage in this respect
shows a strong awareness of the Parliament’s scrutiny role and an appetite to
engage with it:

"... we consider that further thought might be given to the relations between
NDPBs and the Parliament. In our experience, the role and value of NDPBs is
often not fully understood. There is a need to improve cross-party
understanding of the role of, and expertise within, NDPBs, to make their
activities more widely transparent and to improve the perception of NDPB
accountability."

"The Scottish Parliament has an important role in scrutinising the use of
public resources and the outputs achieved with those resources. Ministers
currently have the responsibility for reviewing the activities of NDPBs through
the Quinquennial Review process. There is currently no formal process by
which NDPBs can be subject to scrutiny by Parliament or its committees... we
believe that there is scope for giving the relevant Committee responsibility for
scrutinising and commenting on the work of each NDPB, at least on an annual
basis."



"There may also be scope for involving the relevant Committee in the
Quinquennial Review process for each NDPB... There is need for greater
clarity in the extent to which Chairmen and members of public bodies have
responsibility for reporting to the Parliament on issues of strategy
development, the disposition of resources and the overall management of the
organisation."

555. We consider that it is vital to the scrutiny of ’arms length’ bodies that the
Parliament develops a high profile, well-resourced and systematic approach to
scrutinising such bodies. Without such an approach accountability and
power-sharing are unlikely to prove adequate. We therefore recommend that
our successors on this Committee should consult on, and produce, a
framework for scrutiny in this area of the governance of Scotland.
{Recommendation 59}

Modernisation of Government

556. Reference has been made above to the Scottish Executive’s stress in its
evidence to us on modernisation and opening up of the political process. We were
struck by the relatively traditional nature of the models of accountability cited -
parliamentary questions (PQs), debates in the Parliament, and Ministerial
correspondence - and by the absence of qualitative indicators by which to judge
success.

557. While the rising number of PQs and the increasing volume of Ministerial
correspondence may be examples of evidence of heightened traditional political
activity, it is not clear that such activity translates into a modernisation of government
which will extend the political process.

558. It has already been argued in this report that a bolder, and more resource-
intensive, and innovative approach than hitherto, from both the Executive and the
Parliament, will be necessary to extend the circle of political inclusion. The essence
of ’modernisation and opening up’ seems to be deeper and wider participation by the
public in the creation of policy.

559. The aspirations set out in Section 2.2 of the Executive’s document ’Working
Together for Scotland’ (29 January 2001) are laudable. For example, appointing a
wider range of people to serve on public bodies, rolling out delivery of "21st century
government", and delivering a visible programme of modernisation in the civil
service, are probably objectives shared by a majority of people and politicians.

560. We had some difficulty, however, in detecting how these policy objectives were
to be delivered in ways that fitted in with the new participative, post-devolution
politics in Scotland. We wondered where the strategy was for involving the
Parliament and the people directly in the development of these policies.

561. For example, the Executive document referred to above notes at paragraph 2.2:
"We are working on a programme to reform the way the Executive and the civil
service operate, taking advantage of developments in information technology."



562. This appears to be a vital area of government effort. Should the Parliament have
a role here and elsewhere as a ’gateway’ for novel and extended participation in
these matters? If the Parliament were to be involved however, would the
Parliament’s present structures be equipped to enable effective participation to take
place?

563. The general approach to inclusion and modernisation set out in ’Working
Together for Scotland’ is one that has been a prominent part of central government
policy for some time, pre-dating ’live’ devolution in Scotland.

564. The Executive’s evidence to us clearly demonstrated its commitment to an
inclusive government policy process. We suggest that closer engagement with its
governance partners would help the Executive to ensure its vision is realised.

565. We consider that the Parliament should be an active partner in the
modernising and open government process, being given the opportunity to
initiate and comment on proposals in such as areas as the structure, staffing
and operation of the Scottish Administration and others central to
modernising government. We consider that this would be fully consistent with
the principles of the Parliament, and we recommend that the Scottish
Executive and the Parliament should reach agreement on how to draw the
Parliament into active partnership. {Recommendation 60}

Parliamentary consideration of constitutional and governance matters

566. We suggest that the policy and role of the Parliament are as yet under-developed
in its relations with the civil service, the overall approach to its scrutiny of Executive
agencies and non-departmental public bodies, and its possible place in the agenda
for modernising government; and that the structure of its present scrutiny
mechanisms might make such activity difficult.

567. The UK constitution is a reserved matter, but the Scottish Parliament has a clear
interest in a wide range of constitutional issues which have an impact on Scotland,
and sometimes on the Parliament itself. However, there is at present no body within
the Parliament charged with considering such issues, or giving Parliament any
considered recommendations on how it might respond to consultations which seek
its views on constitutional and governance matters.

568. This is an issue which the Committee grasped early on when it agreed in 2000 to
prepare an extension of its remit at a convenient point to allow it to consider and
report to the Parliament on matters relating to constitutional issues and issues
relating to the way in which the devolution settlement is working. The Committee
considered then that:

"There will be occasions when the Parliament will wish the Presiding Officer to
convey its views on large complex issues. In such circumstances, the views of the
Parliament might be expressed in a Resolution, consideration of which may have
been informed by a report from one of the Parliament’s Committees. There are
however a number of issues around for which there is no obvious committee or other
mechanism which would allow the Parliament to discuss and come to a view... They
include constitutional matters. Although the Constitution is a subject which is



reserved to Westminster, there will nevertheless be occasions when the Parliament
will wish to take a view on a constitutional matter."

569. In evidence to the Committee in 1999, the Chief Executive/Clerk suggested that
there might be a need for such a mechanism to take views and refine the arguments
on such issues for the Parliament. Mindful of the Presiding Officer’s duty under Rule
3.1 of the Standing Orders to represent the Parliament, the Chief Executive
suggested that any extension to the Committee’s remit would provide it with a role
which was "complementary" to the Presiding Officer’s. He thought that:

"... as the Parliament has operated over the past few months, it has become
clear to me that there is a gap between the Parliamentary Bureau which looks
after the Parliament’s business, and the Scottish Parliamentary Corporate
Body, which looks after staff, facilities and resources. There is a gap for a
body which could consider more fundamental issues on behalf of the
Parliament..."

570. We have been pursuing the extension of the Committee’s remit separately.
We believe that so extending our remit would be helpful in enabling the
Parliament to formulate views on constitutional and governance matters. We
recommend that the remit of the Procedures Committee is extended
accordingly. {Recommendation 61}
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FOR DISCUSSION

SECOND MEETING OF THE PROCEDURES COMMITTEE

CORRESPONDENCE

1. The Convener has received the attached letter from the Presiding Officer.1

2. The Committee is invited to consider Sir David Steel’s letter.

Clerking and Reporting Directorate
January 2003

                                           
1 Relevant correspondence between the Assistant Clerk to the Procedures Committee and
the Clerk of the Standing Orders Committee of the New Zealand House of Representatives
(Presiding Officer’s letter, page 3, penultimate paragraph) is also attached.



Murray Tosh MSP
The Scottish Parliament
EDINBURGH
EH99 1SP

9 January 2003

QUESTION TIME AND FIRST MINISTER’S QUESTION TIME

I am writing to you in your capacity as Convener of the Procedures Committee
following the discussion we had at the Presiding Officers’ awayday at the end
of the summer recess.  I set out below my suggestions for reform of Question
Time and First Minister’s Question Time.  These expand on some of the
points I raised in my evidence to the Committee in the context of the Inquiry
on the Application of the CSG Principles.  Some, such as extending First
Minister’s Question Time to 30 minutes, I understand already command
widespread support.  Others I am sure that the Procedures Committee will
want to examine in some detail.

First Minister’s Question Time

The Aberdeen experiment of extending First Minister’s Question Time to 30
minutes was in my view a success and should become a permanent
arrangement.  There would be no need to increase the number of questions
selected from six.  The extended period should enable all six questions to be
reached more frequently and enable more supplementaries from
backbenchers to be taken.  I would not envisage that any of the extra time
would be used to give Party Leaders more supplementaries, although, of
course, the matter of calling Members to ask supplementary questions
remains at the discretion of the Presiding Officer.

Question Time

I believe Question Time is less successful than First Minister’s Question Time.
It does not attract the same interest from the media and the scatter-gun
spread of questions does not encourage sustained or in-depth examination. I
therefore  believe that a fairly radical look at its structure is desirable.

Ministerial Questions

There may be some merit in replacing some, or all, of Question Time
with ‘Ministerial’ questions focusing on specific Ministerial portfolios.



Two 20-minute slots a week would allow each Minister to make an
appearance on the rota every five weeks, rather than having to answer
perhaps one or two questions each week with a couple of
supplementaries.  This could only enhance Ministerial accountability, as
it would enable issues to be pursued properly through several
supplementaries on the most topical departmental subjects.  However, I
do appreciate that your committee may consider that some element of
open Question Time should be retained so that topical questions to all
Ministers are possible. An alternative would therefore be to have a
weekly open Ministerial Question Time of, say, 25 minutes and a
20-minute Ministerial slot.  This would, however, mean that each Minister
is only subject to the latter type of questioning once every ten weeks,
unless say two Ministers are quizzed each week.   I note that
Westminster plans for questions to be taken in Westminster Hall on
cross-cutting issues involving more than one Government Department,
with several Ministers in attendance.  I understand that the first such
session, this month, will be on ‘youth’.  A similar approach on Ministerial
questions, on topics such as youth crime, might be appropriate here.
Details on the choice of subject, notice etc would have to be worked out.

Timing

Consideration could also be given to moving Question Time (not First
Minister’s questions), to Thursday morning and/or Wednesday
afternoon.  It may be hard to sustain interest over say two departmental
question times of twenty minutes and a First Minister’s Question Time of
thirty minutes in immediate succession.   The morning session could be
extended if necessary.   On the other hand, the suggested
improvements to Question Time might result in a more lively Thursday
afternoon overall.

Grouping of Questions

It is not unusual for there to be two or more questions on the same topic,
sometimes almost identically worded.  Where this happens it would
make sense for the questions to be taken together so that a Minister
could be subject to a succession of supplementaries on an issue.  I
appreciate that there could be some concerns if grouping resulted in a
question that had come out in the random draw at 30 leapfrogging ahead
of questions in the top ten, but at the very least similar questions in the
top fifteen could be grouped together.  I am open as to whether the
grouping is done by the Presiding Officer, or as in Westminster,
effectively decided by the Minister (who is well placed with a knowledge
of the subject to make such judgements) who informs the Speaker that
he or she is minded to answer two questions together and both the
questioners are then able to ask supplementaries.



Selection of Open Questions

This suggestion is probably my most controversial.  If some or all of
open Question Time is retained, I believe there would be merit in
allowing at least some of the questions, say the first three, to be selected
by the Presiding Officer, rather than through the random draw.  This
could increase the topicality and relevance of Question Time, as the
random draw can put the least topical questions at the top of the list with
questions of burning topicality low down or not selected at all.

Answers

I am aware that the length and relevance of Ministerial answers, at both
Question Time and First Minister’s Question Time, has sometimes given
rise to discontent among members.  At present I am powerless to
intervene as Standing Orders, although detailed and prescriptive about
the content of questions, say nothing about answers.  Whilst I am mindful
of the potential drawbacks, in that the occupant of the chair could be
drawn into quite contentious interventions, I would ask that the
Procedures Committee examines the feasibility of introducing a rule that
requires answers to oral questions to be brief and address the specific
points of the question. I know that following my suggestion, you
contacted the New Zealand Parliament and noted with interest the
procedures there in relation to Ministerial answers to questions.

I would be grateful if the Procedures Committee could consider all these
proposals.  I realise that time is getting quite tight before dissolution, but I
believe that if there are proposals for change in Question Time that command
widespread support, the Bureau will be flexible about providing the necessary
parliamentary time for changes.  I do consider it important that the current
Parliament uses its experience to bequeath to the new session proposals for
an improved Question Time and First Minister’s Question Time.  Depending
on the Committee’s deliberations, a new Procedures Committee may choose
to take some or all of these ideas forward through proposed changes to
Standing Orders.

I am copying this letter to Party leaders and Business Managers, who may
wish to respond to you with their own thoughts.

David Steel
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Lewis McNaughton
Procedures Committee
The Scottish Parliament

Dear Lewis
REPLIES TO ORAL AND WRITTEN QUESTIONS

Thank you for your fax, in which you asked about relevancy requirements for
answers to oral and written questions.

Standing Order 372 (2)(a) only precludes statements of facts that are not
strictly necessary to answer the question.  The aim is to prevent a Minister
introducing new matters that do not arise directly from the question asked.
Statements of fact that are strictly necessary to answer the question are
permissible.  The prohibition on giving names of persons unless they are
strictly necessary also has a natural justice element to it, as it can be a
serious matter for a person to be named in the proceedings of the House.

The application of procedures for questions is, as always, subject to the
discretion of the Speaker.  A better idea of how these provisions are
interpreted is given by looking at our Speakers’ Rulings (SR) (compiled rulings
of Speakers that provide precedents for interpreting Standing Orders and
practice) and the more recent Supplement to Speakers’ Rulings (SSR).

It is fair to say different thresholds apply to oral and written questions.
Question time is highly charged and of considerable public interest, and of
course it uses House time.  Relevance is therefore more of an issue.  After
each oral question, opportunity is given for supplementary questions, which
allow the issue to be teased out further, subject to the Speaker’s discretion.
With written questions, a member always has the ability to lodge a further
question.   Most of the Speakers’ Rulings quoted below apply particularly to
oral questions.

A reply should address the question and be relevant to it, although that does
not mean the answer needs to be fulsome:

Any answer must address the question asked.  The answer must be a
direct response; it cannot be on an unrelated matter that it suits the
Minister to introduce.  But it does not meant that the answer will be



satisfactory to the questioner or that it will actually answer the question.
Whether it does or not will always be a matter of opinion (SSR 23/4).

The Speaker is not responsible for ensuring the reply is adequate or accurate:

The Speaker cannot force a Minister to give an answer to a question and
has no responsibility for the quality of the answer that is given nor its
content (SR 128/1).

The Speaker has no jurisdiction to determine whether the answer to a
question is correct (SR 129/3).

The Standing Orders require a Minister’s reply to address the question.
But an adequate answer might not result.  The Speaker could not judge
that (SSR 23/3).

There is some expectation that the Minister will seriously seek to
address the question asked:

Questions are an important means by which Ministers are accountable to
the House.  For a Minister to respond in an irrelevant manner is to act
contrary to the spirit of the question process.  It is incumbent on Ministers
to treat questions in a manner that is consistent with their constitutional
responsibilities (SR 128/3).

Replies are expected to be to the point.  The Speaker regularly
interrupts Ministers whose answers have gone on too long.

Replies should be concise which means not only short in terms of the
number of words used, but also no longer than need be in order to answer
the question adequately (SR 129/7).

There is some discretion for the Speaker to allow Ministers to
supply additional information:

If some information can be given in addition to the bare facts asked for in a
question, information which would supplement the reason for the answer,
giving such information would comply with the spirit of question time (SR
128/5).

Oral questions and replies to them have recently become available
online at http://uncorrectedtranscripts.clerk.govt.nz/.  That will give
you an idea of what is allowed in practice.  Questions for written
answer and replies to them will be available on our website from
February.

I trust this satisfies your query.  Please feel free to contact me if you
require further information.

Yours sincerely

David Bagnall
Clerk of the Standing Orders Committee



QUESTIONS TO MINISTERS AND MEMBERS

363 Questions to Ministers
Questions may be put to a Minister relating to—
(a) public affairs with which the Minister is officially connected, or
(b) proceedings in the House or any matter of administration for which the
Minister is responsible.

364 Questions to other members
(1) Questions may be put to a member (not being a Minister or the Speaker)
relating to any bill, motion or public matter connected with the business of the
House, of which the member has charge.

(2) Questions for written answer may be put to the Speaker relating to any
matter of
administration for which the Speaker is responsible.

(3) Questions to other members are dealt with following questions addressed
to Ministers and urgent questions.

365 Content of questions
(1) Questions shall be concise and not contain—

(a) statements of facts and names of persons unless they are strictly
necessary to render the question intelligible and can be authenticated, or

(b) arguments, inferences, imputations, epithets, ironical expressions or
expressions of opinion, or

(c) discreditable references to the House or any member of Parliament or any
offensive or unparliamentary expression.

(2) Questions shall not seek a legal opinion.

(3) Questions shall not refer to proceedings in committee at meetings closed
to the public until those proceedings are reported to the House or (subject to
Standing Order 112) to a case pending adjudication by a court.

(4) Where the notice of a question does not comply with the provisions of the
Standing Orders, it shall not be accepted. If, by inadvertence, such a notice is
accepted it may be subsequently disallowed by the Speaker unless it is
amended or revised so as to comply with the Standing Orders.

366 Notice to be given of questions
Notices of questions (specifying whether an oral or a written answer is
desired) are given by members in writing to the Clerk. A notice of a question
must be signed by the member or by another member on the member's
behalf.



367 Lodging of oral questions
(1) Notices of questions for oral answer must be given by a member on the
day the question is to be asked by delivering the notice to the Clerk between
10 a.m. and 10.30 a.m. on that day.

(2) Twelve questions may be accepted for oral answer each day. Questions
will be allocated on a basis that is proportional to party membership in the
House. The Business Committee decides the weekly allocation and rotation of
questions.

368 Lodging of written questions
(1) Subject to paragraph (2), during a session of Parliament notices of
questions for written answer may be given no later than 10.30 a.m. on any
working day. They are placed on a notice paper circulated by the Clerk.

(2) Notices of questions for written answer may not be given after the last day
on which the House sits in any calendar year or before the first day on which
the House sits in the following year.

369 Time for oral questions
(1) Subject to the Standing Orders, oral questions are taken at the time
appointed by Standing Order 63.

(2) The House deals with all questions for oral answer lodged each day.

370 How question for oral answer asked
When a question for oral answer is called by the Speaker, the member in
whose name it stands indicates the Minister or member to whom it is
addressed and reads it to the House. The Speaker then calls upon the
Minister or member to give the reply.

371 Absence of member or Minister
A member may ask a question for oral answer on behalf of a member who is
absent when authorised by that member to do so. A Minister or under-
secretary may answer a question on behalf of another Minister who is not
present when a question addressed to the Minister is asked.

372 Replies
(1) An answer that seeks to address the question asked must be given if it
can be given consistently with the public interest.

(2) The reply to any question must be concise and confined to the subject-
matter of the question asked, and not contain—

(a) statements of facts and the names of any persons unless they are strictly
necessary to answer the question, or

(b) arguments, inferences, imputations, epithets or ironical expressions, or



(c) discreditable references to the House or any member of Parliament or any
offensive or unparliamentary expression.

(3) Replies shall not refer to proceedings in committee at meetings closed to
the public that have not yet been reported to the House or (subject to
Standing Order 112) to a case pending adjudication by a court.

373 Supplementary questions
At the discretion of the Speaker, a supplementary question may be asked by
any member to elucidate or clarify a matter raised in a question for oral
answer or in an answer given to a question. Supplementary questions cannot
be asked on behalf of another member.

374 Urgent questions
(1) Any member desiring to ask a question on the ground of urgency in the
public interest may give to the Clerk a copy of the proposed question marked
“urgent question''. The member must also give a copy to the Minister to whom
it is intended to address the question.

(2) After questions for oral answer addressed to Ministers have been taken
the Speaker (if the proposed question is one which in the public interest the
Speaker considers should be answered immediately) may call upon the
member to ask the question.

(3) The Speaker may permit the member asking an urgent question to ask
one supplementary
question.

375 Delivery of replies to questions for written answer
(1) A reply to a question for written answer is given by delivering it to the Clerk
together with a copy to be supplied to the member who asked the question.

(2) The reply must be given to the Clerk for delivery to the member not later
than the fifth working day following the first appearance of the notice of the
question on a notice paper.

(3) Replies received shall be published on a weekly basis and also published
in Hansard.
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SECOND MEETING OF THE PROCEDURES COMMITTEE

QUESTIONNAIRES

1. At its meeting on 29th May 2001 the Committee agreed to issue a
questionnaire to MSPs on time in the Chamber.  Subsequent to that a
second questionnaire was issued to MSPs on 25 October 2002..

2. Breakdowns of the responses to these questionnaires are now attached at
Annex A and Annex B.

3. The Committee is invited to consider and discuss the information
contained in the attached papers.

Clerking and Reporting Directorate
January 2003



ANNEX A

PROCEDURES COMMITTEE QUESTIONNAIRE 1

BREAKDOWN OF RESPONSES

Questionnaire issued to MSPs on 31 May 2001.

Total responses

Total received: 52 (40.3% of total MSPs responded)

Responses in detail

Questioning the Business Managers

1. Should there be a Parliamentary Bureau Question Time at which Members
could question the Minister for Parliament (or another member of the Bureau)
about the Parliament’s business programme (or other Bureau motions) and
could propose items for debate?

Number
% of

responses
% of total

MSPs
Yes 28 53.85% 21.71%
No 23 44.23% 17.83%

The number, length and subject matter of debates

2. Should there be fewer and longer debates in order to allow more Members
to speak (assuming, for the purpose of this question, that time allocations to
each speaker remain unaltered)?

Number
% of

responses
% of total

MSPs
Yes 24 46.15% 18.6%
No 22 42.31% 17.05%



3. Should some debates be on a subject (i.e. on a neutral motion, with no
decision taken at the end of the debate, as with Members’ Business debates)
rather than on a motion expressing a particular point of view (i.e. where there
are likely to be amendments to the motion, and where divisions can be
expected at the end of the debate)?

Number
% of

responses
% of total

MSPs
Yes 22 42.31% 17.05%
No 21 40.38% 16.28%
In some
circumstances

6 11.54% 4.65%

Speeches

4. Is the standard length of speeches (4 minutes) appropriate?

Number
% of

responses
% of total

MSPs
Yes 13 25% 10.08%
No 25 48.08% 19.38%
In some cases
but not others

11 21.15% 8.53%

5. How many times do you think the 4 minute limit has prevented you from
making important new points in your speech?

Number % of
responses

% of total
MSPs

Never 9 17.31% 6.98%
Once 0 0% 0%
2 or 3 times 16 30.77% 12.40%
Frequently 21 40.38% 16.28%

6. How may times do you consider that you could have made a constructive
contribution to a debate but were not called to speak?

Number
% of

responses
% of total

MSPs
Never 4 7.69% 3.1%
Once 8 15.38% 6.2%
2 or 3 times 24 46.15% 18.6%
Frequently 11 21.15% 8.53%



Question Time

7. Do you consider that First Minister’s Question Time is currently the right
length?

Number
% of

responses
% of total

MSPs
Too short 16 30.77% 12.40%
Too long 2 3.85% 1.55%
The Right
Length

32 61.54% 24.81%

8. Do you consider that Question Time is currently the right length?

Number
% of

responses
% of total

MSPs
Too short 10 19.23% 7.75%
Too long 5 9.62% 3.88%
The Right Length 36 69.23% 27.91%

9. Should there be an additional Question Time on Wednesday afternoon
(assuming, for the purpose of this question, that the overall amount of time
available each week for business in the Chamber remains unaltered)?

Number
% of

responses
% of total

MSPs
Yes 10 19.23% 7.75%
No 40 76.92% 31.01%

Informal open sessions of committee

10. In your view, should committees dealing with Bills be encouraged to hold
informal open sessions (or formal meetings) after Stage 1 debate, but before
formal proceedings on amendments at Stage 2 begin for the purposes of:

• obtaining comments from MSPs and others on the Bill
• facilitating discussion of the Bill and the drafting of amendments

Number
% of

responses
% of total

MSPs
Yes 20 38.46% 15.50%
No 18 34.62% 13.95%
Don’t know 7 13.46% 5.43%
In some cases
(please specify)

3 5.77% 2.33%



ANNEX B

PROCEDURES COMMITTEE QUESTIONNAIRE 2

BREAKDOWN OF RESPONSES

Questionnaire issued to MSPs on 25 October 2002.

Total responses

Electronic responses: 56
Written responses:   5

Total responses: 61 (47% of total MSPs responded)

Responses in detail

1. In your view, is the overall time spent in the Chamber:

Number
% of

responses
% of total

MSPs
(a) the right length 31 50.8 24.0
(b) not the right length 30 49.2 23.3

If (b), is it:

Number
% of

responses
% of total

MSPs
too long 1 1.6 0.8
too short 29 47.5 22.5

2. In general, is the time allocated to individual debates:

Number
% of

responses
% of total

MSPs
(a) the right length 19 31.7 14.7
(b) not the right length 41 68.3 31.8

If (b), are debates most often:

Number
% of

responses
% of total

MSPs
too long 4 6.6 3.1
too short 35 57.4 27.1



Note: one member did not provide an answer to Q2. Also, two members answered
"yes" to Q2(b), but did not specify whether debates were too long or too short.

3. Should time allocations for opening speakers be:

Number
% of

responses
% of total

MSPs
reduced 21 35.0 16.3
left as they are 39 65.0 30.2

Note: one member did not provide an answer to Q3.

4. Should the Presiding Officers call fewer backbenchers in order to increase
speaking times for those called in the “open” debate?

Number
% of

responses
% of total

MSPs
yes 11 18.0 8.5
no 50 82.0 38.8

5. In debates on Executive and opposition party motions, do you think that
backbenchers should be allocated 4 minutes, or longer, speeches:

Number
% of

responses
% of total

MSPs
(a) 4 minutes 18 29.5 14.0
(b) longer 43 70.5 33.3

If (b), what do you think is a reasonable time allocation to develop a
backbench speech?

Number
% of

responses
% of total

MSPs
6 minutes 32 52.5 24.8
longer 11 18.3 8.5

6. Should there be fewer debates, to allow more time for those which
remain?

Number
% of

responses
% of total

MSPs
yes 33 55.0 25.6
no 27 45.0 20.9

Note: one member did not provide an answer to Q6.



7. The Committee should bring forward proposals for:

Figures in brackets indicate the number of responses, firstly, as the
percentage of total responses and, secondly, as the percentage of total
MSPs.

Option Yes No No answer

Starting earlier on Wednesdays 35 (57.4, 27.1) 17 (27.8, 13.2) 9 (14.8, 7.0)

Meeting all Wednesday morning 26 (42.6, 20.2) 23 (37.7, 17.8) 12 (19.7, 9.3)

Finishing later on Wednesdays 40 (65.6, 31.0) 13 (21.3, 10.1) 8 (13.1, 6.2)

Finishing later on Thursdays 21 (34.4, 16.3) 31 (50.8, 24.0) 9 (14.8, 7.0)

Shorter lunch break on Thursdays 22 (36.1, 17.1) 31 (50.8, 24.0) 8 (13.1, 6.2)

Committee meetings on Monday 24 (39.3, 18.6) 30 (49.2, 23.3) 7 (11.5, 5.4)

Committee meetings on Fridays 4 (6.6, 3.1) 48 (78.7, 37.2) 9 (14.7, 7.0)

Shorter recesses 2 (3.3, 1.6) 53 (86.9, 41.1) 6 (9.8, 4.7)

8. Do you consider it would be helpful for the Procedures Committee to
investigate in detail whether the overall time allocated to Chamber
business is appropriate?

Number
% of

responses
% of total

MSPs
yes 50 82.0 38.8
no 11 18.0 8.5




