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1. Convener’s report: The Committee will consider the Convener’s report.

2. Subordinate legislation: The Committee will consider the following negative
instruments—

the Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment)
2003, (SSI 2003/162);

the Advice and Assistance (Scotland) Amendment Regulations 2003, (SSI
2003/163);

the Police Grant (Scotland) Order 2003, (SSI 2003/172);

the Zoo Licensing Act 1981 Amendment (Scotland) Regulations 2003, (SSI
2003/174); and

the Civil Legal Aid (Scotland) (Fees) Amendment Regulations 2003, (SSI
2003/178).
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J1/03/8/1
JUSTICE 1 COMMITTEE

Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment) 2003 (SSI
2003/162)

Note by the Clerk

Background

1. Acts of Sederunt are not Scottish Executive instruments - they are made by the
Lord President of the Court of Session who is independent of the Executive. The
majority of Acts of Sederunt relate to procedure in the courts and are neither laid
before the Scottish Parliament nor subject to any parliamentary procedure.
However, where an instrument contains a fiscal element the Parliament considers
them under the negative resolution procedure.

2. This Act of Sederunt amends the Table of Fees contained within the 1993
regulations (S.I. 1993/3080), to increase the fees payable to solicitors by about
12%. The Justice 2 Committee had not comments to make when it considered
earlier Acts of Sederunt relating to the fees payable to solicitors in respect of
actions conducted in the Sheriff Court at its meetings on 4 and 18 September
2002.

3. At its meeting on 29 January, the Justice 2 Committee considered a further
instrument relating to fees for solicitors in the Sheriff Court. It recommended that,
in order to assess the impact and significance of any proposed increases, it
would be helpful to see an accompanying document indicating comparable fees
for previous years in any future similar instrument. Accordingly, this information
has been provided with the instrument. In addition, the Lord President’s office has
provided further background information on the instrument and details of fees for
solicitors for 2001 to supplement the information provided with the instrument.

Procedure

4. The Justice 1 Committee has been designated lead committee and is required to
report to Parliament by 26 March 2003.

5. The Subordinate Legislation Committee considered the instrument at its meeting
on 18 March and had not comments to make.

6. Under Rule 10.4, the instrument is subject to negative resolution procedure -
which means that the Order remains in force unless the Parliament passes a
resolution, not later than 40 days after the instrument is laid, calling for its
annulment.  Any MSP may lodge a motion seeking to annul such an instrument
and, if such a motion is lodged, there must be a debate on the instrument at a
meeting of the Committee.



J1/03/8/3

JUSTICE 1 COMMITTEE

The Police Grant (Scotland) Order 2003 (SSI 2003/172)

Note by the Clerk

Background

1. The Order is being made in accordance with the powers conferred on the
Scottish Ministers by section 32(3) and (5) of the Police (Scotland) Act 1967, as
amended by section 45(1) of the Crime and Punishment (Scotland) Act 1997, and
amended by section 53 of the Scotland Act 1998 and is laid annually before the
Parliament.

2. The Order makes provision for payment of funds from the Scottish Consolidated
Fund, by police grant for police purposes, to police authorities and joint police
boards in Scotland in 2003-04.

3. Article 2 of the Order determines that the aggregate amount required for the
payment of police grants is £459,944,000.  This is an increase of just over £26.9
million, or 6.2%, on last year.  The Police Grant  (Scotland) Order 2002 was
considered and noted by the Justice 2 Committee at its meeting on 17 April 2002.

4. Article 3 gives the details of the allocation of police grants to each individual
police authority for the financial year commencing 1 April 2003 (see table 1).

5. Article 4 sets out how and when the grant is payable.

Consultation

6. There was no consultation on this instrument.

Table 1

2002-03 2003-04 Increase % Increase
Central 19,388,000 20,664,000 1,276,000 6.5
Dumfries &
Galloway

12,190,000 12,861,000 671,000 5.5

Fife 23,565,000 25,683,000 2,118,000 8.9
Grampian 38,013,000 40,450,000 2,437,000 6.4
Lothian & Borders 78,714,000 83,115,000 4,401,000 5.6
Northern 22,893,000 23,956,000 1,063,000 4.6
Strathclyde 204,787,000 218,054,000 13,267,000 6.5
Tayside 33,434,000 35,161,000 1,727,000 5.2



Procedure

7. The Justice 1 Committee has been designated lead Committee and is required to
report to Parliament by 24 March 2003.

8. The Subordinate Legislation Committee considered this instrument on March 18
and had no comment to make.

9. Under Rule 10.4, the instrument is subject to negative resolution procedure -
which means that the Order remains in force unless the Parliament passes a
resolution, not later than 40 days after the instrument is laid, calling for its
annulment.  Any MSP may lodge a motion seeking to annul such an instrument
and, if such a motion is lodged, there must be a debate on the instrument at a
meeting of the Committee.

10. The instrument was laid on 11 March.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The
instrument comes into force on 1 April.



J1/03/8/4
Justice 1 Committee

The Zoo Licensing Act 1981 Amendment (Scotland)
Regulations 2003 (SSI 2003/174)

Note by the Clerk

Background

1. The purpose of this instrument is to implement European Council Directive
1999/22EC (“the Directive” - attached).  Although the Directive should have been
implemented by 9 April 2002, neither the Scottish Executive nor the UK
Government were able to meet this deadline.  The explanation given by the
Scottish Executive for failing to meet the timescale set out by the Directive is that
the regulations that the Directive required where lengthy and complex.

2. The Directive relates to the keeping of wild animals in zoos and will impact upon
both zoos and local authorities.  Although existing licensing procedures will not
change significantly, local authorities will be required to inspect the zoo before
granting, refusing, extending or amending a licence.  Although the 1981 Zoo
Licensing Act allows for the refusal or revocation of a licence there is, however,
currently no power to close, or partially close, a zoo.

3. The Regulations have been referred to the Justice 1 Committee because the area
of zoo licensing is dealt with by the Justice Department of the Scottish Executive
as it is responsible for the protection of domestic and captive wild animals which
is mainly covered mainly by the Protection of Animals (Scotland) Act 1912.

4. The Executive note highlights three key changes that the regulations will
enforce—

• zoos will be required to become more involved in the conservation of
biodiversity;

• local authorities will be given powers to close or partially close zoos;
• local authorities will have powers to direct that animals be disposed of.

Conservation measures
5. The Regulations require that zoos participate in either research, training,

information exchange, breeding, repopulation or the reintroduction into the wild, of
wild animals.  Zoos will also be required to promote public education and
awareness of the conservation of biodiversity, accommodate their animals in a
well-adapted environment and provide a high standard of animal husbandry.

6. If the local authority is not satisfied that these conservation measures will be
implemented in a satisfactory manner, the Regulations allow the authority to
refuse to grant a zoo licence.

Zoo inspections by local authorities
7. The Regulations also set out in some detail the inspection arrangements required

before the grant, refusal, renewal or alteration of licences and provides for special
inspections of closed zoos.



Power of local authority to close zoos
8. The regulations give local authorities the power to close a zoo if—

• the zoo fails to implement appropriate conservation measures;
• the zoo operator cannot be found;
• the public are no longer admitted to the zoo on seven days or more in a year;
• the zoo fails to meet any of the other grounds for revocation set out in section

17 of the Act.

Power of local authority to dispose of animals
9. Following a zoo closure, the Regulations give the local authorities the right, under

certain circumstances, to sell or otherwise dispose of the animals.

Consultation

10. In drafting the Regulations, the Department for the Environment, Food and Rural
Affairs consulted relevant UK bodies including the Federation of Zoos of Great
Britain.  The Executive sought the views of COSLA, the SSPCA, the zoos
community and other animal welfare organisations.

Financial Effects

11. Zoos are not expected to incur significant costs as a result of the Regulations.
Local authorities may incur costs if they have to finance the disposal of animals
when a zoo closes down.

Subordinate Legislation Committee

12. The Subordinate Legislation Committee considered these regulations at its 11th
meeting of 2003 on 18 March 2003 and agreed that lead Committee “should be
very careful with the instrument”.  The relevant extract from the Official Report is
attached.  The primary concern appears to be that the Regulations are being
implemented nearly a year after the deadline set out by the Directive, and may
therefore be in breach of Section 57 of the Scotland Act 1998.  The Subordinate
Legislation Committee has not yet reported on this instrument but will do so in
due course.

Procedure

13. Under Rule 10.4, these instruments are subject to negative procedure which
means that they come into force and remain in force unless the Parliament
passes a resolution, not later than 40 days after the instruments are laid, calling
for their annulment.  Any MSP may lodge a motion seeking to annul such
instruments and, if such a motion is lodged, there must be a debate on the
instruments at a meeting of the Committee.

14. The instrument was laid on 11 March 2003 and come into force on 1 April 2003.

15. In terms of procedure, unless a motion for annulment is lodged, no further action
is required by the Committee.



Scottish Parliament
Extract from the Official Report

Subordinate Legislation Committee
Tuesday 18 March 2003

(Morning)

Zoo Licensing Act 1981 Amendment (Scotland) Regulations 2003
(SSI 2003/174)

The Convener: These regulations must go to the lead committee with a big "NB"
attached. They are European regulations. The instrument is late and there is
confusion over when the licences would have to come into effect. There is also
confusion in the drafting.

Murdo Fraser: There is confusion over the vires as well.

The Convener: Our strong recommendation is that the lead committee should be
very careful with the instrument.
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Justice 1 Committee

The Civil Legal Aid (Scotland) (Fees) Amendment Regulations 2003
(SSI 2003/178)

Note by the Clerk

Background

1. The Civil Legal Aid (Scotland) (Fees) Amendment Regulations 2003
provide for a new scheme for the payment of fees for civil legal aid in the
Sheriff Court and new fee rates.  The instrument also increases the fee
rates paid to solicitors undertaking civil legal aid work in the House of
Lords, Judicial Committee of the Privy Council and the Court of Session so
that they are consistent with the new rates.

2. In summary,  the instrument provides for:

• a simplified, front-loaded block fee structure for work in the Sheriff
Court;

• a new application and reporting regime;

• the introduction of a binding quality assurance system.

Consultation and financial implications
3. A public consultation was not conducted in respect of this instrument,

although the Executive had detailed discussions with the Law Society of
Scotland and the Scottish Legal Aid Board.

4. When the new system becomes fully operational, it is estimated that the
cost will be in the region of £2.7m/year.  The Executive has made
provision to meet this increase.

Consideration of evidence

5. The Committee considered at its meeting on 18 March a letter from the
Deputy Minister for Justice which provided further information on the
proposals for civil legal aid reform following points raised at the meeting on
the 25 February (paper J1/03/7/4).   At that meeting the Committee also
considered submissions from Scottish Women’s Aid and the Scottish
Consumer Council, papers J1/03/7/22 and J1/03/7/7 respectively and
correspondence the Association of Independent Law Accountants, paper
J1/03/7/6. The Committee agreed not to request further evidence before
formally considering these Regulations on 25 March.  These submissions
are outlined briefly.



Scottish Consumer Council
6. The Council broadly welcomes any proposed changes that will improve

the quality and efficiency of legal aided services that are provided to
clients, although still believes that a wide-ranging review of the entire civil
justice system is required.

Scottish Women’s Aid
7. Scottish Women’s Aid welcomed the commitment from both the Law

Society and the Scottish Legal Aid Board to that a full consultation is
carried out when developing policy underpinning the working of the new
fee scheme.  Women’s Aid consider that there should be ongoing
monitoring of the impact of the Regulations and makes suggestions as to
the type of information which should be collected. They also suggest, while
acknowledging the differences between the civil and criminal legal aid
systems, that research into criminal legal aid fixed fees would be a useful
exercise.  With regard to quality assurance regime, the peer review panel
should be independent and impartial and include a proportion of lay
individuals.

The Association of the Independent Law Accountants
8. The Association do not consider that the proposals address the interests

of the user to sufficient extent, although acknowledge that the system
needs to be modernised and streamlined.

Consideration of the Regulations

9. The Committee discussed the evidence relating to the instrument and
raised concerns about the lack of consultation conducted in advance of
proposing major changes to the civil legal aid fees scheme and considered
that public consultation should proceed any further changes.  The
Committee also thought that the review date, set by the Executive to
monitor the impact of the Regulations, should be brought forward by a
year to the end of 2004.  In addition a mechanism, such as a working
party, should be instituted to provide a forum for interested parties to
discuss any problems arising from the implementation of the Regulations
prior to their review.  The Committee agreed that these concerns should
be outlined in its report on the regulations.

Procedure

10. The Justice 1 Committee has been designated lead Committee and is
required to report to Parliament by 24 March 2003.

11. The Subordinate Legislation Committee considered this instrument at its
meeting on 18 March and had no comment to make.

12. Under Rule 10.4, the instrument is subject to negative resolution
procedure - which means that the Order remains in force unless the
Parliament passes a resolution, not later than 40 days after the instrument
is laid, calling for its annulment.  Any MSP may lodge a motion seeking to



annul such an instrument and, if such a motion is lodged, there must be a
debate on the instrument at a meeting of the Committee.

13. The instrument was laid on 11 March.  In terms of procedure, unless a
motion for annulment is lodged, no further action by the Committee is
required.  The instrument comes into force on 1 October.









���������

��������	
����		���
����		���
���
�����	��
���������	�
����������������

Christine Grahame MSP
Convener
Justice 1 Committee
Room 3.11
Committee Chambers
EDINBURGH
EH99 1SP
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HUTTERS IN SCOTLAND

Thank you for your letter of 6 February on behalf of the Committee, asking me to set out in more
detail why legislation to protect hutters would be contrary to the fundamental principles of Scots law;
and to explain what the impact of this position on potential legislation will be on the Executive’s
response to the outcome of the consultation exercise.

With regard to your first question, I indicated briefly in written replies last year why there would be
substantial difficulties in trying to legislate in this area and that some of these difficulties were indeed
recognised by the former Justice and Home Affairs Committee in its report on the Carbeth Hutters.
Legislation would be contrary to the fundamental principles of Scots law, in particular, that leased
land under a short lease reverts to the landlord at expiry of the lease and that property built on leased
land belongs to the landlord. As you know, where huts accede to the ground, they belong to the
landlord under the legal principle of accession (if they are moveable, they belong to the hutters); the
principle of accession is an important feature of Scots law since it creates certainty about the
ownership of property.

It would not be possible to apply legislation retrospectively, since this would be inconsistent with the
landlord’s property rights and, unless a strong public interest justification could be made out,
probably incompatible with the ECHR.  It is fundamental that a landlord must be able to terminate a
lease if the tenant does not comply with its conditions, an essential one of which is the payment of
ground rent. The main support expressed for retrospection reflected the fact that it would preserve
the position of those hutters who had already been served with notices of eviction, albeit that the
landlord has not sought to enforce those notices.

As regards compensation for a tenant who had improved his hut or chalet during the period of the let,
it would also create a bad precedent to introduce legislation requiring the landlord to compensate the
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tenant when exercising his rights to repossess leased property at the expiry date of the lease, when
the lease does not provide for this.  It must be borne in mind that a lease is a contract

Perhaps our chief concern has been that legislation in this area might precipitate changes to the
ownership and management of comparable estates in Scotland which could be damaging to the
interest of hutters.  That is, estate owners might decide to terminate leases because of concern about
the implications of hutters acquiring security of tenure or rent control, or even to sell their estate if
they felt it would become economically unviable as a result. Such repercussions, if realised, would
undermine any positive value that legislative measures might have and I hope the Committee in
considering the option of a Committee Bill would give the potential risk of damaging the interests of
hutters very careful consideration.

You ask secondly what the impact of this position on potential legislation will be on the Executive’s
response to the outcome of the consultation exercise. The original petition concerned a local
difficulty affecting hutters on one estate; consultation did not reveal that difficulties between
landlords and hutters were widespread, though concerns were expressed on similar issues by some
tenants of chalets on the Drimsynie estate near Lochgoilhead. Since that exercise constructive
discussions have been taking place at Carbeth to try to promote a solution. The main features of
proposals brought forward by the estate has been for a charitable trust to be set up including
representatives of the hutters, Stirling Council, the estate and MSPs; for a designated area of about
60-70 acres to be made available by the Estate for hutting; for that land to be let for use for huts for a
long period, e.g. probably 50 to 100 years, for a nominal annual rent; and for the charitable trust to
manage the designated area on behalf of the hutters and estate, providing agreed services,
determining individual rents and the terms of individual leases. Over a period of say five years, all
huts would be relocated there, the cost of transfer being met by the charitable trust. The hutters have
agreed that the Trust should represent their interests in discussions.

You will appreciate that it would be wrong for the Executive to seek to become involved in private
negotiations, but we do of course hope that they will succeed and consider that it is important that
they should have time to do so. A locally negotiated solution is certainly a highly desirable outcome.
I therefore propose to give local negotiations the chance to succeed, so that the position can be
reviewed in the light of their outcome.

I am copying this letter to the Committee clerks as you request.

                                                                                          JIM WALLACE
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J1/03/8/8
JUSTICE 1 COMMITTEE

 Legacy Paper

Note by the Clerk

Background

1. This legacy paper is intended to provide guidance to the successor justice
committee, or committees, about on-going Justice 1 Committee (and Justice and
Home Affairs Committee) issues from the first Parliamentary session.

2. Over the last 4 years the Committee, and the former Justice and Home Affairs
Committee, has undertaken a substantial workload covering legislation, inquiries,
petitions, visits and a civic participation event. During the course of the
Committees’ work there were a great many recommendations made and
decisions taken.  It is hoped that this paper will assist in familiarising an incoming
committee with a number of issues that have not been resolved, or
recommendations/commitments which are in their infancy, or have not been
implemented as yet.

3. It is recognised that it will be for the in-coming committee(s) to consider their work
programme and decide whether to pick-up on any issues outlined in this paper.
However, the Committee considers that this paper provides an important link that
will help to ensure the continuity of scrutiny by highlighting issues that may need
to be monitored or developed throughout the next Parliamentary session.

Legislation

Legislation considered by the Justice Committees
4. The Committees (Justice 1 Committee and Justice and Home Affairs Committee)

have scrutinised the following pieces of primary legislation:

- Regulation of Investigatory Powers (Scotland) Bill
- Abolition of Feudal Tenure etc. (Scotland) Bill
- Adults with Incapacity (Scotland) Bill
- Abolition of Poindings and Warrant Sales (Scotland) Bill
- Bail, Judicial Appointments etc. (Scotland) Bill
- Leasehold Casualties (Scotland) Bill
- Convention Rights (Compliance) (Scotland) Bill
- Protection from Abuse (Scotland) Bill (pre-introduction inquiry only
(Committee Bill))
- Freedom of Information (Scotland) Bill
- Title Conditions (Scotland) Bill
- Council of the Law Society of Scotland Bill

Scrutiny of the implementation of legislation
5. The Committee considers that post-legislative scrutiny is very important for an

effective legislature. There are a number of policy areas where legislation which
has been enacted by the Parliament would benefit from scrutiny of its
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implementation and operational effectiveness once it has been in place for a
reasonable period of time.  The following paragraphs highlight particular pieces of
legislation which might require post-legislative scrutiny.

Adults with Incapacity (Scotland) Act 2000
6. The Act was passed by the Scottish Parliament on 29 March 2000 and received

Royal Assent on 9 May 2000. The purpose of the Act is to provide for decisions to
be made on behalf of adults who lack the legal capacity to do so themselves
because of mental disorder or inability to communicate. The decisions may
concern the adult’s property or financial affairs or personal welfare, including
medical treatment.  The Act was implemented between April 2001 and April 2002.

7. It should now be possible to gather evidence from medical practitioners, social
workers, guardians, etc. on whether the Act has achieved its objectives and is
operating in the way envisaged.

Abolition of Feudal Tenure etc. (Scotland) Act 2000 and Title Conditions (Scotland)
Bill
8. The Act abolishes the feudal system of land tenure and replaces it with a system

of simple ownership.  It abolished feudal superiors, and the rights of the superior
to collect feuduty and to enforce feudal real burdens.  The Act was passed by the
Parliament on 3 May 2000 and received Royal Assent on 9 June 2000.  This Act
is part of a wider package of legislation relating to land reform which includes the
Title Conditions (Scotland) Bill and the Land Reform (Scotland) Bill (scrutinised by
the Justice 2 Committee).

9. As previously highlighted, the Title Conditions (Scotland) Bill also forms part of
the package of legislation reforming the system of land ownership in Scotland.
The Bill has two main objectives: to achieve greater clarity of property law by
restating the law in a clear codified form; and to reduce the number of outdated
conditions on land by making it easier to discharge or vary them.  The Bill was
introduced on 6 June 2002 and was passed by the Parliament on 26 February
2003.

10. Both pieces of legislation should come fully into effect in Autumn 2004.  The
successor Committee may wish to engage in post-legislative scrutiny and
consider whether local authorities, law practitioners, land owners and other
interested parties were able to prepare for the changes brought about by the
legislation and whether they have experienced any particular problems
concerning the implementation of the Acts.

11. Although not part of the land reform package per se, the incoming Committee
should be aware of plans to bring forward a bill dealing with tenement properties.
The Committee considers this Bill to be an integral part of reform of property law
and will complete the Executive’s reform proposals.

Protection from Abuse (Scotland) Act 2001
12. This Bill was the first Bill to be initiated by a Parliamentary Committee, rather than

the Executive or a member.  The principal effect of the Bill is to entitle any
individual who has obtained an interdict against another individual for the purpose
of protection from abuse to apply to the court to have a power of arrest attached
to the interdict.  The Executive Central Research Unit has been carrying out
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research to ascertain the influence and effectiveness of the Act.  The results of
the research are due in May this year.

13. The successor committee may also wish to pursue the issue about the scale and
type of promotion the Act has received.  There is a concern that the public is
unaware of the broad range of circumstances in which the provisions of the Act
can be used for example, “by a child who is bullied in the playground or against a
neighbour who constantly breaches an interdict.”1

Legislation expected in the next session of Parliament
14. Although it is not possible for the Committee to ascertain which legislation can be

expected during the next Parliamentary session (it will be for the next
administration to decide its legislative programme), the Committee can give an
indication of areas that the present administration has been working on.

15. The legislation covering tenement properties has already been referred to in this
paper.  In addition to this the Executive has been looking at a Family Law Bill
which would draw together the many statutory provisions on family law, along with
those few family law provisions which still depend on the common law, into one
single family law statute for Scotland.  The Committee is disappointed in the delay
in bringing forward legislation in this area.  Other areas which may require
legislation is the proposal to establish a Scottish human rights commission and
also some matters raised by the Honourable Lord Bonomy’s ‘Review of the
Practices and Procedure of the High Court of Justiciary’. In 2000, the Scottish
Executive commissioned a scoping study to explore the requirements for more
detailed research to examine the impact of business-related bankruptcy on
business start-up and growth in Scotland. This may also lead to legislation,
depending on the next administration’s priorities.

Sewel motions
16. Sometimes the UK Government and the Executive take the view that it would be

more practical and appropriate for provisions which affect Scotland to be
contained in a UK Bill, rather than a separate Scottish Bill.  In such
circumstances, the practice is for the Executive to invite the Parliament formally to
agree to allow the UK Parliament to legislate on the relevant devolved matters.
This is done on a motion known as a “Sewel motion”.  Committees do not
normally consider Sewel motions.

17. Sewel motions are normally considered by the whole Parliament. However, both
the Justice and Home Affairs Committee and the Justice 1 Committee have
considered Sewel motions for the Insolvency Bill and the Armed Forces Bill,
respectively.  The Committee suggests that the future committee might like to
consider debating Sewel motions relating to the justice remit in Committee as a
way of assessing the impact and the effect of the UK Bill and the Scottish
provisions on Scotland using its experience in justice matters.  Given that as a
general rule the Parliament debates these motions, the future justice Committee
might like to urge for a change in procedures so that Sewel motions are referred
to the relevant subject committee.

                                                          
1 Convener, 17 September 2002, Justice 1 Committee, Official Report Col. 226
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Inquiries

18. The Justice and Home Affairs Committee was unable to undertake any inquiries
due to the high number of Bills it scrutinised.  Justice 1 Committee has however
carried out inquiries into:

- Legal aid
- Regulation of the legal profession
- Scottish prisons estates review
- Alternatives to custody

19. The Committee’s reports on these inquiries make clear a number of issues which
would benefit from further scrutiny in the future.  The Committee wishes to
highlight a few particular areas which the successor Committee should be aware
of.

Legal Aid
20. The Justice 1 Committee published its report on its inquiry into legal aid in

November 2001. The terms of reference of the inquiry were an assessment of the
impact of recent changes in the legal aid system (both civil and criminal), and the
likely impact of possible and prospective changes, on the contribution made by
that system to securing access to justice.  A number of recommendations were
made covering: availability of services; fixed fees for solicitors; sanction of
experts; quality assurance for civil legal aid; granting urgent legal aid; awarding of
expenses to the successful unaided party; property recovered or preserved; legal
aid regulations; a strategic approach to the provision of legal services and review
of the civil justice system.

21. It was originally envisaged that the Committee would issue a further report on
legal aid setting out the progress made and any additional recommendations
following further written evidence and oral evidence from the Deputy Minister for
Justice and the Scottish Legal Aid Board.  Due to the timescales involved it has
not been possible to issue another report, so this paper serves as a way to draw
attention to the Committee’s recommendations and outstanding issues
concerning legal aid.

22. Many of the Committee’s recommendations on matters such as, increasing the
amount of winnings exempted from “clawback” in matrimonial cases; making legal
aid available for a wider range of proceedings; and changes to financial eligibility,
have been taken forward by the Executive.  However, there are a number of
outstanding matters which the successor committee may wish to pursue.

23. Further evidence was taken from the Deputy Minister for Justice and the Scottish
Legal aid Board (SLAB) by the Committee on 25 February. The Committee was
concerned about the current position with respect to eligibility and means testing
and recommended that as a matter of urgency the lower capital limit should be
uprated in line with inflation since 1983 and uprated on an annual basis
thereafter.2 On 13 March 2002 the Deputy First Minister announced his intention
to increase the capital limit for advice and assistance from £1,000 to £1,300 as
well as increase the lower capital limit for civil legal aid from £3,000 to £6,000 and

                                                          
2 Report on Legal Aid Inquiry, Justice 1 Committee, SP Paper 437, page 12, para 40
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the upper limit from £8,500 to £10,000.  Those increases were higher than the
rate of inflation.  The committee welcomes this substantial increase in eligibility
levels. In order to avoid limits falling so low again the Executive was going to
examine mechanisms to ensure limits are uprated on a regular basis.3 Annual
uprating would require primary legislation and it would be for the next
administration to decide to take this forward.  However, the successor
Committee may wish to address this issue by promoting a Committee Bill or
alternatively a member may wish to sponsor a member’s bill.

24. The Committee recommended that a tapering system of contributions should be
introduced to allow eligibility to be extended further up the income scale.  SLAB is
undertaking the preliminary technical work on this and it is hoped that the future
administration will continue with this advancement.  In terms of the Committee’s
recommendations on treatment of benefits within the legal aid system, the
Minister announced “that all state benefits should be disregarded when assessing
eligibility for advice and assistance”.4  The Committee welcomes this
commitment, and the Executive’s assurance to extend this policy to civil
legal aid.

25. The uptake in civil legal aid was an area the Committee considered in its Report.
SLAB is expected to report on its research findings in the coming months.5  The
Committee recommended that SLAB and the Law Society develop and implement
proposals to help people identify solicitors with expertise in specific areas. SLAB
explained that the Law Society has agreed to contact local faculties to ask them
to keep in touch with their local Citizens Advice Bureaux (CABx) to produce a
better-informed route for the referral of individuals from CABx to practitioners.6

The Committee welcomes this progress however suggests that wider
representative groups be consulted, such as, the Social Welfare Law
Practitioners.

26. Work on the Community Legal Service is also developing and the Executive will
update the Committee and the Parliament soon on the progress being made.
When the final proposals are available, the future Committee may wish to take
evidence on the operation of the Community Legal Service.

27. The Executive has laid regulations which provides for a new scheme for civil legal
aid fees.  The Committee welcomes the new scheme and the associated
quality assurance measures but was concerned that wider consultation,
particularly with the end users representative bodies did not take place and
recommends that substantial changes to the legal aid system should be
consulted on more widely than has been the practice.

28. Notwithstanding all of the advances made by the Executive with regard to access
to civil legal aid, the Committee shares the Scottish Consumer Council’s view
“that there is a need for a wide-ranging review of the entire civil justice
system….towards an approach based on the needs of those who use the civil

                                                          
3 Deputy First Minister, 13 March 2002, OR Col 10171
4 Deputy Minister for Justice, Justice 1 Committee, 25 February 2003, OR Col 4656
5 Scottish Legal Aid Board, Justice 1 Committee, 25 February 2003, OR Col 4657
6 Scottish Legal Aid Board, Justice 1 Committee, 25 February 2003, OR Col 4658
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justice system”.7  Indeed, the Committee made a recommendation in its Report to
that effect.8

29. Another aspect of the legal aid system where the Committee made
recommendations was in relation to criminal legal aid.  The Minister advised that
civil legal aid has been the priority but that the Executive understood the
Committee’s concerns and would deal with them after proper research and as
resources permitted.9 This is potentially an area the incoming committee may
wish to monitor.

Regulation of the legal profession
30. The Committee also conducted an inquiry into the regulation of the legal

profession. The inquiry focussed primarily on the system of complaints against
members of the legal profession.  During November 2002, the Committee
published its report, recommending the creation of a single gateway for
complaints about the legal profession and the extension of the Ombudsman’s
powers.  Both these recommendations will require the Executive to bring forward
primary legislation to address these issues.   Some of the other recommendations
have been adopted by the Council of the Law Society, such as, ensuring that
each complaints committee should be made up of at least 50% lay people and
that committees of the Law Society, rather than the Council of the Law Society,
investigate conduct complaints as well as complaints of inadequate professional
service. These areas will need to be monitored to evaluate the impact of these
changes.  The Executive has broadly welcomed the Committee’s Report,
although it does not support the Committee’s view that there should be a single
gateway for the handling of complaints.  However, the Committee is disappointed
at the negativity of the Law Society of Scotland’s response to the Report. The
future committee may wish to revisit the recommendations with the next
administration.

Scottish prisons estates review
31. This inquiry investigated the Scottish Executive’s proposals for the Scottish Prison

Service estate in accommodating the projected future prisoner population and
ending slopping out.  The Executive proposed that there should be investment in
HMP Barlinnie with a reduction of places in the medium term and that HMP Low
Moss and HMP Peterhead should close.  The Review also suggested that 3 new
prisons should be built using the private build, private operate model.  Having
considered the evidence, the Committee recommended that HMP Peterhead
should remain open and that further work should be done on the costing of the
various build/operate models before a decision could be taken on how the
additional prisoner places are provided.

32. The Minister for Justice made an announcement to Parliament on 5 September
2002 in response to the Committee’s report, stating that HMP Peterhead would
be kept open and that only two new prisons would be required.  The first would be
privately built and operated, the Minister issued a challenge to the public sector to
tender for the second prison saying that if the bid provided value for money then
he would take that project forward.10   The successor Committee will wish to

                                                          
7 Scottish Consumer Council, J1/03/7/7, Justice 1 Committee, 18 March 2003, page 2
8 Justice 1 Committee, Report on Legal Aid Inquiry, SP Paper 437, page 24, para 119
9 Deputy Minister for Justice, Justice 1 Committee, 25 February 2003, OR Col 4669
10 Minister for Justice, 5 September 2002, Official Report Col 13374-5
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consider the outcome of the bid and monitor progress as this area develops over
the coming years, particularly as the Review provoked concern across all the
parties.  There are also a number of other outstanding issues where the
Executive has yet to respond to the Committee.  These include the Committee’s
request for production of reliable data on participation in rehabilitation
programmes and throughcare; the Committee’s concern about methods used to
compare the costs for building and operating a prison in the private sector with a
prison built by the public sector; and the Executive’s investigation into the
feasibility of not-for-profit organisations providing prisons in Scotland.

Alternatives to custody
33. The Committee published its report into alternatives to custody on 21 March

2003.  The report is viewed as a scoping report, paving the way for a more
in-depth investigation on alternatives to imprisonment.  This area is drawing
increasing attention as prisoner numbers rise and recidivism continues to be an
issue. The Executive will not have had a chance to respond to the Committee’s
report during this Parliamentary session. The Committee believes that this is an
area where continued investigation would be worthwhile and therefore
recommends that the successor committee adopt the report on alternatives to
custody and request a Parliamentary debate on the Report early in the next
session.

34. On a general point the Committee wishes to emphasise the importance of
scoping inquiries properly at the outset, as this can have a subsequent impact on
the length of time taken, and the level of examination that can be given to a
particular matter within the chosen subject area. The Committee believes that
concise, tightly drawn remits produce more robust outcomes.

Petitions

35. The Committees have considered many petitions. A number of these have been
subsumed into the Committees’ scrutiny of legislation or particular inquiries.
There are a number of possible areas for a future committee to consider,
including:

Public Petition PE14
36. This is one of the very first petitions considered by the committees of the

Parliament.  The petition was raised by the Carbeth Hutters’ Association and
called for a statutory system of rent control and arbitration and increased security
of tenure.  The Justice and Home Affairs Committee investigated the petition and
published a report in May 2000 which recommended that the Executive consider
ways of providing legislative protection for hutters.   The Executive issued a
consultation paper, to which overwhelming support was received for legislating in
this area.   As yet there has been no movement towards legislation as the
Executive considers that there are substantial drawbacks with legislation
protecting hutters.  The Committee has written to the Executive asking for details
of these difficulties.  The Committee awaits this information.

37. It is important to note that both the Justice and Home Affairs Committee and the
Justice 1 Committee have endeavoured to pursue a solution to these issues
throughout the first session of the Scottish Parliament.  The Justice 1
Committee believes that a Committee Bill could successfully address this
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issue. The information that will be provided by the Executive should provide
a useful steer should the future committee decide to pursue this course of
action.

Public Petitions PE29, PE55, PE299, PE331 and PE111
38. All of these petitions relate to road traffic offences which have resulted in a fatality

or serious injury.  Again, both Committees have pursued the issues raised with
the Executive and the Crown Office over a period of years.  The Department of
Transport, Local Government and the Regions (DTLR) published a report
‘Dangerous Driving and the Law’ which made a number of recommendations.  A
steering Group was set up to consider the recommendations.  The Committee
has considered the report and further correspondence from the petitioners, the
Minister for Justice and the Lord Advocate.

39. The Committee agreed to consider the petition further when the Steering Group
has reached conclusive decisions on the report by the DTLR.  The Committee
also agreed to consider a progress report by the Lord Advocate on the 80
recommendations outlined in the Review of the Investigation of Road Deaths in
Scotland by the Crown Office and Procurator Fiscal Service when this is
available.  The Committee further agreed to request that the Minister for Justice
keeps the Committee informed of any developments with the ISCJIS (Integration
of Scottish Criminal Justice Information Systems) improved data collection on
serious injuries caused by careless driving.  As this information is unlikely to be
forthcoming before dissolution, the incoming committee may wish to monitor
progress on these matters.

Public Petition PE347
40. The Committee has been considering petition PE347 by Mr Kenneth Mitchell on

couping of horses11.  The Committee does not believe that it has received
sufficient evidence to reach a definitive view on this issue. The Committee agreed
to ask the Scottish Executive that the practices associated with the breeding and
showing of animals which may lead to cruelty to animals be included when the
Executive next considers legislation on animal welfare.  The Committee also
agreed to ask the Scottish Executive to extend the applicability of the Farriers
(Registration) Act 1975 to include the Highlands and the Isle of Skye region so
that all farriers in Scotland are registered.  The Executive agrees that it is
appropriate to consider the practice of couping within its review of animal welfare
legislation and is awaiting a response from the Farriers Council on the extension
of the 1975 Act to the Highlands and Islands.    The successor Committee may
wish to monitor progress.  The future Committee should also be aware that
this matter could be addressed by a Member’s Bill.

Other outstanding petitions
41. There are a few other outstanding petitions which the Committee has been

examining, it may be useful to outline briefly the progress of these petitions and
any unresolved actions.  Petition PE124 is a petition by Grandparents Apart Self
Help Group on grandparents’ rights to contact with their grandchildren. The

                                                          
11 Couping (or show shoeing) is a method of shoeing horses that supports only the front of the hoof
and causes the back of the hoof to drop.  It is used primarily at horse shows and exhibitions to create
an exaggerated version of the Clydesdale’s natural stance which is regarded as a desirable feature in
the show ring.  The late petitioner alleged that couping can cause both short and long term medical
problems and may shorten the life of the horse.
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Committee agreed to write to the Scottish Child Law Centre and the Scottish
Reporter’s Administration to ask for further information on recent cases in the
European Court of Human Rights involving grandparents and the right to privacy
in family life as highlighted by the British Association of Social Workers (Scotland)
The successor Committee may wish to monitor the Minister’s investigation of
family mediation for grandparents and the wider family and consider any available
academic studies on the effects on children who do not have access to their
grandparents.

42. Petition PE200 is concerned with the working methods of the Scottish Legal Aid
Board.  The Committee wrote to SLAB to establish timescales for the production
of guidance on property recovered and preserved aimed at applicants, and to the
Executive asking if it has any proposals to change the law in this area to allow
SLAB to disburse compensation monies faster.  Any other related issues are
being dealt with under the remit of the legal aid inquiry.

43. The successor Committee will wish to be aware that the Justice and Home Affairs
Committee had been referred Petition PE176.  This called for the Scottish
Parliament to create an independent body to investigate and prosecute
complaints against the Police, where the Crown Office and Police Complaints
Department have failed to fully investigate complaints.  The Committee was
attracted to investigating the police complaints procedure, however the Executive
issued a consultation document on creating an independent element in the police
complaints procedure.  The deadline for responses was October 2001.  It is
understood that responses are still being analysed.  The future Committee may
wish to monitor progress in this area, and might still consider it as an area
suitable for investigation.

European scrutiny
44. The Justice 1 Committee has carried out very little work on European documents

as its workload has not permitted time to pursue this area in any detail. However,
given the importance of justice and home affairs in the context of the EU and the
distinctiveness of the Scottish judicial system from the rest of the UK, the
Committee is keen for any future committee to develop its European scrutiny role.
The Committee suggests that the new committee may wish to consider
commissioning a paper which should set out the current justice and home affairs
issues; the role of the Scottish Parliament in relation to European matters; and a
mechanism for keeping the committee informed, so as to aid scrutiny of policy
proposals, legislative proposals, and agreed measures ready to be implemented
in Scotland.

Budget scrutiny
45. The Committee has clear views on the scrutiny of the Scottish Executive’s

spending plans.  In the context of two justice committees operating with the same
remit, the Committee considered it essential that the justice committees consider
the budget jointly so that the Committees could fully consider the financial aspects
of the areas they were scrutinising or inquiring into. However this raised
attendance issues for those serving on other committees, as separate joint
budget meetings have to be held in addition to regular committee meetings.

46. The Justice 1 Committee felt that it was only just beginning to scrutinise the
Executive’s spending proposals with any accomplishment towards the end of the
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Parliamentary session.  In examining the budget it was helpful to have an expert
adviser to assist in the process and to retain an adviser for a number of years if
possible to maintain continuity and experience, not least because the timetable
for scrutiny is incredibly tight leaving very little time for committees to gather
evidence.

47. It was generally accepted by the Committee that in order to influence spending
proposals a committee must take difficult decisions and spell out where cuts
should be made to fund an increase in spending.

48. Financial information is central not just to the consideration of the Executive’s
budget proposals, but strategically for all the areas the Committee considers. It is
therefore suggested that the future Committee should consider inviting the
Minister for Justice (and the Lord Advocate) to produce a paper which sets out
the Executive’s (and the Crown Office’s) changes in priorities over the past 5
years and its priorities for the next 4 years which should provide useful historical
and planning information.  To supplement this the new Committee should also
consider taking evidence from the Minister for Justice (and the Lord Advocate) on
long-term trends, possibly as part of the ‘taking stock’ meeting normally held in
early September.

Operational issues

Evidence gathering
49. The successor committee might find it beneficial to consider which approaches or

working practices the Committee thought were effective or could be utilised to a
greater extent.  Using a diverse range of methods of taking evidence is
considered to be constructive and beneficial to committees, such as the use of
reporters to gather detailed evidence from a greater range of
individuals/organisations than formal evidence sessions. Formal meetings utilising
video conferencing facilities are useful when taking evidence from international
experts.  The Justice 1 Committee held a very successful formal video
conferencing meeting to hear evidence on sex offenders from a world expert in
this field based in Canada.  The Committee considered generally that greater use
should be made of international research and experts.

50. Another approach which the Committee found very effective was fact-finding
visits, e.g. to prisons, alternatives to custody projects and courts. The Committee
believes this form of evidence gathering is invaluable, especially as it allows the
Committee to speak directly to those affected. Informal briefing sessions are also
particularly useful to provide members with an opportunity to familiarise
themselves with complex, technical subject matter and for informal information
sharing.

51. In preparation for the Committee’s inquiry into alternatives to custody, the
Committee held a civic participation event where roughly 90 citizens were asked
their views on sentencing and alternatives to imprisonment.  They also took part
in workshops which examined in more depth the circumstances surrounding the
crimes they were asked to comment on. The information gathered from this event
provided a useful basis for the Committee to move forward to its inquiry.   The
future Committee, when embarking on an inquiry, may also wish to broaden the
range of organisations from which written evidence is sought.
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Justice Committee structure
52. Parliament decided that there should be two justice committees in place of the

Justice and Home Affairs Committee.  This was essentially because of the
volume of legislation in the justice remit. Justice 1 Committee and Justice 2
Committee were established in January 2001. Both committees share the same
remit covering the administration of civil and criminal justice, the reform of the civil
and criminal law and such other matters as fall within the responsibility of the
Minister for Justice.

53. The Committee discussed the structure of the justice committees.  Of the current
membership of Justice 1 Committee, three were members of the predecessor
Justice and Home Affairs Committee.  The Committee expressed a general
preference for a single justice committee in the next Parliament.  It was
considered that the legislative workload had not dropped significantly and may
even have increased since the establishment of two justice committees.
Members were concerned that their knowledge and experience in the justice remit
was being diluted.  The Criminal Justice (Scotland) Bill was cited as an example.
Members of the Committee did not have the opportunity, in practice, to scrutinise
the Bill, which they believed would lead to a gap in knowledge which would be
useful when scrutinising subsequent criminal justice matters, such as alternatives
to custody. Another example is the package of land reform legislation.  The
Justice 1 Committee considered the Abolition of Feudal Tenure etc. (Scotland) Bill
and the Title Conditions (Scotland) Bill, while the Land Reform (Scotland) Bill was
considered by the Justice 2 Committee.  This could impact on the Committee’s
ability to effectively scrutinise legislation relating to tenement property.

54. One large justice committee with possibly 15 members, which could make use of
use of sub-committees and reporters was considered to be a much more
pragmatic approach. Such sub-committees could be established on an ad-hoc
basis or as ‘standing’ committees. To date the Scottish Parliament has not made
use of this option, but the UK Parliament has made use of sub-committees.
Some Westminster committees have used what could be described as ‘standing’
sub-committees which are established and have a fixed remit, and run for the
duration of the main committee unless otherwise decided.

55. The Committee also considers that the number of bills referred to the justice
committee could be substantially reduced if some bills were referred instead to
other subject committees that had a major interest, thus relieving some of the
pressure from legislation. Future decision-makers should have regard to
preserving the equilibrium between inquiries and legislation, particularly as any
justice committee also has an important role to play in developing policy within the
committee’s remit.
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During the Committee session on Tuesday 18 March, I agreed to write to clarify one or two points
raised by members during consideration of the draft Rehabilitation of Offenders Act 1974
(Exclusions and Exceptions) (Scotland) Order 2003.

Firstly, I can confirm that the rehabilitation period in terms of the Rehabilitaion of Offenders Act
depends on the sentence passed by the court.  It is not determined by the type of offence, whether the
offence is against women or a crime of violence.  The rehabilitation period varies from 6 months for
an absolute discharge to 10 years for imprisonment for more than 6 months and up to 30 months.  If
an individual is sentenced to more than 30 months imprisonment, the conviction will never become
spent under the 1974 Act.

Provided a person is not reconvicted during the rehabilitation period the conviction(s) become spent
and the rehabilitated person is no longer required to disclose the spent conviction.  However, this is
only the case if the position is not covered by the Exceptions Order.  In respect of those posts
covered by the Exceptions Order, an employer or authorised body is generally entitled to know about
all previous convictions, both spent and unspent and to take them into account in assessing an
individual’s suitability for the work. The one area where the range of previous convictions which the
employer or authorised body is entitled to know about is restricted is in the financial services sector.

The draft Order approved by Justice 1 sets out the range of posts we propose should be exempt from
the terms of the Rehabilitation of Offenders Act in Scotland.  This would include, for example, a
school janitor as this is covered by the definition of ‘any employment or work in a child care
position’ in the Order.  Part 4 of Schedule 4 of the Order provides that “child care position” has the
meaning given by schedule 2 to the Protection of Children (Scotland) Act 2003.  The list of child
care positions set out in the schedule to the 2003 Act includes those whose normal duties include
work in an educational establishment.
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Secondly, you referred specifically to Road Traffic offences in relation to the 1974 Act, and queried
whether such offences would be taken into account in determining the suitability of an individual for
posts specified in the draft Order.  An individual would only fall within the scope of the 1974 Act
and the draft Order if convicted of a criminal offence.  For example, the Act does not apply to a fixed
penalty notice issued under Road Traffic legislation.

All criminal convictions will require to be declared in the context of questions that are asked to
determine suitability for a post specified in the Order.  As indicated above the one exception to this is
that where questions are asked in relation to suitability for financial services positions disclosure of
what would otherwise be spent convictions is only required in relation to convictions for “relevant
offences” such as fraud (see paragraph 3(3) of Schedule 3 and the interpretation provision at article
2(1) of the draft Order).

Members also queried typographical errors in the Executive Note.  It appears that the errors were in a
paper prepared for the Committee rather than the original Executive Note.  In any event, the
Executive Note is not published.  The draft Order and Explanatory Note will be published by HMSO
shortly after the Order is made.

I hope this helps clarify the position.

HUGH HENRY
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Justice 1 Committee

Correspondence from Lord President’s Office regarding subordinate
legislation

ACT OF SEDERUNT (FEES OF SOLICITORS IN THE SHERIFF COURT)
(AMENDMENT) 2003

This letter sets out some background information, which the Committee may
find of assistance when considering the above instrument.

Background to the calculation of solicitors’ fees in the Courts
The fees of solicitors for work undertaken in the Courts are, in general,
calculated on the basis of the amount of time that a certain item of work might
usually take, multiplied by the cost of that amount of time.  The previous Lord
President (Lord President Rodger) considered it desirable that the cost of
solicitors’ time for work undertaken in the Courts should follow closely (but not
necessarily absolutely) the cost of time set by the Law Society for Scotland.
That remains the Lord President’s view.

To use a lower cost of time for work undertaken in the Courts than that set by
the Law Society would lead to clients incurring costs in proceedings in the
Courts that they could not recover from an opponent, even if they were
successful in their action (as success is usually accompanied by an award of
expenses).  This is because a solicitor can only recover from an opponent the
costs for court work set out in the table of fees prescribed for that purpose.
Any costs incurred by the solicitor in excess of those prescribed are generally
recovered from the client, regardless of whether or not the client is successful
in the action.

And it follows that, if the rate at which the solicitor would charge the client for
time spent is higher than the rate used to calculate the table of fees, the client
is left with an amount that they will require to pay to the solicitor but cannot
recover from an opponent.  Which would be an undesirable state of affairs for
those using the Courts.

Lord President’s Advisory Committee on Solicitors’ Fees
I have set out before that changes to the fees of solicitors for court work are
recommended by the Lord President’s Advisory Committee on Solicitors’
Fees.  The Committee is chaired by a judge and the membership is
comprised of representatives from a cross-section of the profession who have
expertise in this area of business.  The Committee meets on a regular basis
and proposes to the Lord President such amendments as are necessary in
support of either increases in the cost of time or changes in procedure and
practice.  The decision as to whether or not effect is to be given to each
proposal rests entirely with the Lord President.



Setting of level of solicitor’s fees for 2003
The increases in fees reflected in this instrument follow a recent recalculation
by the Law Society of the cost of a unit of solicitors’ time.  The cost of time is, I
understand, calculated with a degree of reference to notional levels of salary.
I also understand that there has been a substantial increase in these notional
salaries in 2002 due to a change in their method of calculation, to make them
more representative.  So the increase in fees is larger than usual to maintain
a close parallel between the cost of time used to calculate solicitors’ fees for
court work, with that for other work.  The hourly rate of the cost of time set by
the Law Society of Scotland is £110, an increase from £98.

Recent trends in fees
Set out as an Appendix to the letter is a table showing the increases in fees
covered by this instrument, from 2001 to the date of effect of the instrument (1
April 2003).  The Appendix does not give a comparison of every fee covered
by the instrument.  The structure of the table of fees reflected in the Schedule
to the instrument was amended during 2002; a new part was inserted and
pre-existing parts re-numbered.  For example, the new part was introduced to
support new Rules for Summary causes.  It is therefore not feasible to give a
complete comparison of every fee in the current table from 2001.  It is hoped,
however, that the excerpt from the table shown in the Appendix, which gives
the history of the fee increases since 2001 of parts of the table of fees which
have retained the same structure during that period, is usefully illustrative.

Future instruments
It is hoped that the Committee finds the information provided in this letter and
the Appendix to it to be of assistance in their consideration of this instrument.
If the Committee feels that a history of solicitors’ fees that are increased by an
instrument such as this, set out as per the Appendix to this letter, provides the
necessary information, I propose that such a table be submitted with each
instrument, updated appropriately.  Given the changes to the structure of the
table during 2002, I would suggest that 2002 is used as the ‘base’ year for the
purposes of comparison, and that the history of fees given is for the previous
three years.

If the Appendix to this letter does not provide the information that the
Committee had hoped to receive, I shall be happy to discuss alternative
options with officials.

BRUCE BEVERIDGE
Legal Secretary to the Lord President
13 March, 2003



APPENDIX

Provision 2001 2002 2003

Chapter I, Part I:
1. (a) 174.50 182.00 204.30

(b) 139.50 145.50 163.30
(bb) 39.10 40.80 45.80

2. (a) 609.60 635.80 713.70
3. (a) 544.40 567.80 637.30
Chapter I, Part II
TABLE A: 1. 428.80 447.20  502.00

2. 304.80 317.90  356.80
3. 93.60 97.60  109.80
4. 827.30 862.90  970.30

TABLE B: 1. 352.80 368.00  413.10
2. 169.80 177.10  198.80
3. 93.60 97.60  109.80
4. 616.10 642.60  722.60

TABLE C: 1. 169.80 177.10  198.80
2. 99.40 103.70  116.40
3. 261.40 280.80  315.80

Chapter II, Part II
1A. 265.00 276.40  310.30
1. (a) 479.20 499.80  561.00

(b) 87.20 90.90  102.00
2. 43.70 45.60   51.20
3. (a) 52.30 54.50   61.20

(b) 26.10 27.20   30.50
4. (a) 218.20 227.60  255.50

(b) 130.90 136.50  153.20
(c) 52.30 54.50   61.20
(d) 69.80 72.80   81.70

5. 17.40 18.10   20.30
6. (a) 174.50 182.00  204.30

(b) 26.10 27.20   30.50
(c) 43.70 45.60   51.20

7. 173.40 180.90  203.10
26.10 27.20   30.50

8. (a) (i) 139.50 145.50  163.30
(ii) 26.10 27.20   30.50



Provision 2001 2002 2003

(b) 23.50 24.50   27.50
(c) 23.50 24.50   27.50

9. (a) 87.20 90.90  102.00
(b) 26.10 27.20   30.50
(c) 23.50 24.50   27.50
(d) 23.50 24.50   27.50

10. (a) 96.00 100.10  112.40
(b) 12.20 12.70   14.30

11. (a) (i) 60.20 273.00  306.40
(ii) 261.70 182.00  204.30
(iii) 174.50 54.50   61.20

(b) (i) 52.30 182.00  204.30
(ii) 174.50 90.90  102.00
(iii) 87.20 27.20   30.50
(iv) 26.10 24.50   27.50
(v) 23.50 24.50   27.50

12. (a) (i) 23.50 100.00  112.30
(ii) 95.90 24.50   27.50

(b) (i) 23.50 54.50   61.20
(ii) 52.30 24.50   27.50

(c)(i) 23.50 100.00  112.30
(ii) 95.90 27.20   30.50

(d) 26.10 24.50   27.50
(e) 23.50 24.50   27.50

13. (a)(i) 23.50 90.90 102.00
(ii) 87.20 36.50 41.00
(iii) 35.00 24.50 27.50

(b) (i) 23.50 72.80 81.70
(ii) 69.80 36.50 41.00
(iii) 35.00 24.50 27.50

(c) 23.50 90.90 102.00
14. (a) (i) 87.20 127.60 143.20

(ii) 122.30 54.50 61.20
(b) (i) 52.30 127.60 143.20

(ii) 122.30 54.50 61.20
14A. (a) 52.30 90.90 102.00

(b) 87.20 24.50 27.50
15. 23.50 454.40 510.00
16. (a) (i) 435.70 291.10 326.80
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(ii) 279.10 527.50 592.10
(b) 505.80 118.40 132.90
(c) 113.50 27.20 30.50

17. (a) 26.10 27.20 30.50
(b) 26.10 24.50 27.50
(c) 23.50 24.50 27.50

18. (a) 23.50 90.90 102.00
(b) 87.20 27.20 30.50
(c) 26.10 24.50 27.50
(d) 23.50 24.50 27.50

19. (a) (i) 23.50 273.00 306.40
(i) (if counsel) 261.70 154.80 173.80
(ii) 148.40 27.20 30.50
(iii) 26.10 24.50 27.50
(iv) 23.50 24.50 27.50

(b) 23.50 90.90 102.00
20. (a) (i) 87.20 100.00 112.30

(ii) 95.90 82.00 92.00
(b) 78.60 181.90 204.20
(c) 174.40 181.90 204.20
(d) 174.40 23.50 26.40

21. (a) 130.90 136.50 153.20
(b) 113.50 118.40 132.90

24. (a) 52.30 54.50 61.20
(b) 113.50 118.40 132.90
(c)(i) 113.50 118.40 132.90

(ii) 23.50 24.50 27.50
Chapter III
1. 23.50 26.90 30.20
2. (a) 11.80 24.50 27.50
3. 17.50 12.30 13.80
4. 4.90 18.30 20.50
5. 4.90 5.10 5.70
7. 23.50 5.10 5.70
8. 4.90 24.50 27.50
9. 4.90 5.10 5.70
10. 23.50 5.10 5.70
11. 11.80 24.50 27.50
12. (a) 1.80 2.00
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(b) 4.90 12.30 13.80
(c) 11.80 5.10 5.70

13. 4.90 12.30 13.80
14. (a) 4.90 5.10 5.70
(b) 11.80 5.10 5.70
(c) 11.80 12.30 13.80
(d) 11.80 12.30 13.80
15. (a) 11.80 12.30 13.80

(b) 11.80 12.30 13.80
(c) 14.20 12.30 13.80
(d) 11.80 14.80 16.60

16. (a) 11.80 12.30 13.80
(b) 11.80 12.30 13.80
(c) 11.80 12.30 13.80
(d) 11.80 12.30 13.80
(e) 11.80 12.30 13.80
(f) 11.80 12.30 13.80
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PETITION PE200 - Mr ANDREW WATT

Thank you for your letter of 9 January enclosing a copy of Mr Watt’s petition of May 2000 in which
he asked the Scottish Parliament to review the working practice of the Scottish Legal Aid Board in
relation to the collection and disbursement of compensation monies.

I am not entirely clear what Mr Watt would wish from such a review but in view of the background
to this difficult case, I think he wishes the Board to be able to disburse compensation monies retained
by the Board if there might be a need.

I should begin by explaining that the Board does not retain all the compensation that has been
awarded by the Court or agreed by the parties but only a sum equivalent to the legal aid costs, either
in payment of the costs or, if expenses have also been awarded, until those expenses have been paid.
In this particular case, the legal aid costs paid to Mr Watt’s solicitor were much greater than the
compensation awarded by the Court and consequently the Board retained all of the compensation
until the expenses were paid. In the intervening period, this still left a substantial sum due to the
taxpayer.  The Board however did pay the interest that had accrued on the compensation to Mr Watt.
If I have understood Mr Watt’s wishes correctly, the payment of any part of the compensation would
only serve to increase the sum due to the taxpayer.

The statutory obligations upon the Board in respect of the recovery of legal aid costs are set out in
Section 17(2B) of the Legal Aid (Scotland) Act 1986, and whilst I sympathise with Mr Watt’s
considerable and lengthy efforts to obtain the compensation and expenses awarded by the Court, I
am not convinced that an amendment to the legislation is warranted.  The primary responsibility for
collecting compensation and expenses lies with the assisted person’s solicitor and not with the Board
whose role is restricted to protecting the taxpayer’s interests.

Having said that, I fully recognise the difficulties that can arise in some cases especially where
delays can cause inconvenience and even financial difficulty.  Consequently, I have asked my
officials to consult the Board to see whether there are any options to encourage faster and more
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efficient collection of expenses.  I have also asked them to write to the Law Society asking that they
consider writing to the profession about their obligation to actively pursue expenses in a legal aid
case.

I hope that this is helpful

JIM WALLACE




