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JUSTICE 1 COMMITTEE 
 

AGENDA 
 

25th Meeting, 2001 (Session 1) 
 

Tuesday 25 September 2001 
 
 
The Committee will meet at 1.30 pm in Committee Room 3. 

 
1. Declaration of interests: The Convener will invite members to declare any 

relevant interests.  

2. Items in Private: The Committee will consider whether to take items 6, 7 and 8 
in private. 

3. Protection from Abuse (Scotland) Bill: The Convener will update the 
Committee on the progress of its Committee Bill. 

4. Petition: The Committee will consider the following petition— 

PE 375 by Mrs Elaine Crawford. 
 

5. Subordinate Legislation: Iain Gray (Deputy Minister for Justice) to move— 
 

S1M-2177 Mr Iain Gray: The Advice and Assistance (Assistance by Way of 
Representation) (Scotland) Amendment (No.3) Regulations 2001—That the 
Justice 1 Committee recommends that the draft Advice and Assistance 
(Assistance by Way of Representation) (Scotland) Amendment (No.3) 
Regulations 2001 be approved; and 

 



 

 

S1M-2178 Mr Iain Gray: The Criminal Legal Aid (Scotland) (Prescribed 
Proceedings) Amendment Regulations 2001—That the Justice 1 Committee 
recommends that the draft Criminal Legal Aid (Scotland) (Prescribed 
Proceedings) Amendment Regulations 2001 be approved. 

6. Regulation of the Legal Profession Inquiry: The Committee will consider the 
written evidence received for the inquiry, and consider who to call for oral 
evidence. 

7. Legal Aid Inquiry: The Committee will consider the draft report for the inquiry. 
 
8. Work Programme: The Committee will consider its future work programme. 
 
 

Lynn Tullis 
Clerk to the Committee, Tel 85246 

 
The following papers are attached for this meeting: 
 
Agenda item 3 
Note by the Clerk  
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Agenda item 4 
Note by the Clerk (petition attached) 
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Agenda item 5 
Note by the Clerk (SSI attached) 
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Agenda item 6 
Note by the Clerk (private paper) 
Submissions to the Regulation of the Legal Profession Inquiry  
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Various 
 

Agenda item 7 
Note by the Clerk (private paper) 
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Agenda item 8 
Note by the Clerk (private paper) (TO FOLLOW) 
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JUSTICE 1 COMMITTEE 
 

Papers for information circulated for the 25th meeting, 2001 
 

Response from Scottish Executive re Subordinate Legislation 
considered by the Committee at 19th Meeting, 2001 on 30 
May 2001 
 

J1/01/25/8 

Letter to Minister for Justice from Justice 1 Committee 
Convener re Dungavel Detention Centre 
 

J1/01/25/9 

Minutes of 24th meeting, 2001 J1/01/24/M 
 
 
 



 

 

J1/01/25/1 
Justice 1 Committee 

 
Protection from Abuse (Scotland) Bill 

 
Note by the Clerk 

 
Members may be aware that the Justice 2 Committee considered the Justice 1 
Committee Bill, the Protection from Abuse (Scotland) Bill, at Stage 2 at its meeting 
on 19 September.  
 
The Committee has been supported to date by the Non-Executive Bills Unit (NEBU) 
who arranged the drafting of the Bill and the accompanying documents.  The NEBU 
assisted the Convener at Stage 2, as the member in charge, in a manner similar to 
the support provided by civil servants to Executive Ministers.  
 
At its meeting on 19 June, the Committee agreed that where the NEBU identify 
minor or clarificatory amendments not affecting the agreed policy that it should be 
allowed to have these drafted and lodged subject only to the clearance of the 
Convener (i.e. no need for the Committee to agree them).  Substantive amendments 
would be brought to the Committee for agreement.  The amendments lodged by the 
Convener at Stage 2 were all minor and clarificatory and were therefore not brought 
to the Committee for clearance. 
 
The Committee also agreed to act together by channelling any amendments through 
the Convener as Committee amendments. 
 
In relation to promoting amendments the NEBU provided initial advice to the 
Convener as to whether any were required at Stage 2.  The NEBU also advised the 
Convener as to how to respond to amendments lodged by other members.  42 
amendments were lodged in total at Stage 2, 10 by the Convener on behalf of the 
Committee and 32 by Bill Aitken, who is a member of the Justice 2 Committee. 
 
Most of the amendments lodged by Bill Aitken were resisted by the Convener on the 
basis that they were not necessary or were contrary to the Committee’s agreed 
policy.  Unfortunately, the timescales were such that it would not have been possible 
to consult the Committee on these amendments.  The Convener did, however, give 
an undertaking to look at a number of issues and possibly lodge amendments at 
Stage 3.  
 
Stage 3 of the Bill is scheduled to take place on 4 October.  It is proposed that the 
Committee should adopt the same approach to Stage 3 as that followed at Stage 2 
(i.e. channel amendments through the Convener). 



 

 

J1/01/25/2 
Justice 1 Committee  

 
Petition PE375 by Mrs Elaine Crawford 

 
Note by the Clerk 

 
Background 
 
Petition PE375 by Mrs Elaine Crawford calls for the Scottish Parliament to carry out 
a review of criminal injuries compensation procedure and policy, and a review of 
sentencing policy on violent crime.  The petitioner has submitted the petition 
following the death of her husband from a violent attack and her subsequent 
experience of the Criminal Injuries Compensation Authority (CICA).  It appears that 
the CICA took the decision that Mrs Crawford’s husband had intervened to protect 
others which reduced the eligibility of Mrs Crawford and her children for criminal 
injuries compensation.  The petitioner is also concerned regarding the sentencing of 
some violent offenders, which she considers to be light, based on those sentences 
given to her husband’s attackers (community service is cited as an example by the 
petitioner).     
 
The Public Petitions Committee has passed the petition to the Justice 1 Committee 
for information only and has recommended that only the sentencing policy section of 
the petition be examined.  The Public Petitions Committee has agreed to seek the 
views of the Scottish Executive in relation to the petitioner’s other request to review 
the policies and procedures of the CICA, and also agreed that it might refer this part 
of the petition to the Justice 1 Committee once it had received the response from the 
Scottish Executive.  The Public Petitions Committee raised the issue of whether 
criminal injuries compensation is a reserved matter and the Minister for Justice has 
confirmed in correspondence that this is the case (see attached correspondence). 
The CICA administers the Criminal Injuries Compensation Scheme which provides 
the criminal injuries compensation payments, and the function of amending the 
scheme is exercisable only by the Home Secretary who is obliged to consult Scottish 
Ministers. 
 
Although the Public Petitions Committee has not requested that the Justice 1 
Committee examine the petitioner’s request to review criminal injuries compensation 
procedure and policy, some information on recent developments may be of 
assistance to the Committee in consideration of the petition.   
 
Following a 1999 Home Office consultation exercise, the CICA has been subject to a 
thorough review which has led to various improvements including a general increase 
in the level of CICA awards (although these cannot be applied retrospectively as in 
the petitioner’s case) (see attached letter from the Minister of Justice to Alasdair 
Morgan, former Committee Convener).  In addition, Committee members may wish 
to note that the Justice 2 Committee recently took evidence from the CICA (at their 
meeting on 14 March 2001) on the operation of the system of compensation.  At the 
meeting, Howard Webber of the CICA stated that the CICA had been subject to “a 
fair amount of scrutiny recently” from the National Audit Office and the Public 



 

 

Accounts Committee of the House of Commons which had led to the CICA making 
improvements (Column 48, Official Report).     
 
The petitioner also requests a review on sentencing policy on violent crime.  As 
members will know, the Justice 1 Committee has instigated a research study seeking 
the views of the Scottish public on sentencing and alternatives to custody.  The 
Public Petitions Committee has suggested that the petition be considered alongside 
this research. 
 
Procedure 
 
The Standing Orders make clear that, where the Public Petitions Committee refers a 
petition to another committee, it is for that committee then to take “such action as 
they consider appropriate” (Rule 15.6.2(a)). 
 
Options  
 
Committee members will be aware that the Justice Committees have agreed that as 
a matter of policy and practice they will not become involved in individual cases such 
as the petitioner’s. 
 
The Committee may wish to note the petition and take no further action, alternatively 
the Committee may agree with the Public Petitions Committee’s recommendation to 
examine the issue of sentencing policy and may wish to consider this as part its 
current research study into attitudes to sentencing. 
 
Although the Public Petitions Committee is considering the first aspect of the petition 
on reviewing the CICA’s policy and procedure, the Justice 1 Committee members 
may wish to write to Victim Support Scotland to inquire whether this organisation is 
content that recent improvements instigated by both the Home Office and CICA (as 
detailed above) are sufficient.  Alternatively, the Committee may wish to wait until the 
Scottish Executive responds to the Public Petitions Committee. 
 



J1/01/25/3 
 

JUSTICE 1 COMMITTEE 
 

The Advice and Assistance (Assistance by Way of Representation) (Scotland) 
Amendment (No. 3) Regulations 2001 

 
Note by the Clerk 

 
Background 
 
Assistance by Way of Representation (ABWOR) is available under the Advice and 
Assistance (Assistance by Way of Representation) (Scotland) Regulations 1997 (“the 
principal regulations”) for specified hearings and courts. The principle regulations 
were amended by the Advice and Assistance (ABWOR) (Scotland) Amendment 
Regulations 2001 which were considered by the Justice and Home Affairs Committee 
at its meeting on 12 December 2000, and approved by the Parliament on 14 
December 2000. ABWOR is usually available to persons who meet a financial test, 
and other conditions which may apply in particular proceedings. 
 
The instrument is largely technical in nature.  The instrument has two main purposes. 
Firstly, to ensure that ABWOR is not available for certain proceedings under the 
Criminal Procedure (Scotland) Act 1995 where those proceedings take place in a 
court which has been designated as a drug court by the Sheriff Principal.  In these 
proceedings, provision will be made for payments to be made to solicitors appearing 
in the new Drugs Court. This instrument stemmed from the Working Party initiated by 
the Deputy Minister for Justice to examine the possible structure of a Drug Court.  
The findings of this Party meant that several regulations were required to change 
existing legal aid legislation.   
 
The second purpose is to ensure that ABWOR is available for the new hearings 
required by paragraphs 12 and 59 of the Convention Rights (Compliance) (Scotland) 
Bill to determine the punishment part of the sentence of existing and transferable 
adult mandatory life sentence prisoners.  Prisoners transferred to Scotland after the 
commencement of Section 10(2F) of the Prisoners and Criminal Proceedings 
(Scotland) Act 1993 may also require such a hearing. 
 
The Regulations were considered on 4 September 2001 by the Subordinate 
Legislation Committee, which agreed to raise points.  The Convener of this 
Committee stated that “There is a technical human rights issue if legal aid is 
withdrawn before assistance by way of representation is available for drug courts…” 
(Official Report, Col 548).  The Scottish Executive responded by stating that Section 
9(2)(dd) of the Legal Aid (Scotland) Act 1986 appears to be a relevant power and 
that this should have been stated in the preamble to the Order.  The Scottish 
Executive also has laid the Criminal Legal Aid (Fixed Payments) (Scotland) 
Amendment Regulations 2001 before 14 September 2001 so that they are in place 
for the start of the Drug Court Pilot Scheme on 15 October 2001. 
 
The Committee may wish to note that this is the third amendment to the principle 
regulations this year, and that the Executive aims to consolidate these regulations 
when they next require amendment. 
 



The Committee may also wish to note that it does not appear that the Executive has 
consulted on these regulations. 
 
Procedure 
 
The instrument was laid on 28 June 2001 and is due to come into force on 6 October 
2001.  Under Rule 10.6, the draft Regulations being subject to affirmative resolution, 
it is for the lead committee to recommend to the Parliament whether the instrument 
should come into force. The Deputy Minister for Justice has, by motion S1M-2177 
(set out in the Agenda), proposed that the Committee recommends the approval of 
the Regulations. The Deputy Minister will attend to speak to and move the motion.  
 
At the end of the debate, the Committee must decide whether or not to agree to the 
motion, and then report to the Parliament accordingly. Such a report need only be a 
short statement of the Committee’s recommendation. Given that the Committee will 
not meet again until after the reporting deadline, the text of the Committee’s report 
will be circulated for approval by e-mail. 
 
  



J1/01/25/4 
 

JUSTICE 1 COMMITTEE 
 

The Criminal Legal Aid (Scotland) (Prescribed Proceedings) Amendment 
Regulations 2001 

 
Note by the Clerk 

 
Background 
 
The instrument is largely technical in nature and is directly consequential to the 
amendments brought forward to The Advice and Assistance (Assistance by Way of 
Representation) (Scotland) Amendment (No. 3) Regulations 2001.  The instrument 
has two main purposes. These are firstly to ensure that legal aid shall be available for 
certain proceedings under the Criminal Procedure (Scotland) Act 1995 where those 
proceedings take place in a court which has been designated as a drug court by the 
Sheriff Principal.  The second purpose is to ensure that criminal legal aid is not 
available for the new hearings required by paragraphs 12 and 59 of the Convention 
Rights (Compliance) (Scotland) Bill to determine the punishment part of the sentence 
of existing adult mandatory life sentence prisoners.  The Advice and Assistance 
(Assistance by Way of Representation) (Scotland) Amendment (No. 3) Regulations 
2001 ensure that ABWOR is available for these hearings. 
 
The first purpose of this instrument stemmed from the Working Party initiated by the 
Deputy Minister to examine the possible structure of a Drug Court.  The findings of 
this Party meant that several regulations were required to change existing legal aid 
legislation.  A negative instrument has been laid before Parliament put forward 
amendments to the Criminal Legal Aid (Fixed payments) (Scotland) Regulations 
1999.      
 
The Regulations were considered on 4 September 2001 by the Subordinate 
Legislation Committee, which agreed that no points arose.  
 
Procedure 
 
The instrument was laid on 28 June 2001 and is due to come into force on 6 October 
2001.  Under Rule 10.6, the draft Regulations being subject to affirmative resolution, 
it is for the lead committee to recommend to the Parliament whether the instrument 
should come into force. The Deputy Minister for Justice has, by motion S1M-2178 
(set out in the Agenda), proposed that the Committee recommends the approval of 
the Regulations. The Deputy Minister will attend to speak to and move the motion.  
 
At the end of the debate, the Committee must decide whether or not to agree to the 
motion, and then report to the Parliament accordingly. Such a report need only be a 
short statement of the Committee’s recommendation. Given that the Committee will 
not meet again until after the reporting deadline, the text of the Committee’s report 
will be circulated for approval by e-mail. 
 
  



 

 

J1/01/25/8 
 

Justice 1 Committee 
 

Response from the Scottish Executive regarding the European Communities 
(Service of Judicial and Extrajudicial Documents)(Scotland) Regulations 2001 
SSI (considered by Justice 1 Committee on 19th Meeting, 2001, 30 May 2001) 

 
 
I refer to your letter of 7 June 2001, enclosing a copy of a question raised by Phil 
Gallie MSP on the European Communities (Service of Judicial and Extrajudicial 
Documents)(Scotland) Regulations 2001.  I understand that the Justice 1 Committee 
convenes again on 11 September 2001. 
 
Mr Gallie enquired about translation requirements, and about who is responsible for 
the costs of translations and for ensuring the accuracy of translations. I can advise 
as follows:- 
 
Translation requirements 
 
Every principal document to be served under the Regulation must be accompanied 
by standard request forms. The UK declared that it would accept request forms 
completed in English or French. The same declaration had previously been made by 
the UK in respect of the Hague Service Convention (over which this Regulation 
prevails for Member States), and the declaration was a part of the UK’s negotiating 
position in respect of the formulation of this Regulation. 
 
In respect of the principal court documents, the Regulation, insofar as it relates to the 
UK, stipulates that the agency effecting service is obliged to inform the addressee 
that he or she may refuse to accept service of the document if it is not in English. 
 
Costs of Translations 
 
These costs are always initially borne by the applicant, without prejudice to any 
possible subsequent decision by the court of origin or competent authority on liability 
for such costs.  
 
Accuracy of Translations 
 
As with the Hague Service Convention, there are no requirements in the Regulation 
that translations should be certified and accompanied by certifications. 
 
Please do not hesitate to contact me should you require any further information on 
this Regulation 
 
David Berry 
Scottish Executive, Justice Department 
 


