
J1/01/10/A

JUSTICE 1 COMMITTEE

AGENDA

10th Meeting, 2001 (Session 1)

25 April 2001

The Committee will meet at 9.15 am in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Declaration of interests: The Convener will invite Jamie Stone to declare any
relevant interests.

2. Convention Rights (Compliance) (Scotland) Bill: The Convener to move
(S1M-1845)—

That the Justice 1 Committee consider the Convention Rights (Compliance)
(Scotland) Bill at Stage 2 in the following order: Parts 2 to 7, Part 1 and the
schedule.

3. Legal Aid Inquiry: The Committee will take evidence from—

Michael Clancy, Director; Gerard Brown, Convener; and Ian Smart, Vice
Convener, the Law Society of Scotland

4. Regulation of the Legal Profession Inquiry: The Committee will consider
appointment of an adviser.

5. Convention Rights (Compliance) (Scotland) Bill: The Committee will consider
the Bill at Stage 2.

Lynn Tullis
Clerk to the Committee, Tel 85246



The following papers are attached for this meeting:

Item 3:
Note by the Clerk (private paper)

Memorandum from the Law Society of Scotland

J1/01/10/1

J1/01/10/2

Item 4:
Note by the Clerk J1/01/10/3

Papers not circulated:

Item 3:
Members may wish to refer to the submission from the Law Society of Scotland to
the legal aid inquiry (LA 14).

Item 5:
A marshalled list of amendments and groupings will be available from document
supply on the morning of the meeting. Members may also wish to refer to the Bill (SP
Bill 25) and accompanying documents, and the Stage 1 report of the Committee (SP
Paper 290).

Papers for information circulated for the 10th meeting, 2001

Letter from Justice 2 Committee regarding draft Land Reform
Bill

J1/01/10/4

Submission to the Legal Aid Inquiry (private paper)  J1/01/10/5

Submission to the Legal Aid Inquiry: Faculty of Advocates  J1/01/10/6

Letter from PHACE West regarding sentencing of Stephen
Kelly for reckless and culpable behaviour and reply from the
Convener

J1/01/10/7

Letter from Fife Domestic Abuse Forum regarding legal aid J1/01/10/8

Press release regarding Legal Aid J1/01/10/9

Minutes of the 9th Meeting, 2001 J1/01/9/M

http://www.scottish.parliament.uk/official_report/cttee/just1-01/legal aid.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1mop0404.htm
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1mop0404.htm
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JUSTICE 1 COMMITTEE

Legal Aid Inquiry

Memorandum By The Law Society Of Scotland
On Legal Aid And Access To Justice

INTRODUCTION

The Law Society of Scotland welcomes the decision of the Justice and Home Affairs
Committee to carry out an investigation into the Scottish Legal Aid system, particularly
in the context of its interaction with access to justice as we have for some years held
the view that a comprehensive review of the Legal Aid system has been required.

This view has been formed not least because of the large number of anomalies which
now exist in the relation to the financial criteria applying to qualification for Legal Advice
and Assistance and Civil Legal Aid but also because the Society believes there has
been, over many years, a steady erosion of the numbers of the general public entitled
to Civil Legal Aid or, at least, entitled to Civil Legal Aid at a level of financial contribution
which they might reasonably be expected to afford.

The most recent Scottish Legal Aid Board (“SLAB”) Annual Report indicates that in the
financial year 1999-2000 there were 23106 applications for Civil Legal.  That contrasts
with a figure of  36018 for the financial year 1992/93. The SLAB Report indicates that
718 of these applications were refused on means (i.e. because the applicant was
financially ineligible for Legal Aid) and a further 1704 applicants for Legal Aid, having
been assessed as entitled to Legal Aid subject to a financial contribution then decided
to proceed no further with the proceedings.  While the Society accepts that in a small
number of these latter cases the matter at issue might have otherwise been resolved
while the Legal Aid application was being processed, it is our firm belief that the vast
majority of applicants who failed thereafter to take up an offer of Legal Aid did so on
the basis that they could not afford the Legal Aid contribution which they had been
assessed to pay.  Both the decline in the absolute numbers of applications over the
period shown and the failure of such a significant percentage of applicants to proceed
further once the likely costs of obtaining legally aided representation became known
demonstrates to our mind a crisis in eligibility levels which has a significant bearing on
the ability of a large section of the Scottish population to secure access to justice.  The
Society however has two further concerns: firstly that the bureaucracy with which the
Civil Legal Aid system (particularly in relation to emergency Legal Aid) is currently
surrounded, in itself discourages both applicants and solicitors from making or
persisting with applications for Civil Legal Aid and, secondly, that  the current rates of
remuneration offered to solicitors in relation to the carrying out of Civil Legal Aid work is
bringing about a separate crisis of eligibility whereby members of the general public,
even in circumstances where they are financially eligible for Legal Aid, are likely to find
it increasingly difficult to secure the services of a solicitor to represent their interests. In
five Appendices we deal with:-



1. The structure of the Civil Legal Aid System;
2. Financial Eligibility for Civil Legal Aid;
3. The administrative burden inherent within the current Civil Legal Aid System;
4. The inadequate levels of remuneration for Civil Legal aid work and the likely long

term consequences of this;
5. The costs of the Civil Legal Aid System.

THE IMPORTANCE OF CIVIL LEGAL AID

The European Convention on Human Rights recognises the importance of a right
existing not merely in the abstract but in the real and practically realisable form,
particularly in Article 13 which, although not domesticated under the Human Rights Act
1998, provides:

“Everyone whose rights and freedoms as set forth in this Convention are violated shall
have an effective remedy before a national authority notwithstanding that the violation
has been committed by persons acting in an official capacity”.

This accords with the accepted jurisprudential position that a right which cannot be
exercised is in effect no right at all.  The exercise of legal rights is, inevitably in many
cases, a complex process.  For a person to properly exercise his or her rights he or she
must be fully acquainted with all relevant law, not only that directly bearing on the
matter in dispute but also in relation to other matters which might relevantly bear on the
dispute (such as legal competency and jurisdiction) and the procedural rules governing
the exercise of legal rights.  Inevitably where important issues are under judicial or
quasi-judicial consideration historical attempts (most notably in relation to Employment
Tribunals) to devise a procedural framework which can be accessed by unrepresented
litigants have failed, not least because well-funded litigants have chosen to elect to
engage legal representation.

The very existence of Civil Legal Aid recognises that legal representation is necessary
for the proper exercise of one’s rights and to allow a situation to develop whereby large
sections of the population are, on the one hand, unable to secure legally aided
representation but on the other are unable to afford that representation privately,
inevitably leads to circumstances where those affected have no effective means of
exercising their rights.

There is one final matter which it is important to consider in the whole sphere of Civil
Legal Aid eligibility.  There is a common misapprehension that civil litigation is an
elective process, i.e. if a party cannot afford to go to court he or she can simply choose
not to do so. The spouse suffering violence at the hands of a partner does not in any
real sense have a choice between taking steps to end that situation and allowing it to
continue; nor does the family living in damp accommodation with children suffering
from asthmatic or bronchial conditions; the political refugee facing deportation to a
barbarous regime or indeed the working person facing a future lifetime of illness as a
result of a catastrophic accident or an industrial disease.

The Solicitors (Scotland) Act 1980 provides as one of the objects of the Law Society of
Scotland the promotion of the interests of the public in relation to the Solicitor



Profession.    It is the experience of members of the Society operating in the field of
Legal Aid which leads the Society to the conclusion that financial eligibility criteria are
wholly inadequate.  It is in pursuit of the Society’s wider role that we believe it is a
matter which must be addressed.



APPENDIX 1

The Structure Of The Civil Legal Aid System.

With the development of the modern welfare state in the immediate post war period,
there also developed the concept that access to justice was an essential part of the
modern citizen’s rights. The Report of the Committee on Legal Aid and Advice in
Scotland (Cmnd. 6925) – the Cameron Committee – which reported in 1946, proposed
far reaching changes which were enacted in the Legal Aid and Solicitors (Scotland) Act
1949.  The modern Legal Aid system remains modelled on that legislation although
there have been two major changes in the interim.  Firstly, the Legal Advice and
Assistance Act 1972 introduced Legal Advice and Assistance to provide legal
representation for persons of limited means in matters which would not, or had not yet,
proceeded to Court action and, following the Royal Commission on Legal Services in
Scotland (Cmnd. 7846) – the Hughes Report – which reported in 1980, the Legal Aid
(Scotland) Act 1986 was passed, which is now the statutory foundation for all forms of
Legal Aid.

That legislation also removed the administration of Legal Aid in Scotland from the Law
Society and established SLAB.  The functions of SLAB are primarily directed at the
administration of Legal Aid and Legal Advice and Assistance.  While they do include (at
Section 2(e)):

‘ to give the [Secretary of State] such advice as it may consider appropriate in relation
to the provision of Legal Aid….’

SLAB’s functions do not extend to advising the Executive as to issues surrounding the
financial eligibility for Legal Aid, which matter remains entirely in the province of the
Executive.

Civil Legal Aid in the colloquial sense is provided not only in terms of the Civil Legal Aid
Scheme which, by Statutory Provision (Schedule 2 to the Legal Aid (Scotland) Act
1986) is restricted to proceedings before a specific list of Courts and Tribunals, but also
by Legal Advice and Assistance.

As stated above Legal Advice and Assistance covers matters which either do not
proceed to Court or are yet to reach that stage.

It would be fair to say that the primary use of Legal Advice and Assistance for civil
matters is in the avoidance of litigation by negotiating the settlement of civil disputes.
In recent times mediation in matrimonial matters (which is carried out by a solicitor or
agency independent of the parties own legal representatives) has been funded under
the Advice and Assistance Scheme but in a more informal sense a solicitors
involvement in a dispute often leads to matters being resolved by agreement.  In this
context it is significant to note that the provisions of the Legal Advice and Assistance
scheme are such that where a party makes a financial recovery by virtue of advice
provided to them by a solicitor under the Advice and Assistance Scheme then the cost
of the legal advice has, as a general rule, to be met by the party and does not lead to a
claim on the Legal Aid Fund.  That goes some way to explaining why in the last year for



which figures are available there were  165,567 grants of Legal Advice and Assistance
in civil matters, but only 140,342  accounts submitted to the Board.

Advice and Assistance also provides funding for the gathering of evidence which is
required to satisfy SLAB that the party has “probable cause of action” to proceed with
Court proceedings (for which full Civil Legal Aid is required).  In routine practice SLAB
prior to granting full Legal Aid will require statements from the parties and might well
require other reports or information which can only be obtained at a cost (for example a
medical report in connection with a personal injury action; a surveyor’s report in relation
to an action related to damp housing or a private investigator’s report in relation to a
divorce on the grounds of adultery).  A significant aspect of the Advice and Assistance
Scheme is in providing “outlay funding” for the obtaining of such reports, the cost of
which would otherwise be beyond the financial resources of the legally aided client.
Without the information contained  in such reports, the client would be prevented from
obtaining Legal Aid through which to establish his or her rights in a Court.

The uses of Advice and Assistance and Civil Legal Aid are many and varied.  The
SLAB Annual Report demonstrates consistently that the majority of such assistance
relates to matrimonial or consistorial matters in the broadest sense: divorce; actions for
residence and/or contact of or to children; remedies under the Matrimonial Homes
(Family Protection)(Scotland) Act 1981; the Protection from Harassment Act 1997; or
the incidental provisions of the Children (Scotland) Act 1995 and the Family Law
(Scotland) Act 1985.

Legal Aid is also however used significantly in relation to reparation matters to secure
compensation for persons injured by virtue of the negligence of third parties.

Civil Legal Aid also covers a wide variety of other matters: housing law including the
right to reasonably habitable accommodation in terms of the Housing (Scotland) Acts
1987 and 1988 and to protection from exploitation or harassment under the provisions
of the Rent Acts; consumer law including sales of goods disputes (where these do not
fall under the £750 Small Claims limit), product liability matters and disputes under the
regulatory provisions of the Consumer Credit Act 1974; Immigration Appeals; appeals
on points of law involving Social Security and Employment Tribunal and actions of
Judicial Review against central government, local government and other State bodies
and which are increasingly likely to include actions for remedies under the Human
Rights Act 1998.

Legal Advice and Assistance is available to advise private individuals on any matter of
Scots Law and, as stated above, full Civil Legal Aid is available for any relevant
proceedings in the Courts and Tribunals specified in Schedule 2 to the Legal Aid
(Scotland) Act 1986.

The Contribution Principle

Both Advice and Assistance and full Civil Legal Aid work on the principle that a
person’s income is below a certain amount then Legal Aid is provided free of charge; if
the  income is above a certain amount then the person is financially ineligible for Legal
Aid and if the financial circumstances lie between these two extremes then Legal Aid is
available on payment of a contribution towards the cost.



The Society is aware that SLAB is engaged in a review of contributions and their
operation and would be very happy to co-operate with SLAB in assisting with research
and the formulation of ideas to improve the system.

Legal Advice And Assistance – Eligibility

The contribution system in relation to Legal Advice and Assistance works on an instant
assessment basis calculated on the applicant’s income in the week immediately prior to
consulting a solicitor.

Single persons with a net income (after deduction of tax and national insurance but
subject to no other deductions which are simply not provided for under the Advice and
Assistance Scheme) of less than £79 per week are entitled to free Legal Advice and
Assistance.  Those with a net take home pay of more than  £186 are excluded from the
Scheme.

Those between these two extremes are entitled to Advice and Assistance subject to
contributions varying between £7 and £107. Persons married or cohabiting and/or with
other dependents are subject to fixed deductions in relation to each dependent (but
also to aggregation of their income with that of their partner) but after the arithmetical
calculation is then worked through the same contribution tariff applies on the net figure
produced.

Certain Benefits operate as “passported” Benefits for the purpose of the Advice and
Assistance Scheme.  When one turns to the question of financial eligibility for Civil
Legal Aid it is significant to note that receipt of Working Families Tax Credit
automatically entitles an applicant to free Legal Advice and Assistance. This matter will
be expanded upon in Appendix 2 but at this stage it is significant to note that Working
Families Tax Credit is not a passported Benefit for Civil Legal Aid and indeed in terms
of the Legal Aid Regulations is counted as additional income to be taken into account
when calculating an applicant’s ability to pay a Civil Legal Aid contribution.

Finally, in the area of Advice and Assistance eligibility it should be noted that all of the
above applies only to income eligibility.  In addition to have a qualifying income to be
eligible for Advice and Assistance an applicant must have less than £1,000 of capital,
the possession of which amount simply dis-entitles an applicant to Advice and
Assistance in its entirety and although there are some small allowances made in
relation to each dependent in practical terms a person, even with a large number of
dependents, with more than £2,000 of capital is likely to be wholly excluded from the
Advice and Assistance Scheme.

Civil Legal Aid – Eligibility

Civil Legal Aid eligibility operates on a wholly different financial basis.  In making an
application to the Legal Aid Board for Civil Legal Aid an applicant must complete a full
financial questionnaire listing all sources of income.  In relation to Civil Legal Aid there
remain passported Benefits entitling an applicant to free Legal Aid but these are
restricted to Income Support and Income Based Jobseeker’s Allowance.



SLAB are statutorily obliged to calculate the applicant’s financial circumstances by
reference to the criteria contained within the Civil Legal Aid (Financial Conditions and
Contributions) (Scotland) Regulations 1993, the Civil Legal Aid (Financial Conditions)
(Scotland) Regulations 1996 and the Civil Legal Aid (Financial Conditions) (Scotland)
Regulations 2001.  These Regulations allow deductions from income in relation to
dependants and for major living expenses (most significantly housing costs) and are
calculated on an annual income basis.  Once the applicant’s net income (allowing for
the appropriate deductions) is arrived at, if the total figure produced is less than £2,767
then the applicant must contribute one-third of all income above that figure towards the
cost of his or her case and if the applicant’s net income exceeds £9,034 then he or she
is wholly ineligible for Legal Aid by reason of income.

In addition, where within the first twelve months of the currency of any Legal Aid
Certificate there is a material change in the applicant’s circumstances he or she is
obliged to notify SLAB of that change and SLAB will carry out a financial re-
assessment on the applicant and thereafter assess a different contribution towards the
cost of the case or find that the applicant is no longer financially entitled to Legal Aid.

Contributions are payable in instalments over varying periods depending on its amount
but a maximum contribution would be payable over the maximum period allowed by
statute of 20 months.

There are two other important matters which ought to be said at this stage in relation to
Civil Legal Aid:-

1. the contributions referred to above on a monthly basis require to be paid through to
a conclusion even if the case itself has resolved in the interim (unless the solicitor’s
account has been submitted and assessed at an amount lower than the contribution
and/or that expenses have been recovered from the other side and paid to SLAB);
and

2. the foregoing relates only to eligibility on the grounds of income.  Capital eligibility
for Civil Legal Aid provides that a party with capital of less than £3,000 is entitled to
have their capital disregarded but that a party with capital of between £3,000 and
£8,560 must contribute the whole of the capital above £3,000 towards the cost of
his or her case.  The party with capital in excess of £8,560 is wholly ineligible for
Legal Aid.

Financial Eligibility For Criminal Legal Aid

As a general statement of principle, the Society does not believe that there are
significant issues in this area, as the general discretion allowed to SLAB or the Courts
in the granting of Legal Aid normally mean that those unable to afford their own
defence are provided with appropriate representation.

The criticisms which apply to Civil Advice and Assistance eligibility do however apply
equally to Criminal Advice and Assistance.

Other issues in relation to Criminal Legal Aid include the PDSO  and the fixed payment
regime.  These, however, continue to be the subject of ongoing negotiation between



the Society and the Executive, either through the PDSO Research Advisory Group or
the Tripartite Consultation Group.  Since the PDSO must be the subject of a detailed
report to Parliament at the conclusion of the pilot project and fixed payments will be the
subject of further legislative change. the Society does not intend to make submissions
on either of these matters at this stage



APPENDIX 2

Financial Eligibility For Civil Legal Aid

As explained in the main paper the bases of financial eligibility for Civil Legal Aid and
Legal Advice and Assistance in civil matters are quite different and do not even appear
to be governed by the same underlining general principles.

The primary difference between Civil Legal Aid and Legal Advice and Assistance is that
all sources of income of a person (and any cohabitee) are aggregated for the purposes
of calculating the figure against which an entitlement to Legal Advice and Assistance is
to be assessed.

As previously indicated entitlement to Legal Advice and Assistance is calculated on the
basis of an instant assessment carried out on the first occasion when the client sees a
solicitor.  The client is then liable for a one off contribution which he or she pays to the
solicitor.  Thereafter however, subject to satisfying SLAB that the solicitor has cause to
incur the expenditure, any amount of legal work done in furtherance of the legal Advice
and Assistance certificate attracts no further financial contribution from the client.

The contributions themselves are reasonably modest and, as a general rule, the
Society sees no difficulty with the level of these contributions. A copy of the current ‘key
card’ used to calculate the contributions is attached to this appendix.

There are however particular difficulties with financial eligibility in the context of legal
Advice and Assistance.

Firstly, in calculating the totality of an applicant’s income for the purpose of assessing
eligibility to Legal Advice and Assistance there are very few sources of income which
fall to be disregarded.  In particular Disability Living Allowance (a benefit which is
specifically paid to compensate its recipient for the additional cost incumbent upon
them by virtue of their disability) is taken into account when calculating the totality of an
applicant's income for the purpose of Advice and Assistance but disregarded when
calculating an applicant's income for the purpose of full civil legal aid  There appears to
be no reason for this distinction.

Secondly, the cut off point for entitlement for Legal Advice and Assistance has failed to
keep pace with rising earnings.  This is chiefly due to the fact that while the allowances
are index linked by convention on an annual basis the index linking takes place against
general price inflation rather than wage inflation which has led to a steady erosion in
financial eligibility.  For example, a married or cohabiting couple in which both members
of the household were working full time but each earning only the national minimum
wage would have a net income which would be well above their possible entitlement to
Legal Advice and Assistance.  Similarly, standing the fact that average gross earning in
Scotland for the last year in which statistics are available was £364.90 per week, a
family unit of two parents and two children with one earner on that average wage, does
not approach financial eligibility for Advice and Assistance.

Thirdly, the capital limit for Legal Advice and Assistance is £1,000. As indicated, small
further allowances are allowed for dependants and, it should be noted that there are



special provisions for pensioners, but the figure of £1,000 was set in 1992, is
unreasonably low and has not been uprated to take account of changing
circumstances. The capital limit for claiming Income Support and other means tested
benefits is fixed at £3,000 and that is also the capital limit for civil legal aid. That
appears to us to be a more realistic figure for allowable capital in relation to Advice and
Assistance.

It should be said at this point that an increase in Legal Advice and Assistance eligibility
would be unlikely to be a significant financial expense for the executive.  The average
amount of an account for Legal Advice and Assistance in civil matters in the SLAB
Annual Report for 1999-2000, inclusive of outlays and VAT, was £129.  Simply carrying
forward the existing eligibility scale  to net incomes of £250 per week on the present
scale would involve (at £250 per week) a net Advice and Assistance contribution of
£160.  As is the case at the moment,  a solicitor faced with a client entitled to Legal
Advice and Assistance but realising that the work involved is likely to be less than the
cost of the Advice and Assistance contribution, would advise the client of this and the
client would presumably choose to proceed with the matter privately.

The reason however that the Society believe that increasing Advice and Assistance
eligibility is important lies in the outlay funding, preparation work and litigation
avoidance which is referred to earlier. While the vast majority of legal Advice and
Assistance accounts will be for a figure of less than £100, (inclusive of Vat and outlays)
there are occasional exceptional matters which require Advice and Assistance funding
for much larger figures.

In particular mediation to avoid Court proceedings in relation to residence and contact
cases involving children is currently funded under Advice and Assistance.  The cost of
each mediation session is approximately £70 per hour for each party.  Resolution of a
case through mediation involves not only the mediation session but the subsequent
involvement of the parties' solicitors in drawing up a final agreement to reflect matters
as agreed between the parties and expenditure in cases of this nature can often
exceed £1,000 in total expenditure.

As no significant items of expenditure are allowed in calculating Advice and Assistance
eligibility but (in particular) housing costs are allowed in calculating eligibility for full civil
legal aid, it is not unknown to encounter a  situation where a party will be ineligible for
Legal Advice and Assistance but will be eligible for Civil Legal Aid.  Although the likely
level of legal aid contribution in such a case would exceed the cost of mediation as
outlined above, the Civil Legal Aid granted would cover the resolution of matters in
relation to children, the dissolution of the marriage and the resolution of financial
matters between the parties.  In such circumstances the system can create an anomaly
whereby it is more financially advantageous for a party to seek to have the case
resolved through the Courts rather than through mediation.

Legal Advice and Assistance however also provides outlay funding to obtain medical
and other expert reports in personal injury cases.  The inability to access Advice and
Assistance can often lead to a situation when a party is simply unable to gather the
information which might persuade SLAB that there is a probable cause of action to
proceed with a full legal aid application.  It is not unknown to encounter a situation
where a party in a personal injury case encounters a situation where the very benefits



paid to them as a consequence of their accident (Incapacity benefit; Disability Living
Allowance and Industrial Injury Disablement Benefit) can combine with a very modest
benefit income paid to their spouse or partner to bring about a situation whereby a
person would have been eligible for Civil Legal Aid at a relatively modest
contribution(because of the disregard of the Disability Living Allowance) but is unable to
obtain Advice and Assistance to assemble the evidence to make a full legal aid
application because of the absence of such a disregard under the Advice and
Assistance system. Since personal injury cases can be the ones which require the
greatest degree of evidence gathering before SLAB will grant a full  Legal Aid
application, ineligibility for Advice and Assistance can in such a case lead to ineligibility
to Legal Aid of any sort.

In summary, the Society would hope that the Committee would recommend that
Disability Living Allowance should be disregarded for the purposes of Legal Advice and
Assistance and that the existing eligibility scale be extended (with appropriate
additional contributions) to embrace a larger section of the population.

Notwithstanding the criticisms which have been levied at the Legal Advice and
Assistance Scheme, there is however one feature of the Advice and Assistance
Scheme which the Society commends  and that is its availability, free, to those on
certain ‘passported’ benefits and, in particular, Working Families Tax Credit.

In contradistinction, under the Civil Legal Aid Scheme Working Families Tax Credit is
not a passported benefit but rather falls to be taken into account in calculating the
totality of a persons income. That is the most significant anomaly between financial
eligibility for advice and assistance and financial eligibility under Civil Legal Aid and it is
to that and to the general question of financial eligibility for full legal aid to which we will
now turn.

As explained, there is a more complex system of assessment carried out to reach a
decision on a parties financial eligibility or otherwise in relation to full legal aid.  Further,
contributions payable under full legal aid are much more substantial than those paid
under Legal Advice and Assistance.

The general parameters of the calculation of contributions are set out, but it is in
relation to the detailed figures, particularly in the context of Working Families Tax
Credit, that the limitations of the system are highlighted.

Many Legal Aid solicitors, particularly in matrimonial cases, have had the experience of
advising clients entitled to free legal Advice and Assistance by virtue of their receipt of
Working Families Tax Credit that since the matter has proceeded to Court action they
now require Civil Legal Aid and are liable to pay a contribution of over £1,000.



APPENDIX 2 – EXAMPLES

Working Families Tax Credit Examples (From Inland Revenue Publication “Your
Guide To Working Families Tax Credit)

Example 1 (Inland Revenue figures)

A lone parent with one child aged 12 has take-home pay of £87 for work of less than
30 hours a week and Child Benefit.  As the family's normal net weekly income is less
than £91.45 they will get the maximum WFTC of £78.75.

Income net of tax and National Insurance contributions                £87.00

WFTC maximum amount:

Basic tax credit £54.00
Child tax credit (age 12) £26.00
Total £80.00

WFTC payable £80.00

Net income + WFTC £167.00

Child Benefit £17.55

Total income £184.55

Example 1 (Law Society of Scotland calculations)

Income as per Government Calculation
£9596.60

Less: Housing Costs (£150 per month x 12) £1800
          T. U. Subscription (£13 per month x 12) £ 156

          Legal Aid Child Allowance £1640
          Legal Aid Personal Allowance £2767 
Total Allowances

£6363

£3233.60

Legal Aid Contribution (1/3 of £3233.60) £1078

Payable in 15 monthly instalments of £71.86



Example 2 (Inland Revenue figures)

A self-employed lone parent with two children aged 6 and 10 has net earnings of
£140 for work of less than 30 hours a week, Child Benefit and £30 a week
maintenance.

Income net of tax and National Insurance contributions                    £140.00

WFTC maximum amount:

Basic tax credit £54.00
Child tax credit (age 6) £26.00
Child tax credit (age 10) £26.00
Total £106.00

Less 55% of income in
excess of £92.40 (£140-£92.40 =£47.60) - £26.18
WFTC payable £79.82
Net income + WFTC £219.82
Child Benefit £27.90
Maintenance £30.00
Total income £277.72

Example 2 (Law Society calculations)

Income as per Government Calculation
£14441.44

Less: Housing Costs (£150 per month x 12) £1800
          Legal Aid Child Allowance (x2) £3280
          Legal Aid Personal Allowance £2767 
Total Allowances

£7847

£6594

Legal Aid Contribution (1/3 of £6594) £2198

Payable in 20 monthly instalments of £109.90



Example 3 (Inland Revenue figures)

A lone parent with one child aged 13 who is disabled has take-home pay of £175 for
work of more than 30 hours a week and Child Benefit.  He/she pays eligible
childcare costs of £85 a week and applies for WFTC from October 2000.

Income net of tax and National Insurance contributions                     £175.00

WFTC maximum amount:

Basic tax credit £54.00
Child tax credit (age 13) £26.00
Disabled child tax credit £30.00
30 hours credit £11.55
Childcare tax credit £59.50

(70'Yo of weekly costs of £85)
Total £180.90

less 55% of income in
excess of £92.90 (£175-£92.90 =£82.10) -£45.15

WFTC payable £135.75

Net income + WFTC £310.75

Child Benefit £17.55

Total income £328.30

Example 3 (Law Society calculations)

Income as per Government Calculation
£17017.60

Less: Housing Costs (£150 per month x 12) £1800
          Legal Aid Child Allowance £1640
          Legal Aid Personal Allowance £2767 
Total Allowances

£6207

£10864.60

This person is ineligible for Civil Legal Aid as their net income exceeds £9034 per
annum.



Example 4 (Inland Revenue figures)

A couple with one child aged ' 7 have take-home pay of £180 for work of less than
30 hours a week and Child Benefit.

Income net of tax and National Insurance contributions                     £180.00

WFTC maximum amount:

Basic tax credit £54.00
Child tax credit (age 7) £26.00
Total £80.00

Less 55% of income in
excess of £92.90 (£180-£92.90 =£87.10) £47.90

WFTC payable £32.10

Net income + WFTC £212.10

Child Benefit £15.50

Total income £227.60

Example 4 (Law Society calculations)

Income as per Government Calculation
£11835.20

Less: Housing Costs (£150 per month x 12) £1800
          Legal Aid Partner’s Allowance £1575

          Legal Aid Child Allowance £1640
          Legal Aid Personal Allowance £2767 
Total Allowances

£7782

£4053.20

Legal Aid Contribution (1/3 of £4053.20) £1351

Payable in 20 monthly instalments of £67.55



Example 5 (Inland Revenue figures)

A couple, who are self-employed and have three children aged 10,1 3 and 16
have net earnings of £200 for work of over 30 hours a week and Child Benefit.

Income net of tax and National Insurance contributions                     £200.00

WFTC maximum amount:

Basic tax credit £54.00
30 hours credit £11.45
Child tax credit (age 10) £26.00
Child tax credit (age 13) £26.00
Child tax credit (age 16) £26.75
Total £144.20

Less 55% of income in
excess of £92.90 (£200-£92.90 =£107.10) -£58.90

WFTC payable £85.30

Net income + WFTC £285.30

Child Benefit £36.20

Total income £321.50

Example 5 (Law Society calculations)

Income as per Government Calculation
£16718

Less: Housing Costs (£250 per month x 12) £3000
          Legal Aid Partner’s Allowance £1575
          Legal Aid Child Allowance (x2) £3280
          Legal Aid Higher Rate Child Allowance £1682
          Legal Aid Personal Allowance £2767 
Total Allowances

£12304

£4414

Legal Aid Contribution (1/3 of £4414) £1471.33

Payable in 20 monthly instalments of £73.56

Example 6 (Inland Revenue figures)



A couple, both working less than 30 hours a week with two children aged 3 and 7
have take-home pay of £265 and Child Benefit.  They pay eligible childcare costs of
£125 a week.

Income net of tax and National Insurance contributions                     £265.00

WFTC maximum amount:

Basic tax credit £54.00
Child tax credit (age 3) £26.00
Child tax credit (age 7) £26.00
Childcare tax credit £87.50
(70% of weekly costs of £125.00)
Total £193.50

Less 55% of income in
excess of £92.90 (£265-£92.90 =£172.10) - £94.65

WFTC payable £98.85

Net income + WFTC £363.85

Child Benefit £25.85

Total income £389.70

Example 6 (Law Society calculations)

Income as per Government Calculation
£20264.40

Less: Housing Costs (£300 per month x 12) £3600
          Legal Aid Child Allowance (x2) £3280
          Legal Aid Partner’s allowance £1575
          Legal Aid Personal Allowance £2767 
Total Allowances

£11222

£9042.70

This couple are ineligible for Civil Legal Aid as their net income exceeds £9034 per
annum.



Example 7 (Inland Revenue figures)

Lone Parent with one child aged 12 as per the example set out in the Government
Publication ‘Your Guide to Working Families’ Tax Credit’

Income as per Government Calculation
£9597.00

Less: Housing Costs (£150 per month x 12) £1800
          T. U. Subscription (£13 per month x 12) £ 156

Legal Aid Child Allowance £1640
           Legal Aid Personal Allowance £2767 
Total Allowances

£6363

£3234.00

Legal Aid Contribution (1/3 of £3234)  £1078

Same Parent with a second child

Original Income (as above)
£9597.00

Add : Additional Child Tax Credit (£26.00x52)
£1352.20

          Additional Child Benefit (£10.35x52)
£ 538                             

£11421.60
Less:  Original Allowances (as above) £6363
           Additional Legal Aid Child Allowance £1640

£8003

£3419

Legal Aid Contribution (1/3 of £3419) £1139.66

THE APPLICANT HAS TO PAY AN ADDITIONAL £61.66 AS A LEGAL AID
CONTRIBUTION BY VIRTUE OF HAVING ACQUIRED A SECOND DEPENDANT



ADVICE AND ASSISTANCE

KEY CARD FOR USE BY SOLICITORS FROM 9 APRIL 2001

A. DISPOSABLE CAPITAL (£1,000 maximum
for eligibility)

Standard allowances against capital are
deductible for the following persons living with
the applicant:
(1) a partner whose resources are required to be

aggregated;
(2) a dependent person who is wholly or

substantially maintained.
For the first such dependant£335
For the second such dependant £200
For each other such dependant £100

Where the applicant is of pensionable age (60 in
all cases), and his weekly disposable income
(excluding investment income) is below £79,
capital shall be disregarded as follows:

Weekly disposable income up to £10 -
disregard £25,000
Weekly disposable income £11 - £22 -
disregard £20,000
Weekly disposable income £23 - £34 -
disregard £15,000
Weekly disposable income £35 - £46 -
disregard £10,000
Weekly disposable income £47 - £78 -
disregard £  5,000

B. DISPOSABLE INCOME (£186 a week
maximum for eligibility)

Standard allowances against income are
deductible for the maintenance of the following
persons:
(1) For a partner living with the applicant £30.20
(2) For any dependent person who is

wholly or substantially maintained,
being a member of the applicant’s
household, at the following rate
appropriate to the dependant’s

PERSONS WHOSE RESOURCES ARE TO BE
TAKEN INTO ACCOUNT

In addition to the resources of the applicant, the
resources of the applicant’s spouse must also be
taken into account (subject to the exceptions
noted in the next paragraph).  For the purpose of
assessing eligibility, a cohabitee must be treated
as a spouse.  In this Key Card, the word “partner”
is used to denote the applicant’s spouse or
cohabitee.

The resources of a partner are not to be treated
as the applicant’s resources if: (1) the partner
has a contrary interest; or (2) the applicant and
partner are living separate and apart; or (3) it
would be inequitable or impracticable to
aggregate their resources.

ASSESSMENT OF DISPOSABLE CAPITAL

“Capital” means the amount or value of every
resource of a capital nature, but leave out of
account: (1) any capital which is the subject
matter of dispute; (2) the value of the applicant’s
main or only dwelling house; (3) the value of his
household furnishings and effects, articles of
personal clothing and tools and implements of
his trade.

If the applicant has an interest in a dwelling
house, other than the main one in which he
resides, you must take into account any sum
which may be obtained by borrowing money on
the security of that house.

You must deduct from the total capital the
standard allowances  shown in paragraph A.

Paragraph A also gives details of the capital
which may be disregarded in the case of an
applicant of pensionable age.



age:
Band A - aged under 11 £31.45
Band A - aged 11 on or after 3 September

2001 £31.45
Band B - aged 11 before 3 September 2001
£31.45
Band B - aged 12 - 15 £31.45
Band B - aged 16 on or after 3 September

2001 £31.45
Band C - aged 16 before 3 September 2001
£32.25
Band C - aged 17 or 18 £32.25
Band D - aged 19 or over £32.25

C. CLIENTS’ CONTRIBUTIONS

Disposable income not exceeding £79 NIL
Exceeding £79 but not exceeding £86 a week

£  7
Exceeding £86 but not exceeding £93 a week

£14
Exceeding £93 but not exceeding £100 a week

£21
Exceeding £100 but not exceeding £107 a
week £28
Exceeding £107 but not exceeding £114 a
week £35
Exceeding £114 but not exceeding £121 a
week £42
Exceeding £121 but not exceeding £128 a
week £49
Exceeding £128 but not exceeding £135 a
week £56
Exceeding £135 but not exceeding £142 a
week £63
Exceeding £142 but not exceeding £149 a
week £70
Exceeding £149 but not exceeding £156 a
week £77
Exceeding £156 but not exceeding £163 a
week £84
Exceeding £163 but not exceeding £170 a
week £91
Exceeding £170 but not exceeding £177 a
week £98
Exceeding £177 but not exceeding £186 a

ASSESSMENT OF DISPOSABLE INCOME

Do not assess disposable income if the applicant
is (directly or indirectly) in receipt of income
support, income-based jobseeker’s allowance,
family credit (working families’ tax credit) or
disability working allowance (disabled person’s
tax credit).

“Income” means the total income from all
sources which the person received or became
entitled to during or in respect of the seven days
up to and including the date of his application.

Income tax paid or payable is deductible, as are
National Insurance contributions.

You should leave out of account any income
which is the subject matter of the dispute.

You must deduct from the total income the
standard allowances shown in paragraph B.  An
allowance can be deducted for a partner living
with the applicant even if the partner has no
means to aggregate.  If the applicant and partner
are living apart you should not apply the standard
allowance but should deduct the actual
maintenance payments made for the last seven
days.  Similarly, if maintenance payments are
made for a former partner or for dependent
persons not part of the household, a deduction
should be made in respect of the actual
maintenance paid.

NOTE:  It is the responsibility of the solicitor
to satisfy himself that the client is financially
eligible for advice and assistance and to see
such documentation as may be required to
verify that fact.



week £107

D. AUTHORISED EXPENDITURE

The initial limit of authorised expenditure is £80
in most cases.  In certain specified cases the
initial limit of authorised expenditure is £150.
See note 3 overleaf.



APPENDIX 3

Administrative Burdens In Obtaining Legal Aid

The Society believes that the administrative system surrounding the application for
Civil Legal Aid may create a significant disincentive both for applicants to apply for
legal aid and for solicitors to participate within the legal aid scheme.

Although the legal advice and assistance scheme is not without its faults,
particularly in relation to delay in processing applications for the increases in
authorized expenditure, the primary difficulty lies in relation to civil legal aid
applications.

Regulation 5 of the Civil Legal Aid (Scotland) Regulations 1996 inter alia provides:-

“(1)Subject to regulations 6 and 18 below, an application for legal aid under section
14 of the Act shall be –

(a) in writing, in such form as the Board may require, and signed by the
applicant, or, where the applicant on cause shown cannot sign the
application, by a person authorised by the applicant, or, where the
applicant is mentally disordered in terms of section 1(2) of the Mental
Health (Scotland) Act 1984, by the applicant’s legal representative;

(b) accompanied by a statement, signed by the applicant, or, where the
applicant in terms of the above sub-paragraph either cannot sign the
application or is mentally disordered, by an authorised person or by the
applicant’s legal representative, and by or on behalf of the solicitor acting
for the applicant, as to the nature of the case and the interest of the
applicant therein;

(c) accompanied, so far as possible, by such precognitions and other
documents as may be requisite to enable the Board to determine the
application; and

(d) accompanied by a copy for each opponent of the statement referred to in
sub-paragraph (b) above together with such form of intimation as the Board
may require in relation to each opponent and either the address of each
opponent or each opponent’s solicitor or a statement that the whereabouts
of the opponent are unknown following reasonable inquiry.”

In practical terms this means that in relation to even the most routine of legal aid
applications, SLAB must receive:-

1. The principal legal aid application.



2. A financial questionnaire setting out in detail the applicant's financial
circumstances.

3. A financial questionnaire completed by the applicant's employers.

4. A statement by the applicant.

5. A supporting statement from a witness.

6. A, normally handwritten, statement of the basic circumstances of the applicant's
case signed by the applicant (commonly known as a legal aid memorandum).

7. A further copy of the above document for service on the opponent.

8. An "intimation form" containing once again the opponent's details for service on
the opponent.

9. "Such precognitions and other documents as may be requisite to enable the
Board to determine the application"; e.g. in an adultery divorce an enquiry agent's
statement or in a personal injury claim, a medical report, and a statement of the
applicant's loss of earnings; in a dampness case a survey report.

This system applies to the most routine of applications.  Where there is a departure
from the routine, matters become more complex still.  Approximately 50 % of all
civil legal aid cases involve commencement of proceedings under the special
urgency provisions of Regulation 18 of the 1996 Regulations. In such a case, the
solicitor must submit a separate form to SLAB, either with or separately from the full
application.  This form must indicate the urgent nature of the work undertaken.  If
the case is commenced under Regulation 18 but involves urgent work not
anticipated at the commencement of the work (such as a case involving residence
of children where the court orders an independent report into the position) the
solicitor must submit a fresh, separate emergency application.  One or more
applications submitted under Regulation 18 must then be supported with the full
legal aid application, including all of the items required above within 28 days.

If within that 28 day period the solicitor is unable to obtain the necessary
documentation required by SLAB then the solicitor must send such information as
is in his or her possession.  SLAB will, however, not accept the application unless
every one of the requirements of regulation 5(1) are met.  If any one item is
missing, then SLAB will not issue the formal acknowledgment necessary to confirm
that the emergency application has been supported by a full application within the
statutory 28 days.

Instead, SLAB will return the full application accompanied by a letter confirming that
the application has been submitted but rejected because certain essential items
have not been received.



He or she then resubmits the application with the remainder of the documents
required by the Board.  If any single question on the forms is not properly
completed (there are 64 questions on the principal legal aid application; 194
questions on the financial questionnaire and a further 18  questions on the
employers financial questionnaire); or, if, for example, the solicitor has inadvertently
omitted to enclose any one of the numerous documents referred to above, then
SLAB will reject the application again.  They will return it with a further
acknowledgment letter.  Once SLAB has finally accepted the application the case
can then proceed as soon as full Legal Aid is granted.

If full legal aid is granted but SLAB did not officially acknowledge the application (by
the issue of a Legal Aid Board acknowledgment form) within 28 days of the
submission of the emergency application, then at the conclusion of the case the
letter acknowledging that the application was received by SLAB within 28 days
takes on a particular importance.

When rendering the account the solicitor must ensure that the account is
accompanied by the letter from SLAB returning the application.  Failure to send this
correspondence will result in the solicitor will not being paid for any of the work
carried out under the emergency certificate.

In certain other cases where work is carried out under the emergency provisions of
Regulation 18 no full legal aid application is granted.  This happens where, for
example, divorce proceedings have commenced but the parties are reconciled
before providing the solicitor with all of the information which would have enabled
the solicitor to submit an application to SLAB, or where the applicant simply cannot
persuade his employer, to provide him or her with a statement of earnings in the
form required by SLAB.  In that circumstance, in very limited cases, the solicitor is
nonetheless entitled to be paid for the work done.

In order to meet SLAB’s requirements the solicitor must have:-

1. The original application under Regulation 18 on the form provided by SLAB.

2. A copy of the letter returned by SLAB confirming that they have received but are
not acknowledging the application within 28 days.

3. A further form, known as a "pro forma calculation sheet" which is required by
SLAB to ensure that the applicant was entitled to Legal Aid in circumstances where
work has been carried out under the emergency application.  The pro forma
calculation sheet provides an approximate calculation as to the likely level of legal
aid contribution which the applicant would have had to pay had a full application
been submitted.  The fact that the applicant has completed a full financial
questionnaire on which SLAB could easily calculate whether or not the applicant



would have been entitled to legal aid is not sufficient in these circumstances.  SLAB
insist that the pro forma form is also separately completed.

If on the basis of the pro forma application form the applicant is liable to a legal aid
contribution and the solicitor submits an account supported by a) the form, b) the
original acknowledgment of the legal aid application, and c) the acknowledgment
from SLAB that they have received but have not acknowledged the application to
support the emergency application within 28 days (and if SLAB are separately
satisfied that the applicant did in any event have probable cause of action at the
time that the solicitor commenced the proceedings) then the solicitor will be paid.

Where an applicant makes a full application for legal aid and is granted legal aid,
SLAB allows the applicant to make payment of the contribution during a period of
between ten and twenty months.  The pro forma calculation form, however, makes
no such allowance.  If the solicitor is to ensure that he or she is to be paid and has
managed to negotiate his or her way through the administrative requirements
outlined above he or she must nonetheless, to be sure of being paid, have collected
from the client the totality of the legal aid contribution provided for in the pro forma
calculation form at the point the solicitor has commenced the proceedings.

In theory if the applicant has not made such payment to the solicitor and SLAB
deduct from the solicitor's account the contribution, then the solicitor could pursue
the applicant for the balance.

The Society is of the view that in circumstances where work has been done but
administrative requirements may not been adhered to, SLAB should exercise
discretion and there should be sufficient flexibility in the system to allow work done
to be acknowledged.

While the Regulation 18 issues are probably the most significant example of
administrative burden, they are not unique and, like many other similar issues,
could be resolved without the need for legislation.

The Society, SLAB and the Scottish Executive are exploring further ways to simplify
the process, introduce IT solutions and improve the system.

It is the Society’s view that making the system more ‘user friendly’ would, in itself,
be a significant step to enhancing access to justice.



APPENDIX 4

The Long Term Viability Of Civil Legal Aid

The third issue in relation to eligibility for civil legal aid is the ability of applicants to
find the solicitors prepared to undertake this work.

In the general paper to which this is an Appendix we have set out in some detail the
framework of the Scottish Legal Aid Scheme.

In this Appendix however it would be appropriate to say something about the
background to the fee levels chargeable by solicitors in relation to legal aid work
and firstly to set out the qualifications for those engaged in such work.

The LLB degree course remains one for which the entry requirements, in terms of
SQA Higher qualifications, are amongst the highest of any degree level course.

Would be practising solicitors require a minimum of three years at University to
obtain the LLB Ordinary Degree (routinely four years for a Honours degree) and
then are required to undertake the one year’s Diploma in Legal Practice.  Those
having successfully completed that part of their academic qualifications must then
complete a two year Traineeship with a firm of solicitors.  At the conclusion of that
period a solicitor is entitled to apply for an unrestricted practicing certificate and to
undertake legal aid work in his or her own name although a further three years must
expire before a solicitor can commence practicing in his or her own account either
as a principal in private practice or as a partner in an established firm.

The rates of reward available to solicitors undertaking fully private sector work
reflect  the academic qualifications necessary to secure a place on a degree
course; the rigour of the course itself, and the totality of the duration of the training
required to qualify.

The amount charged by solicitors for legal work carried out by solicitors has
traditionally been charged with regard to an hourly rate.  When the legal aid
scheme was first established this practice (then and currently operating between
solicitors and private fee paying clients) was applied to Legal Aid work.

It has however to be understood that the practice within the legal profession in
relation to private clients and legal aid cases, is to the effect that only the solicitor’s
own time is chargeable.  Accordingly the solicitor’s hourly rate encompasses within
it not only the solicitors own remuneration but also that of all overheads including
support staff whose costs must be met from the solicitor’s overall income.
Routinely, even in a small legal practice unit, a solicitor will be supported by a
receptionist, secretary and cashier whose costs will be distributed within the
practice unit.



The Society undertakes a Cost of Time survey to assist its own members in setting
an hourly rate for their private fee paying work, factoring in  both the cost of support
staff and the other general costs of maintaining a legal practice.  That Cost of Time
Survey currently works on the assumption that a partner in private practice with a
firm of solicitors, working 1000 hours per annum, can reasonably expect to enjoy an
income of  between  £36,700 and £41,700 per annum.  The hourly rate applying to
that partner must provide that income for him or her and meet these other costs.

The current hourly rate recommended by the Society for 2001 in this regard is
£94.00.

In comparison the current hourly rate for civil legal aid work is £43.60 per hour.

Civil litigation is a highly complex area of the law.  Practitioners in this field are, at
the very least, no less competent or experienced than those engaged in the
commercial field.  The rates of remuneration are however much less adequate. The
traditional response on the part of the executive to such matters has been
predicated on the assumption that since there are still sufficient solicitors prepared
to undertake the work then the level of reward must at some level be sufficient.
This is however fundamentally misconceived.

Civil Legal Aid has not always been so badly funded. There has been no increase
in civil legal aid fees for eight years, other than a very modest increase in 1995
which was largely negated by a contemporaneous reduction in copying rates.

Civil legal aid work is however carried out largely by small private practice units and
indeed many of the large commercial firms do not carry out any legal aid work.
These smaller firms of solicitors however have long term commitments to their staff;
their clients and often to their Landlords and other suppliers.  Not insignificantly,
many of the solicitors involved are idealogically committed to the representation of
the poor.  Through that combination of moral, legal and ideological commitment it is
simply not possible for the firms involved either to close down or seek alternative
forms of work. That however is very far from saying that there will be a pool of
practitioners prepared to undertake it in future.

The ability of those of limited means to access the legal system is an essential
keystone of our democracy.  The Society is of the view that steps should be taken
now to encourage an adequate supply of qualified legal practitioners in the future
who are prepared to undertake legal aid work.



APPENDIX 5

The True Costs Of Scottish Civil Legal Aid

According to the SLAB Annual Report 1999-2000 the total expenditure on Civil
Legal Aid last year was £30,246,000.

Civil Legal Aid is however not solely financed by the taxpayer. It also receives
revenue from the Legal Aid contributions of applicants; expenses paid by the
unsuccessful party in litigation where the successful party was legally aided, and
payments made from the winnings of successful legally aided parties.

In the last year for which figures are available, the amount recovered in this way
was £9,967,000. Deducting this amount from the total cost gives a net figure of
£20,279,000. Even this however is not the cost to the taxpayer.

Of the £30,246,000 gross expenditure, £7,641,000 was paid out not to lawyers but
in ‘outlays’.  Outlays in Court proceedings cover a number of matters but a very
significant amount is in relation to fees paid to Scottish Courts Service for the use of
the Courts. Court of Session and Sheriff Court dues are not listed separately in the
SLAB Annual Report.  It is accordingly almost impossible to precisely calculate the
amount involved, but if an estimate of £100 per case is made over the 15,000
cases legally aided last year and allows for 1/3 recovery, the figure is still in the
region of £1,000,000.

It should be noted that the £30,246,000 gross expenditure includes VAT.  The
recovered sums also include VAT and it is estimated that the unrecovered VAT will
be in the region of £2,500,000. Given both the VAT and Court dues are simply one
government department paying another, the real cost of Civil Legal Aid last year
was in fact as little as £17 million of the claimed £30.2 million total, and about 20%
of that was paid in outlays to medical and other expert witnesses.



J1/01/10/3
Justice 1 Committee

Specification for Adviser on Inquiry into Regulation of the Legal
Profession

Note by the Clerk

Introduction

The Committee has agreed to appoint an adviser on the inquiry into regulation
of the legal profession, subject to the agreement of the Parliamentary Bureau.
The Committee is invited to consider the terms of reference for the adviser set
out in the paper.

Role

To assist the Justice 1 Committee in carrying out an inquiry into the regulation
of the legal profession.

Adviser duties

The adviser will:

•  Brief the Committee on current arrangements for regulating the legal
professions in Scotland, and on specific aspects as required by the
Committee (including comparative material from other countries);

•  Assist in formulating the detailed terms of reference;
•  Set out a framework for gathering evidence;
•  Assist in the identification of relevant witnesses;
•  Prepare lines of questioning for witnesses;
•  Sift the evidence gathered;
•  Analyse the results of the sift;
•  Assist in the drafting of the Committee’s report (including any interim

reports);
•  Provide specialist expertise to answer any ad hoc enquiries from the

Convener and other Committee members during the course of the inquiry;
•  Meet regularly with Clerking and Research Services staff, in Edinburgh, to

agree the detailed approach and discuss progress;
•  Attend Committee meetings as required.

Reporting

The adviser will report to the Committee through the Clerk.



Timescale

It is anticipated that the contract will be for 12 months from May 2001 to May
2002 or until the completion of the final report.

Specification

Experience: The adviser will have an understanding of codes of professional
ethics and of the regulation of professions. An understanding of the operation
of the legal profession and/or expertise in other relevant areas (e.g. consumer
issues relating to the legal profession) would be desirable.

Skills/Abilities: The adviser must have proven analytical and interpretative
skills and the ability to analyse evidence from a wide range of sources. The
adviser must have good communication skills, the ability to present
information in an accessible style and to work to short deadlines.

Neutrality: The adviser must be able to advise the Committee
dispassionately on the basis of available evidence without seeking to
persuade it of any particular outcome or approach that he or she may favour,
and should not be involved in any capacity that would compromise his or her
ability so to act. In particular, the adviser should not be a currently practising
lawyer.

Availability: The adviser must be able to demonstrate that he or she has
sufficient time to undertake the work over the life of the inquiry. It is
anticipated that a maximum of fifteen days will be required over the period of
the inquiry.

Confidentiality: The adviser’s duties may involve handling confidential and
sensitive material. The adviser will be required to maintain absolute
confidentiality about the matters under consideration or which come before
him or her. The successful candidate will be required to declare any interests,
relevant to the subject matter of the inquiry, pecuniary or otherwise, in
advance of the award of any contract.

CLERK TO THE COMMITTEE        APRIL 2001



J1/01/10/4

Justice 2 Committee
From: the Convener, Pauline McNeill MSP

Committee Chambers
George IV Bridge

EDINBURGH EH99 1SP
Tel (clerk): 0131 348 5054

Fax: 0131 348 5252
e-mail (clerk): gillian.baxendine@scottish.parliament.uk

Alasdair Morgan MSP
2.6 PHQ

29 March 2001
Dear Alasdair,

LAND REFORM BILL

At its meeting yesterday, the Justice 2 Committee discussed the draft Land Reform
Bill.

The Committee asked me to emphasise that this is a Bill in which we have a lot of
interest and we expect that some Justice 2 members will want to participate in the Bill
proceedings.   We think it important that consideration of the Bill is firmly Justice led,
since the Bill raises issues of fundamental rights and responsibilities which affect all
the people of Scotland, whether they live in rural or urban parts of the country.  If we
are agreed on those principles then we are content for Justice 1 to lead on this Bill.

Pauline McNeill
Convener


















