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JUSTICE 1 COMMITTEE

AGENDA

3rd Meeting, 2001 (Session 1)

6 February 2001

The Committee will meet at 10.00 am in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Declaration of Interests: The Convener will invite Paul Martin to declare any
relevant interests.

2. Convention Rights (Compliance) (Scotland) Bill (in private): The Committee
will consider possible lines of questioning on the general principles of the Bill at
Stage 1.

3. Items in Private: The Committee will decide whether to consider the format and
content of its Stage 1 report on the general principles of the Convention Rights
(Compliance) (Scotland) Bill in private at its meeting on 14 February, and whether
to consider item 6 in private.

4. Subordinate Legislation: Iain Gray (Deputy Minister for Justice) to move—

S1M-1561 Mr Jim Wallace: The Advice and Assistance (Assistance by Way of
Representation) (Scotland) (Amendment) (No.2) Regulations 2001—That the
Justice 1 Committee recommends that the draft Advice and Assistance
(Assistance by Way of Representation) (Scotland) Amendment (No.2)
Regulations 2001 be approved;

S1M-1560 Mr Jim Wallace: The Legal Aid (Scotland) Act 1986 Amendment
Regulations 2001—That the Justice 1 Committee recommends that the draft
Legal Aid (Scotland) Act 1986 Amendment Regulations 2001 be approved.

5. Convention Rights (Compliance) (Scotland) Bill: The Committee will take
evidence on the general principles of the Bill at Stage 1 from—

Ian S Smart, Vice Convener of the Legal Aid Committee, Michael McSherry,
Member of the Criminal Law Committee, Michael Clancy, Director, and
Anne Keenan, Deputy Director of the Law Society of Scotland;



Professor Gane of the University of Aberdeen.

6. Increasing the Effectiveness of Committees: The Committee will consider the
Conveners’ Liaison Group paper “Increasing the effectiveness of Committees”.

Lynn Tullis
Clerk to the Committee, Tel 85246

The following papers are attached for this meeting:

Item 2
Note by the Clerk (private) – TO FOLLOW J1/01/3/7

Item 4
Note by the Clerk (SSI attached)
Note by the Clerk (SSI attached)

J1/01/3/1
J1/01/3/2

Item 5
Written submissions from:
The Law Society of Scotland
Professor Gane – TO FOLLOW
Care for Scotland
Letter from the Convener of the Equal Opportunities
Committee

J1/01/3/3
J1/01/3/4
J1/01/3/5
J1/01/3/6

Item 6
Note by the Clerk (private) J1/01/3/8

Papers not circulated:

Item 5:
Members may wish to refer to the Bill and accompanying documents. These are
available at the following location on Scottish Parliament’s website:
http://www.scottish.parliament.uk/parl_bus/legis.html#25 or from Document Supply.

http://www.scottish.parliament.uk/parl_bus/legis.html#25
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Agenda item 5
Supplementary evidence from the Scottish Executive J1/01/3/9

Agenda item 5
Evidence from Mr David Leighton J1/01/3/10

Agenda item 5
Evidence from the Faculty of Advocates (private) J1/01/3/11

Agenda item 5
Evidence from the Equality Network J1/01/3/12
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Papers for information circulated for the 3rd meeting, 2001

Press cuttings
Minutes of the 2nd Meeting, 2001 JH/01/2/M

Papers not circulated:

A copy of each of the following documents are available to consult from the Clerks in
Room 3.7 in Committee Chambers: Scottish Executive Central Research Unit, Legal
Studies, Research Findings No.31: An Evaluation of Guardianship under the Mental
Health (Scotland) Act 1984; and Legal Studies, Research Findings No.30: An
Evaluation of Section 118 of the Mental Health (Scotland) Act 1984, and a Review of
Literature Relating to Mental Health Legislation.
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The Legal Aid (Scotland) Act 1986 Amendment Regulations 2001 (Draft SSI
2001)

Note by the Clerk

Background

The Terrorism Act 2000 (“the 2000 Act”) re-enacts and extends the proscription
regime which currently exists under the Prevention of Terrorism (Temporary
Provisions) Act 1989 and the Northern Ireland (Emergency Provisions) Act 1996. In
accordance with the European Convention on Human Rights, the 2000 Act
introduces a new route of appeal for a person affected by an organisation’s
proscription under that regime. The person can first appeal to the Secretary of State
for deproscription. If the Secretary for State refuses to deproscribe the organisation,
the person can appeal to the Proscribed Organisation Appeal Commission (POAC).

These Regulations add proceedings before the POAC (under the 2000 Act) to Part 1
of Schedule 2 to the Legal Aid (Scotland) Act 1986 (which sets out those civil
proceedings for which civil legal aid is available) to make civil legal aid available to
individuals who appeal to the POAC.

These Regulations are in line with the 2000 Act’s policy of creating an overall terrorist
regime for the UK by creating similar legal aid proceedings for Scotland such as
already exist in England, Wales and Northern Ireland.

These Regulations also remove a reference to the Restrictive Practices Court (RPC)
from Part 1 of Schedule 2 to the Legal Aid (Scotland) Aid 1986.  The Competition Act
1998 reformed competition law which repealed the statutory provisions which
established the RPC thus ending the RPC’s existence.  All cases referred to the RPC
have now been dealt with, and all functions have been transferred or are dealt with
by other organisations.

The Regulations also update a reference to the EEC Treaty in Paragraph 2 to Part 1
to Schedule 2 of the Legal Aid (Scotland) Act 1986.

The Subordinate Legislation Committee considered the instrument at its meeting on
16 January 2001 and agreed that no points arose.

Procedure

The instrument was laid on 8 January 2001 and is subject to annulment under the
Parliament’s standing orders until 19 February 2001.

Under Rule 10.6, the draft Regulations being subject to affirmative resolution, it is for
the lead committee to recommend to the Parliament whether the instrument should
come into force.  The Minister for Justice has, by motion S1M-1560 (set out in the
Agenda), proposed that the Committee recommends the approval of the Regulations.
The Deputy Minister will attend to speak to and move the motion.



At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly. Such a report need only be a
short statement of the Committee’s recommendation. Given that the Committee will
not meet again until after the reporting deadline, the text of the Committee’s report
will be circulated for approval by e-mail.

23 January 2001
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J1/01/03/3
SUBMISSION BY

THE LAW SOCIETY OF SCOTLAND
TO JUSTICE COMMITTEE 1

ON THE
CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

(JANUARY 2001)

PART 1 - PRISONERS AND PAROLE

Section 1 (Release of Life Prisoners)

In considering these provisions of the Bill, it is important to note that there are a number of
categories of life prisoners:-

(a) Adult mandatory life prisoners

Those who committed murder when over the age of 18 and who are sentenced to life imprisonment
are known as adult mandatory life prisoners (“AMLPs”).  The statutory framework regarding their
release on life licence is governed by two separate Acts of Parliament; the Prisons (Scotland) Act
1989 (“the 1989 Act”) and the Prisoners and Criminal Proceedings (Scotland) Act 1993 (“the 1993
Act”).  The sentencing provisions of the 1989 Act were repealed by the 1993 Act but prisoners
sentenced before the 1993 Act came into force (1 October 1993) are still covered by the 1989 Act
provisions.

Under the current law, the power to release an AMLP is entirely at the discretion of the Scottish
Ministers.  An advisory body known as the Preliminary Review Committee (“PRC”) recommends
the date of the first parole hearing to review the suitability of an AMLP for release on life licence.
Where the PRC considers it appropriate, and the Scottish Ministers agree, the case will be
considered by the Parole Board which will carry out a review of an AMLP to assess the suitability
for release of the prisoner on life licence.  The Parole Board will consider a risk assessment as to
the danger which the prisoner presents to the public if he or she were to be released.  The Scottish
Ministers are not obliged to follow the recommendation of the Parole Board but would in
situations where there is a recommendation for release, consult the Lord Justice General, Lord
Justice Clerk  and if available, the trial judge to ascertain whether or not the requirements of justice
and deterrence will have been satisfied on the AMLP’s release.  However, the Scottish Ministers
can ultimately reject the recommendation of the Parole Board and the advice of the judiciary, when
determining whether release is appropriate.

(b) Designated Life Prisoners

A designated life prisoner is :-

(i) a person convicted of a crime other than murder where the court has used its discretion to
sentence to life or

(ii) one who is convicted of murder whilst under the age of 18 at the time of commission of
the crime.  The 1993 Act specifies the conditions for sentencing and release of such
prisoners.
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At present, the court can designate a period, the “designated part” stipulating the period to be
served as punishment and deterrence before the prisoner can be released.  If the court does not
designate such a part, it must give reasons.  Case law has established that the court must set a
designated part unless it considers that the appropriate “punitive period” is the rest of the
prisoner’s natural life.

After the expiry of the designated part (and thereafter at two yearly intervals) the prisoner is
entitled under the 1993 Act to require the Scottish Ministers to bring his case before the Parole
Board.  The Parole Board when considering such an application is constituted as a Designated Life
Tribunal (“DLT”).  If the Parole Board sitting as a DLT recommends the release of the prisoner
on life licence, the Scottish Ministers are bound in these cases to follow that recommendation.

It can be seen therefore that under current law, the Parole Board operates in an advisory capacity
for the release of AMLPs but in a directory capacity for the release of discretionary life prisoners.

Compliance with the European Convention on Human Rights (“ECHR”)

The case law of the European Court of Human Rights indicates a difference between an AMLP
and a discretionary life prisoner.  Indeterminate life sentences may be justified on one of two
grounds, namely for punitive reasons or for the protection of the public.  Mandatory life
sentences are generally justified on the basis of the punitive element, the gravity of the offence
being proportionate to the sentence imposed.

The discretionary life prisoner is sentenced partly on the basis of the seriousness of the offence and
the need for punishment as well as on the grounds of protection of the public.

Article 5(1) of the ECHR provides that “everyone has the right to liberty and security of person”.
It goes on to state that no-one should be deprived of his liberty except in certain specified cases,
one of which is the lawful detention of a person after conviction by a competent court.

Article 5(4) further provides that everyone who is deprived of their liberty by arrest or detention
shall be entitled to take proceedings to bring the lawfulness of the detention before a court for
review and where appropriate, release.

In Wynne -v- UK [1994] it was held that Article 5(4) does not entitle an AMLP to bring his or her
case before a court for review to determine the continuing legality of the detention.

In that case, the European Court of Human Rights held that the original court and appeals system
in cases of mandatory life sentences satisfies the requirements of Article 5(4).  There is no
additional right to challenge the lawfulness or otherwise of continued detention.

In terms of ECHR case law, therefore, the present arrangements for determining the release of an
AMLP would appear to be compliant with the Convention.  However, in practice, in considering
whether such prisoners are suitable for release, as has been indicated above the discretion lies
solely with the Scottish Ministers who will have regard to the risk that the person poses to the
public as well as to issues of punishment and deterrence.  In effect, therefore, the continued
legality of the sentence is under review but not by a court but rather by the Scottish Ministers.

The proposals contained in the Bill acknowledge this fact and seek to adopt for AMLPs the same
system of assessment and review as is available for discretionary life prisoners.  The mandatory
life sentence would then be split into a punishment part and a risk part.  The punishment part
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would be appealable.  On expiry of the punishment part  the AMLP would have the same right to
apply to the Parole Board thereafter for review as discretionary life prisoners currently have.

The Society therefore welcomes these provisions as they introduce greater clarity for prisoners as
to their eventual release whilst allowing the Prison Service to focus the rehabilitation work within
clearer timeframes.  At the same time the public interest in punishment and deterrence are met by
the imposition of a specified period of imprisonment which must be served before a risk
assessment could be carried out and considered.

Section 1 and Part I of the Schedule (Transitional Provisions)

In the Society’s view, these provisions seem fair and sensible proposals and will enable the
position of those sentenced to indeterminate periods prior to commencement of this measure to
be placed on the same footing as those sentenced after the implementation of this Bill.

PART 2 - CONSTITUTION OF THE PAROLE BOARD FOR SCOTLAND

Section 5 (Appointment and Removal of Parole Board Members)

Article 5(4) of the ECHR states “everyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings by which the lawfulness of his detention shall be decided
speedily by a court and his release ordered if the detention is not lawful”.  It is essential therefore
that all decisions in relation to the release of a prisoner from an indeterminate sentence are taken
by a court-like body.

Under the new provisions created by this Bill, the Parole Board will fulfil this function for both
mandatory and discretionary life prisoners.  The Parole Board in making these determinations will
have to be an independent and impartial tribunal in terms of Article 6 of the ECHR.

The body which is responsible for reviewing the legality of the continued detention must therefore
be (1) independent of the Executive and objectively impartial; and (2) must be able to direct the
release of the prisoner if it considers that the continued detention is unlawful.

The Parole Board when sitting as a DLT is currently able to fulfil one of these two requirements.
It can order the release of discretionary life prisoners.  As has been indicated above, the Scottish
Ministers are bound to comply with the recommendations of the DLT.  The Parole Board currently
performs an advisory function in regard to mandatory life prisoners but this would change to
mirror their role with discretionary life prisoners, if the provisions of Part I are applied.

If the Board is to be regarded as an independent and impartial tribunal for the purposes of Article
6 of the Convention, then there must be transparency in the appointments system.  Under the
current proposals, the terms of appointment would be for no less than 6 and no more than 7 years.
Reappointment could only be made once and only after a gap in service of 6 years.  The Chairman
would be required to ensure that each member works for at least 20 hours per year and a Parole
Board member could be removed from office for inability and neglect of duty or misbehaviour but
only by an independent tribunal.  These provisions mirror the current arrangements which have
recently been put in place for part-time sheriffs and would ensure the necessary security of tenure
to enable the Parole Board to be described as independent.

There are transitional arrangements in respect of new members and existing members which
appear unobjectionable.
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In general terms, the Society welcomes these provisions as they introduce transparency,
independence and compliance with the ECHR.

PART 3 – LEGAL AID

Section 6  (Extension of Advice and Assistance and Civil Legal Aid under the Legal Aid
(Scotland) Act 1986)

There are three types of legal aid governed by the Legal Aid (Scotland) Act 1986 to which this
section applies.  The section applies to:-

a) Advice and Assistance;
b) Assistance by Way of Representation; and
c) Civil Legal Aid.

The section only applies to civil cases.

Under the 1986 Act the courts in which civil legal aid is available are limited and these provisions
create the power to make civil legal aid or ABWOR available where there is, or may be, an ECHR
requirement.  In order to do this, the definition of the term “court or tribunal” needs to be extended
to include any proceedings before a court or tribunal which determine a person’s “civil rights and
obligations”.  The provision of section 6 will enable the Legal Aid (Scotland) Act 1986 to be in
compliance with the European Convention on Human Rights (ECHR), Article 6(3).

Under Article 6(3) of the ECHR free legal aid in criminal proceedings is required.  However there
is no automatic provision of legal aid in civil proceedings.

The European Court of Human Rights has decided that a failure to provide legal aid in civil cases
has amounted to a breach of Article 6(1).  In the case of Airey v Ireland [1979] the applicant
complained that the unavailability of legal aid for judicial separation proceedings amounted to a
violation of her right to access to a court under Article 6(1).

The extension of Advice and Assistance in civil legal aid to all courts, tribunals or statutory
inquiries, would include the Tribunals identified in the Annual Report of the Scottish Committee
of the Council on Tribunals for 1999-2000 an abstract of which forms the appendix to this paper.

This is a difficult area to interpret and the list is given for illustrative purposes only.

Section 7  (Fixed Payments for Criminal Legal Assistance: Exceptional Cases)

Section 33(3A) of the Legal Aid (Scotland) Act 1986 provides for a system of fixed payments in
summary criminal proceedings where legal aid has been granted.  The fixed payments scheme has
applied in Scotland in terms of the Criminal Legal Aid (Fixed Payments) (Scotland) Regulations
1999 which came into effect on 1st April 1999.  Under this scheme, a solicitor representing a client
in a summary case in either the Sheriff Court of the District Court receives a fixed payment
covering his or her fee and certain prescribed outlays.

The fixed payments scheme allows a solicitor to claim for Sheriff Court work £500 from the
Scottish Legal Aid Board for acting for an accused in a summary criminal matter.  This covers all
work up to and including the first 30 minutes of trial.  Additional fees can be claimed if a trial lasts
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for more then 30 minutes or is particularly lengthy.  There is an extra fee of £50 paid if the case
occurs in a court in a substantially rural area.  A similar scheme of fixed payments at a lower rate
applies in the District Court.

The Society made representations to the then Scottish Office about the issue of exceptional cases
during the consultation which preceded the introduction of the Criminal Legal Aid (Fixed
Payments) (Scotland) Regulations.  In particular, the Society drew attention to the need for further
exclusions from the fixed payments scheme including:-

a) trials where the accused was remanded in custody;
b) proceedings where any single charge involves a theoretical maximum period of imprisonment

of more than six months, leaving out of account any bail aggravations or where there are five
or more prosecution witnesses, or where section 16 of the Prisoners and Criminal Proceedings
(Scotland) Act 1993 or release on licence provisions apply;

c) cases involving sex offenders, child witnesses or vulnerable witnesses;
d) cases involving foreign or sign language interpretation; and
e) cases where paragraph 14(b) of 14(d) of the Criminal Legal Aid (Scotland) Regulations 1996

apply.

These types of cases can be exceptionally complex and lengthy and in the context of fixed
payment regulation, could preclude a solicitor from being paid for work which he or she has
properly undertaken in order to ensure that the accused person is given an adequate defence.
Article 6(3)(c) of the ECHR requires that everyone charged with a criminal offence who has
insufficient means to pay for legal assistance has the right to free legal assistance when the rights
of justice so require.  There is  ECHR case law which requires that these rights should be effective,
not merely theoretical.  In a number of cases in the summary criminal courts, the fixed payments
scheme has been challenged on the basis that the payments which can be made result in the
accused not being effectively represented, thereby causing a breach of Article 6.

The Society is aware of the case of Procurator Fiscal, Fort William v. Norman McLean and Peter
McLean.  In that case, the court considered that in general the fixed payments scheme was
compatible with the ECHR, but that it could give rise to cases where there was a breach of Article
6(3)(c).  Effectively the court stated that if a breach occurred it would occur in circumstances
where an accused person could point to the history of the case against him or her and state that he
or she was so disadvantaged that the defence was not effective.

The McLean case is currently under Appeal to the Judicial Committee of the Privy Council.

In the Society’s view, the proposed provisions of section 6 do provide for compliance of the fixed
payments scheme with the ECHR.  In order to ensure that cases where an accused person would
be prejudiced by the fixed payments regime these cases would revert to a time and line payment
basis which would take account of the exceptional nature of the case.

Section 8  (Criminal Legal Assistance: Retrospective Revision of Fixed Payments
Regulations)

The Society approves of this provision which it considers to be in compliance with the Convention
and which will resolve difficulties which have arisen from cases which have already been dealt
with.

Section 9 (Employment of Solicitors by Scottish Legal Aid Board: Further Provisions)
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This provision is intended to ensure that there will be no accused person in Scotland who will be
unrepresented.  The Society has been in negotiation with the Scottish Executive and the Scottish
Legal Aid Board about the creation of a “safety net” which would be operated through local
Faculties or Associations of Solicitors in Scotland, but there may occur circumstances where the
safety net cannot operate – for example, where there is a conflict of interest or for other reasons.
The Society is of the view that it is a wise precaution to allow the Board the capacity to employ
solicitors to undertake this type of work on those rare occasions where a voluntary scheme will
not function.

PART 6 – POWER TO MAKE REMEDIAL ORDERS

Section 12  (Remedial Orders)

This provision grants a new power to Scottish Ministers which will extend the range of occasions
when they can make Remedial Orders to remedy actual, or perceived, incompatibilities with the
ECHR.  The Human Rights Act 1998 allows UK Ministers to make Remedial Orders by way of
subordinate legislation to remedy defects in legislation which is incompatible with the Convention.
The Scotland Act 1998, section 107, allows UK Ministers the power to make Remedial Orders in
consequence of any act of the Scottish Parliament or Scottish subordinate legislation or any act
of the Scottish Ministers where there is incompatibility.  In view of the procedural provisions in
section 13, it may be appropriate for there to be further and wider consultation similar to that
employed for other items of legislation before making Remedial Orders.
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APPENDIX A

A. Tribunals under the direct supervision of the Scottish Committee of the Council on Tribunals

Agriculture:
Agricultural Arbiters, appointed otherwise than by agreement under s.61 of, or schedule 7 to the Agricultural Holdings
(Scotland) Act 1991.
Total Number of cases considered in 1999: 163

Banking:
Banking Appeal Tribunal under s.28 of the Banking Act 1987.
Total number of cases considered in 1999: 0

Betting Levy:
Betting Levy Appeal Tribunal for Scotland under s.29 of the Betting, Gaming and Lotteries Act 1963.
Total number of cases considered in 1999: 0

Crofting:
Crofters Commission under s.1 of the Crofters (Scotland) Act 1993.
Total number of cases considered in 1999: 950

Dairy Produce Quotas:
Dairy Produce Quota Tribunal for Scotland under schedule 6 to the Dairy Produce Quota Regulations 1997.
Total number of cases considered in 1999: 0

Education:
Independent Schools Tribunal under s.100 and s.103 of, and schedule 2 to the Education (Scotland) Act 1980.
Total number of cases considered in 1999: 0
Education Appeal Committees under s.280 of the Education (Scotland) Act 1980.
Total number of cases considered in 1999: 572

Food:
Meat Hygiene Appeal Tribunal under s.26 of the Food Safety Act 1990.
Total number of cases considered in 1999: 0

Forestry:
Forestry Committees appointed in Scotland for the purposes of the Forestry Act 1967.
Total number of cases considered in 1999: 0

Local Taxation:
Valuation Appeal Committees under s.29 of the Local Government (Scotland) Act 1994 and the Local Government
Finance Act 1992.
Non-domestic: Total number of cases considered in 1999: 8117
Council Tax: Total number of cases considered in 1999: 2684

Misuse of Drugs:
Misuse of Drugs Tribunal for Scotland under part 1 of schedule 3 to the Misuse of Drugs Act 1971.
Total number of cases considered in 1999: 0

National Health Service:
Discipline Committees of Health Boards or a Joint Committee of Health Boards being Committees in accordance with
regulations made under the National Health Service (Scotland) Act 1978.
Total number of cases considered in 1999: 52
National Health Service Tribunal under s.29 of the National Health Service (Scotland) Act 1978.
Total number of cases considered in 1999: 2
National Appeal Panel under schedule 4 of the National Health Service (Pharmaceutical Services)(Scotland)
Regulations 1995.
Total number of cases considered in 1999: 16

Pensions:
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Pensions Appeal Tribunals for Scotland under s.8 of the War Pensions (Administrative Provisions) Act 1919 or
Pensions Appeal Tribunal Act 1943.
Total number of cases considered in 1999: 529
Police Pensions Tribunals under s.1 of the Police Pensions Act 1976.
Total number of cases considered in 1999: 0

Rents: Rent Assessment Committees under schedule 4 to the Rent (Scotland) Act 1984.
Total number of cases considered in 1999: 272

Social Work:
Children's Hearings under the Children (Scotland) Act 1995
Total number of cases considered in 1999: 80141
Residential and Other Establishments Registrations under schedule 5 to the Social Work (Scotland) Act 1968.
Total number of cases considered in 1999: 5

Taxi Fares:
Traffic Commissioners under the Public Passenger Vehicles Act 1981 for functions concerning taxi fares under s.18
of the Civic Government (Scotland) Act 1982.
Total number of cases considered in 1999: 5

VAT and Duties:
VAT and Duties Tribunal for Scotland under schedule 12 to the Value Added Tax Act 1994.
Total number of cases considered in 1999: 850

B. UK Tribunals supervised in Scotland by the Scottish Committee on behalf of the Council on Tribunals

Aviation:
The Civil Aviation Authority in accordance with s.2 of the Civil Aviation Act 1982.
Total number of cases considered in 1999: 0

Building Societies:
Building Societies Appeal Tribunal under s.47 of the Building Societies Act 1986.
Total number of cases considered in 1999: 0

Copyright:
Copyright Tribunal under s.145 of the Copyright Designs and Patents Act 1988.
Total number of cases considered in 1999: 0

Criminal Injuries Compensation:
Adjudicators appointed under s.5 of the Criminal Injuries Compensation Act 1995.
Total number of cases considered in 1999: 12580

Fair Trading:
The Director General of Fair Trading under schedule 1 to the Fair Trading Act 1973.
Total number of cases considered in 1999: 0

Financial Services:
Financial Services Tribunal under s.96 of the Financial Services Act 1996.
Total number of cases considered in 1999: 0

Friendly Societies:
Friendly Societies Appeal Tribunal under s.59 of the Friendly Societies Act 1992.
Total number of cases considered in 1999: 0

Insolvency Practitioner:
Insolvency Practitioners Tribunal under s.396 of the Insolvency Act 1986.
Total number of cases considered in 1999: 0

National Savings Bank and National Savings Stock Register:
An Adjudicator under s.84 of the Friendly Societies Act 1992.
Total number of cases considered in 1999: 0
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Patents, Designs, Trademarks and Service Marks:
The Comptroller General under s.74 (4) (c) of the Deregulating and Contracting Out Act 1994.
Total number of cases considered in 1999: 0

Reserve Forces:
Reserve Forces Appeal Tribunal under part IX of the Reserve Forces Act 1996.
Total number of cases considered in 1999: 0

Revenue:
General Commissioners of Income Tax under s.2 of the Taxes and Management Act 1970.
Total number of cases considered in 1999: 94814
Special Commissioners of Income Tax under s.4 of the Taxes and Management Act 1970.
Total number of cases considered in 1999: 326

Road Traffic:
Scottish Parking Appeals Service under s.73 of the Road Traffic Act 1991.
Total number of cases considered in 1999: 617
The Traffic Commissioner under part 1 of the Transport Act 1985 and the Public Passengers Vehicles Act 1991.
Total number of cases considered in 1999: Not Available

Social Security:
Unified Appeal Tribunals under s.4 of the Social Security Act 1998.
Total number of cases considered in 1999: 379568 (All UK Figures)
Social Security Commissioners under schedule 4 of the Social Security Act 1998.
Total number of cases considered in 1999: 14649 (All UK Figures)
Child Support Commissioners under s.22 of the Child Support Act 1991.
Total number of cases considered in 1999: 264 (All UK Figures)

Transport:
Transport Tribunal under schedule 4 of the Transport Act 1985.
Total number of cases considered in 1999: 14
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A BRIEFING FROM CARE
FOR THE SCOTTISH EXECUTIVE

ON
THE ECONOMIC AND SOCIAL ROLE OF MARRIAGE

1. CARE has reviewed the research literature on the differences between married adult relationships
and others and the impact this difference has for the partners and their children, as well as the
wider society.  Our findings are published in our report The Merits of Marriage, which is
available from CARE.  We have also completed a review of the research on the costs of family
breakdown.  This briefing paper draws on the work of these two projects.

Introduction

2. The role and place of marriage is at the heart of the current family debate.   Whilst the Government
want to "strengthen marriage" through their proposals in Supporting Families, it is clear from the
successive Budgets that marriage is not supported explicitly through the tax and benefits systems. 
Yet the research shows that marriage brings many social and economic benefits to both
society and individuals that other adult relationships do not.

3. Marriage is a publicly made life-long commitment between a man and a woman.  This permanent
relationship provides the ideal context for the natural desire of men and women to find a
companion.  It is also the place where sexual expression and fulfilment are best achieved and
protected by the security and stability that is provided by the mutual commitment of each partner.
In general, families underpinned by lifelong committed marriages provide the most stable and
enduring environment in which children can grow, physically, mentally and emotionally.  A child’s
family also provides the model for their own behaviour when they themselves find partners and
have children.

4. Marriage is still popular.  In 1996-7, 72% of all families in the UK were headed by a
married couple, either with or without children.1  However, CARE believes that the
importance of marriage for society should not be taken for granted.  Marriage in general needs to
be strengthened and encouraged to "help more marriages succeed"2 - not only during the difficult
times which occur in every relationship, but throughout their marriage.

The Role of Marriage in Society

5. Research suggests that society as a whole should have a strong interest in the stability,
cohesiveness and financial security of the family.  Sadly, "the benefits provided by secure
marriage tend to be invisible and taken for granted.  They become apparent when
relationships are insecure or break down." 3  At present, at least £5 billion is spent by the
Exchequer on picking up the pieces from broken marriages compared to just £3 million spent on
marriage support services4.  Yet, it is becoming increasingly apparent that the widespread and
pervasive effect of years of family and marriage breakdown is having significant consequences on
our whole society, not just on our children.

                                                
     1 Social Trends 28, Central Statistical Office, 1998

     2 Supporting Families,The Stationery Office, 1998, p4

     3 Marriage Support and the Secure Society : Questions and Implications, Blumenfield J, Bowler S, Clulow C,
Corbett M and Mansfield P, p3

     4 Ibid, p8
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6. Aside from the negative effects of family breakdown, which have been raised many times in
debates in recent years, there many positive reasons to support marriage.  For instance, marriage
is good for the economy and employers  - married individuals work harder, earn more and save
more.5  They are more likely to want to invest in their future and employers benefit from contented
marriages.  George Akerlof, an economist, has found that married men: "have higher wages, are
more likely to be in the labour force, are less likely to be unemployed because they had quit
their job, have lower unemployment rates, are more likely to be full-time, and are less likely
to be part-year workers.  In each and every dimension the married men have stronger
labour market attachment than the unmarried."6

7. A survey of over 8,000 respondents in the USA confirms that marital distress is directly linked
with work productivity.  It found that the work loss associated with marital problems was costing
approximately $6.8 billion per year "...family interventions targeted at the prevention of
marital problems may result in important psycho-social and economic benefits for business
and society" and "...marital intervention could be expected to recoup all of the productivity,
a benefit that far outweighs the costs of such an intervention."7 

8. Research suggests that marriages help build stronger, more stable and less violent
communities.8   It is possible that the tendency away from marriage may be a cause of some
sections of society becoming isolated from the mainstream.  As one commentator puts it: "The
decline in marriage has been a disaster for fatherhood, and the attenuation of fatherhood
has been a catastrophe for civic safety". 9

9. Other research has shown that married men are less often the victims or perpetrators of
crimes:  "Married men are less likely than unmarried men to commit crimes as well as to be
the victims.  The probability of imprisonment is much larger for the single than for the
married.  Single men have almost six times the probability of being incarcerated as married
men, and the multiple relative to divorce is almost as large."10

10. In the current debate on the family, marriages are generally viewed solely as a useful basis for
raising children.  However, marriages serve society in many ways beyond the ‘child rearing
phase’. Marriage also provides the most committed relationship within which to share the
support and care for a wider group of people, such as the elderly, disabled or other
members of the extended family.  This commitment is less likely to be found in the looser ties of
cohabitation. Furthermore, the main source of care in old age is in fact from a spouse.  
This creates greater risks of later institutionalisation for those who are not married.

The Importance of Marriage to the Welfare of Children

11. "Marriage, on average, is good for children economically, socially and
psychologically....Marriage strengthens children’s claims to the economic resources, love

                                                
     5 Towards More Perfect Unions: Putting Marriage on the Public Agenda, Ooms T, The Family Impact Seminar,

July 1998, p9

     6 Men without Children, Akerlof G,The Economic Journal, 108, 1998, pages 294-6

     7 Associations Between Marital Distress and Work Loss in a National Sample, Forthofer M, Markman H, Cox
M, Stanley S and Kessler R, Journal of Marriage and the Family, 58, 1996, p597 and 604

     8 Ooms, Op cit, p9

     9 The Invention of Permanent Poverty, Dennis N, IEA, 1997, p169

     10 Akerlof, op cit, p296
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and affection, nurturing and social capital of both parents.  This includes access to both sets
of extended families".11

12. It is widely recognised that marriage provides the most stable and enduring environment in
which to raise children.  In comparison to cohabiting relationships, where half of couples with
children part within ten years, just one in eight of married parents with children part after ten
years.12 After parental separation children are twice as likely to lose touch with their fathers if their
parents had not married than if they had. 13

13. In a speech, Patrick Tobin, representing the leading Independent schools, claimed that marital
break-up was a more insidious threat than drugs or alcohol to the well-being of young people -
"The broken home ranks higher than any other problem in explaining why pupils are
struggling at school. If this is what it is like now, what is it going to be like in 10 to 20 years
time?"14  He went on to say that although many pupils excelled in spite of the impact of marital
breakdown, serious disciplinary problems were invariably traced back to broken homes or the
stress of families about to break up.

The Importance of Marriage to the Welfare of Adults

14. Research shows that there is a clear link between marital status and personal well-being.
"Numerous investigations, beginning decades ago attest that married people live longer and
generally are more emotionally and physically healthy than the unmarried".15

15. Statistics show that married relationships tend to last longer than non-married relationships. 
For example, cohabiting couples are almost six times as likely to split up as those who are
married.16  Marriage also exerts a strong influence on faithfulness within a relationship, with a lower
proportion of those who are married reporting sexual affairs outside their relationship than those
cohabiting.17

16. Differences in health between married and non-married relationships can be seen in studies of
smoking, alcoholism, morbidity, mortality, abortions, suicides and general well-being.  For
example, physical aggression can occur in all types of intimate relationships, however research has
consistently found that physical aggression is more common among cohabiting couples than
married couples.18   In another report, 61% of married people said they were satisfied with life
compared to 49% of cohabiting people and 47% of divorced people.19 Married men also have
fewer accidents and are less likely to die of a wide range of diseases than their unmarried peer

                                                
     11 Growing Up with a Single Parents: What Hurts, What Helps, McLanahan S and Sandefur G, Harvard

University Press, 1994, reported in Towards More Perfect Unions: Putting Marriage on the Public Agenda, op
cit. p8

     12 ESRC Research Centre on Micro-Social Change, reported in Daily Mail 25 June 1997

     13 Fatherhood and Apple Pie, Family Policy Bulletin, Family Policy Studies Centre, November 1996,

     14 Reported in The Times, 6 October 1998

     15 Marital Status and Personal Well-being : A Literature Review, Coombs RH, Family Relations, 40, 1991, p97

     16 British Household Panel Survey, Buck N and Ermish J, from the Guardian 1 December 1995 and Family Policy
Studies Centre Bulletin 1995

     17 Cohabitation and Marriage: Retrospective and Predictive Comparisons, Cunningham J & Antill J, Journal of
Social and Personal Relationships, 11, 1994, p88, and Sexual Behaviour in Britain: The National Survey of
Sexual Attitudes and Lifestyle, Penguin, 1994, p115-116.

     18 Cohabiting and Marital Aggression: The Role of Social Isolation, Stets, J.,Journal of Marriage and the Family,
53, 1991, p669

     19 Economic and Social Research Council Briefing, reported in Bulletinplus, One Plus One, Autumn 1997
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group.  "In most countries divorced individuals have the highest mortality rate, followed by
the widowed, those who have never married and finally the married."20

17. Women also appear safer when married: The US Department of Justice conducts a National
Crime Victimisation Survey which produces some startling differences between married and non-
married women; of all violent crimes against women by relatives or intimate partners between
1979 and 1987, about 65% were committed by either a boyfriend or ex-husband, while only 9%
were committed by husbands.21

A Public Policy Response

18. Whilst general Government support for families is welcome, it is important for marriage to be
upheld by policy initiatives as a distinctive and beneficial relationship for adults, children and
society as a whole.

19. The above research shows that there is a definite public interest in supporting marriage because of,
amongst many other reasons, the evidence of the economic cost of marriage breakdown.  The aim
of strengthening marriage should not just focus on reducing divorce, but rather on improving the
quality and stability of marriages, and making marriage more rewarding to enter and remain within.

20. This may be achieved through a number of ways, including :
• Removing financial disincentives for marriage and introducing incentives that are more

supportive of marriage (eg through the tax and benefits legislation)
• Promoting responsible, committed and involved fatherhood
• Analysing every relevant area of Government policy to ensure that it strengthens marriage

and providing information and public education about marriage
• Mobilising religious and community support for marriage
• Creating marriage-friendly work places
• Portraying marriage positively through the media and using media as an outlet for marriage

information, in particular normalising relationship skill training
• Providing more Government funding for marriage preparation, on-going marriage support

and crisis counselling
• Improving basic marriage and divorce statistics and research

21. All of these measures must be underpinned by a sensitivity to the range of family circumstances in
which people find themselves, whether by design or by default.  However, if marriage is
encouraged, valued and supported in distinctive ways, adults, children and society are likely to
benefit and flourish.

CARE for Scotland (Public Policy), December 2000

                                                
     20 Is Marriage Dissolution Linked to Difference in Mortality Risks for Men and Women?  Hemstrom O, Journal

of Marriage and the Family, 58(2), 1996, p366

     21 Reported in Why Marriage Matters, Stanton G, Pinon Press, 1997, p63 and Economic and Social Research
Council Briefing, reported in Bulletinplus, One plus One, Autumn 1997.
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JUSTICE 1 COMMITTEE

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

SUBMISSION FROM MR DAVID LEIGHTON

I write with reference to the above bill to convey some of the concerns that have
been expressed by clients who are life prisoners.  There is considerable unease
at the way the new system will come into effect.  My understanding at the
moment (I have not as yet seen a copy of the draft bill) is that a punishment tariff
will be set by the sentencing judge, rather than the possibility of a
recommendation.
The concerns that I have been encountering focus mainly on seeking
reassurance that a recommendation for X years will not simply transform into a
tariff of X years.  As I understand it the parole board will not even consider
prisoners for parole until after the tariff period has passed.  At the moment
prisoners are considered by the board generally a number of years before their
recommendation expires and they are in a  position to take the steps the board
considers necessary to achieve parole at the end of their recommendation
period.  If the board will not consider prisoners until the end of the tariff then a
change from a recommendation of X years to a tariff of X years will almost
certainly result in a considerable increase in the sentences that these men will
serve.  There is a widespread concern that a judge will just stick on a 15 year
tariff where formerly there was a 15 year recommendation.
Another concern encountered relates to the security categorisation of prisoners.
My understanding is that the procedures for obtaining D and limited D status are
to remain unchanged.  These security categories are still subject to the ultimate
control of the Scottish Ministers.  No prisoner can get D or limited D without the
authorisation of the Ministers.  D and limited D are however generally seen by
the parole board as being essential before a life prisoner can be granted parole.
If the purpose of the Convention Rights Bill is to remove any political aspect from
the treatment of life prisoners then it seems strange that the Ministers should
retain an effective veto over a step which is regarded as so important by the
parole board.
The final concern that I would express, though again I have not seen the Bill so it
may be dealt with already, is the position of individuals who have had a
recommendation reduced on appeal.  It seems inequitable to allow a judge who
imposed an excessive recommendation to now impose a tariff upon him.
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J1/01/03/3
SUBMISSION BY

THE LAW SOCIETY OF SCOTLAND
TO JUSTICE COMMITTEE 1

ON THE
CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

(JANUARY 2001)

PART 1 - PRISONERS AND PAROLE

Section 1 (Release of Life Prisoners)

In considering these provisions of the Bill, it is important to note that there are a number of
categories of life prisoners:-

(a) Adult mandatory life prisoners

Those who committed murder when over the age of 18 and who are sentenced to life imprisonment
are known as adult mandatory life prisoners (“AMLPs”).  The statutory framework regarding their
release on life licence is governed by two separate Acts of Parliament; the Prisons (Scotland) Act
1989 (“the 1989 Act”) and the Prisoners and Criminal Proceedings (Scotland) Act 1993 (“the 1993
Act”).  The sentencing provisions of the 1989 Act were repealed by the 1993 Act but prisoners
sentenced before the 1993 Act came into force (1 October 1993) are still covered by the 1989 Act
provisions.

Under the current law, the power to release an AMLP is entirely at the discretion of the Scottish
Ministers.  An advisory body known as the Preliminary Review Committee (“PRC”) recommends
the date of the first parole hearing to review the suitability of an AMLP for release on life licence.
Where the PRC considers it appropriate, and the Scottish Ministers agree, the case will be
considered by the Parole Board which will carry out a review of an AMLP to assess the suitability
for release of the prisoner on life licence.  The Parole Board will consider a risk assessment as to
the danger which the prisoner presents to the public if he or she were to be released.  The Scottish
Ministers are not obliged to follow the recommendation of the Parole Board but would in
situations where there is a recommendation for release, consult the Lord Justice General, Lord
Justice Clerk  and if available, the trial judge to ascertain whether or not the requirements of justice
and deterrence will have been satisfied on the AMLP’s release.  However, the Scottish Ministers
can ultimately reject the recommendation of the Parole Board and the advice of the judiciary, when
determining whether release is appropriate.

(b) Designated Life Prisoners

A designated life prisoner is :-

(i) a person convicted of a crime other than murder where the court has used its discretion to
sentence to life or

(ii) one who is convicted of murder whilst under the age of 18 at the time of commission of
the crime.  The 1993 Act specifies the conditions for sentencing and release of such
prisoners.
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At present, the court can designate a period, the “designated part” stipulating the period to be
served as punishment and deterrence before the prisoner can be released.  If the court does not
designate such a part, it must give reasons.  Case law has established that the court must set a
designated part unless it considers that the appropriate “punitive period” is the rest of the
prisoner’s natural life.

After the expiry of the designated part (and thereafter at two yearly intervals) the prisoner is
entitled under the 1993 Act to require the Scottish Ministers to bring his case before the Parole
Board.  The Parole Board when considering such an application is constituted as a Designated Life
Tribunal (“DLT”).  If the Parole Board sitting as a DLT recommends the release of the prisoner
on life licence, the Scottish Ministers are bound in these cases to follow that recommendation.

It can be seen therefore that under current law, the Parole Board operates in an advisory capacity
for the release of AMLPs but in a directory capacity for the release of discretionary life prisoners.

Compliance with the European Convention on Human Rights (“ECHR”)

The case law of the European Court of Human Rights indicates a difference between an AMLP
and a discretionary life prisoner.  Indeterminate life sentences may be justified on one of two
grounds, namely for punitive reasons or for the protection of the public.  Mandatory life
sentences are generally justified on the basis of the punitive element, the gravity of the offence
being proportionate to the sentence imposed.

The discretionary life prisoner is sentenced partly on the basis of the seriousness of the offence and
the need for punishment as well as on the grounds of protection of the public.

Article 5(1) of the ECHR provides that “everyone has the right to liberty and security of person”.
It goes on to state that no-one should be deprived of his liberty except in certain specified cases,
one of which is the lawful detention of a person after conviction by a competent court.

Article 5(4) further provides that everyone who is deprived of their liberty by arrest or detention
shall be entitled to take proceedings to bring the lawfulness of the detention before a court for
review and where appropriate, release.

In Wynne -v- UK [1994] it was held that Article 5(4) does not entitle an AMLP to bring his or her
case before a court for review to determine the continuing legality of the detention.

In that case, the European Court of Human Rights held that the original court and appeals system
in cases of mandatory life sentences satisfies the requirements of Article 5(4).  There is no
additional right to challenge the lawfulness or otherwise of continued detention.

In terms of ECHR case law, therefore, the present arrangements for determining the release of an
AMLP would appear to be compliant with the Convention.  However, in practice, in considering
whether such prisoners are suitable for release, as has been indicated above the discretion lies
solely with the Scottish Ministers who will have regard to the risk that the person poses to the
public as well as to issues of punishment and deterrence.  In effect, therefore, the continued
legality of the sentence is under review but not by a court but rather by the Scottish Ministers.

The proposals contained in the Bill acknowledge this fact and seek to adopt for AMLPs the same
system of assessment and review as is available for discretionary life prisoners.  The mandatory
life sentence would then be split into a punishment part and a risk part.  The punishment part
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would be appealable.  On expiry of the punishment part  the AMLP would have the same right to
apply to the Parole Board thereafter for review as discretionary life prisoners currently have.

The Society therefore welcomes these provisions as they introduce greater clarity for prisoners as
to their eventual release whilst allowing the Prison Service to focus the rehabilitation work within
clearer timeframes.  At the same time the public interest in punishment and deterrence are met by
the imposition of a specified period of imprisonment which must be served before a risk
assessment could be carried out and considered.

Section 1 and Part I of the Schedule (Transitional Provisions)

In the Society’s view, these provisions seem fair and sensible proposals and will enable the
position of those sentenced to indeterminate periods prior to commencement of this measure to
be placed on the same footing as those sentenced after the implementation of this Bill.

PART 2 - CONSTITUTION OF THE PAROLE BOARD FOR SCOTLAND

Section 5 (Appointment and Removal of Parole Board Members)

Article 5(4) of the ECHR states “everyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings by which the lawfulness of his detention shall be decided
speedily by a court and his release ordered if the detention is not lawful”.  It is essential therefore
that all decisions in relation to the release of a prisoner from an indeterminate sentence are taken
by a court-like body.

Under the new provisions created by this Bill, the Parole Board will fulfil this function for both
mandatory and discretionary life prisoners.  The Parole Board in making these determinations will
have to be an independent and impartial tribunal in terms of Article 6 of the ECHR.

The body which is responsible for reviewing the legality of the continued detention must therefore
be (1) independent of the Executive and objectively impartial; and (2) must be able to direct the
release of the prisoner if it considers that the continued detention is unlawful.

The Parole Board when sitting as a DLT is currently able to fulfil one of these two requirements.
It can order the release of discretionary life prisoners.  As has been indicated above, the Scottish
Ministers are bound to comply with the recommendations of the DLT.  The Parole Board currently
performs an advisory function in regard to mandatory life prisoners but this would change to
mirror their role with discretionary life prisoners, if the provisions of Part I are applied.

If the Board is to be regarded as an independent and impartial tribunal for the purposes of Article
6 of the Convention, then there must be transparency in the appointments system.  Under the
current proposals, the terms of appointment would be for no less than 6 and no more than 7 years.
Reappointment could only be made once and only after a gap in service of 6 years.  The Chairman
would be required to ensure that each member works for at least 20 hours per year and a Parole
Board member could be removed from office for inability and neglect of duty or misbehaviour but
only by an independent tribunal.  These provisions mirror the current arrangements which have
recently been put in place for part-time sheriffs and would ensure the necessary security of tenure
to enable the Parole Board to be described as independent.

There are transitional arrangements in respect of new members and existing members which
appear unobjectionable.



4

In general terms, the Society welcomes these provisions as they introduce transparency,
independence and compliance with the ECHR.

PART 3 – LEGAL AID

Section 6  (Extension of Advice and Assistance and Civil Legal Aid under the Legal Aid
(Scotland) Act 1986)

There are three types of legal aid governed by the Legal Aid (Scotland) Act 1986 to which this
section applies.  The section applies to:-

a) Advice and Assistance;
b) Assistance by Way of Representation; and
c) Civil Legal Aid.

The section only applies to civil cases.

Under the 1986 Act the courts in which civil legal aid is available are limited and these provisions
create the power to make civil legal aid or ABWOR available where there is, or may be, an ECHR
requirement.  In order to do this, the definition of the term “court or tribunal” needs to be extended
to include any proceedings before a court or tribunal which determine a person’s “civil rights and
obligations”.  The provision of section 6 will enable the Legal Aid (Scotland) Act 1986 to be in
compliance with the European Convention on Human Rights (ECHR), Article 6(3).

Under Article 6(3) of the ECHR free legal aid in criminal proceedings is required.  However there
is no automatic provision of legal aid in civil proceedings.

The European Court of Human Rights has decided that a failure to provide legal aid in civil cases
has amounted to a breach of Article 6(1).  In the case of Airey v Ireland [1979] the applicant
complained that the unavailability of legal aid for judicial separation proceedings amounted to a
violation of her right to access to a court under Article 6(1).

The extension of Advice and Assistance in civil legal aid to all courts, tribunals or statutory
inquiries, would include the Tribunals identified in the Annual Report of the Scottish Committee
of the Council on Tribunals for 1999-2000 an abstract of which forms the appendix to this paper.

This is a difficult area to interpret and the list is given for illustrative purposes only.

Section 7  (Fixed Payments for Criminal Legal Assistance: Exceptional Cases)

Section 33(3A) of the Legal Aid (Scotland) Act 1986 provides for a system of fixed payments in
summary criminal proceedings where legal aid has been granted.  The fixed payments scheme has
applied in Scotland in terms of the Criminal Legal Aid (Fixed Payments) (Scotland) Regulations
1999 which came into effect on 1st April 1999.  Under this scheme, a solicitor representing a client
in a summary case in either the Sheriff Court of the District Court receives a fixed payment
covering his or her fee and certain prescribed outlays.

The fixed payments scheme allows a solicitor to claim for Sheriff Court work £500 from the
Scottish Legal Aid Board for acting for an accused in a summary criminal matter.  This covers all
work up to and including the first 30 minutes of trial.  Additional fees can be claimed if a trial lasts
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for more then 30 minutes or is particularly lengthy.  There is an extra fee of £50 paid if the case
occurs in a court in a substantially rural area.  A similar scheme of fixed payments at a lower rate
applies in the District Court.

The Society made representations to the then Scottish Office about the issue of exceptional cases
during the consultation which preceded the introduction of the Criminal Legal Aid (Fixed
Payments) (Scotland) Regulations.  In particular, the Society drew attention to the need for further
exclusions from the fixed payments scheme including:-

a) trials where the accused was remanded in custody;
b) proceedings where any single charge involves a theoretical maximum period of imprisonment

of more than six months, leaving out of account any bail aggravations or where there are five
or more prosecution witnesses, or where section 16 of the Prisoners and Criminal Proceedings
(Scotland) Act 1993 or release on licence provisions apply;

c) cases involving sex offenders, child witnesses or vulnerable witnesses;
d) cases involving foreign or sign language interpretation; and
e) cases where paragraph 14(b) of 14(d) of the Criminal Legal Aid (Scotland) Regulations 1996

apply.

These types of cases can be exceptionally complex and lengthy and in the context of fixed
payment regulation, could preclude a solicitor from being paid for work which he or she has
properly undertaken in order to ensure that the accused person is given an adequate defence.
Article 6(3)(c) of the ECHR requires that everyone charged with a criminal offence who has
insufficient means to pay for legal assistance has the right to free legal assistance when the rights
of justice so require.  There is  ECHR case law which requires that these rights should be effective,
not merely theoretical.  In a number of cases in the summary criminal courts, the fixed payments
scheme has been challenged on the basis that the payments which can be made result in the
accused not being effectively represented, thereby causing a breach of Article 6.

The Society is aware of the case of Procurator Fiscal, Fort William v. Norman McLean and Peter
McLean.  In that case, the court considered that in general the fixed payments scheme was
compatible with the ECHR, but that it could give rise to cases where there was a breach of Article
6(3)(c).  Effectively the court stated that if a breach occurred it would occur in circumstances
where an accused person could point to the history of the case against him or her and state that he
or she was so disadvantaged that the defence was not effective.

The McLean case is currently under Appeal to the Judicial Committee of the Privy Council.

In the Society’s view, the proposed provisions of section 6 do provide for compliance of the fixed
payments scheme with the ECHR.  In order to ensure that cases where an accused person would
be prejudiced by the fixed payments regime these cases would revert to a time and line payment
basis which would take account of the exceptional nature of the case.

Section 8  (Criminal Legal Assistance: Retrospective Revision of Fixed Payments
Regulations)

The Society approves of this provision which it considers to be in compliance with the Convention
and which will resolve difficulties which have arisen from cases which have already been dealt
with.

Section 9 (Employment of Solicitors by Scottish Legal Aid Board: Further Provisions)
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This provision is intended to ensure that there will be no accused person in Scotland who will be
unrepresented.  The Society has been in negotiation with the Scottish Executive and the Scottish
Legal Aid Board about the creation of a “safety net” which would be operated through local
Faculties or Associations of Solicitors in Scotland, but there may occur circumstances where the
safety net cannot operate – for example, where there is a conflict of interest or for other reasons.
The Society is of the view that it is a wise precaution to allow the Board the capacity to employ
solicitors to undertake this type of work on those rare occasions where a voluntary scheme will
not function.

PART 6 – POWER TO MAKE REMEDIAL ORDERS

Section 12  (Remedial Orders)

This provision grants a new power to Scottish Ministers which will extend the range of occasions
when they can make Remedial Orders to remedy actual, or perceived, incompatibilities with the
ECHR.  The Human Rights Act 1998 allows UK Ministers to make Remedial Orders by way of
subordinate legislation to remedy defects in legislation which is incompatible with the Convention.
The Scotland Act 1998, section 107, allows UK Ministers the power to make Remedial Orders in
consequence of any act of the Scottish Parliament or Scottish subordinate legislation or any act
of the Scottish Ministers where there is incompatibility.  In view of the procedural provisions in
section 13, it may be appropriate for there to be further and wider consultation similar to that
employed for other items of legislation before making Remedial Orders.



7

APPENDIX A

A. Tribunals under the direct supervision of the Scottish Committee of the Council on Tribunals

Agriculture:
Agricultural Arbiters, appointed otherwise than by agreement under s.61 of, or schedule 7 to the Agricultural Holdings
(Scotland) Act 1991.
Total Number of cases considered in 1999: 163

Banking:
Banking Appeal Tribunal under s.28 of the Banking Act 1987.
Total number of cases considered in 1999: 0

Betting Levy:
Betting Levy Appeal Tribunal for Scotland under s.29 of the Betting, Gaming and Lotteries Act 1963.
Total number of cases considered in 1999: 0

Crofting:
Crofters Commission under s.1 of the Crofters (Scotland) Act 1993.
Total number of cases considered in 1999: 950

Dairy Produce Quotas:
Dairy Produce Quota Tribunal for Scotland under schedule 6 to the Dairy Produce Quota Regulations 1997.
Total number of cases considered in 1999: 0

Education:
Independent Schools Tribunal under s.100 and s.103 of, and schedule 2 to the Education (Scotland) Act 1980.
Total number of cases considered in 1999: 0
Education Appeal Committees under s.280 of the Education (Scotland) Act 1980.
Total number of cases considered in 1999: 572

Food:
Meat Hygiene Appeal Tribunal under s.26 of the Food Safety Act 1990.
Total number of cases considered in 1999: 0

Forestry:
Forestry Committees appointed in Scotland for the purposes of the Forestry Act 1967.
Total number of cases considered in 1999: 0

Local Taxation:
Valuation Appeal Committees under s.29 of the Local Government (Scotland) Act 1994 and the Local Government
Finance Act 1992.
Non-domestic: Total number of cases considered in 1999: 8117
Council Tax: Total number of cases considered in 1999: 2684

Misuse of Drugs:
Misuse of Drugs Tribunal for Scotland under part 1 of schedule 3 to the Misuse of Drugs Act 1971.
Total number of cases considered in 1999: 0

National Health Service:
Discipline Committees of Health Boards or a Joint Committee of Health Boards being Committees in accordance with
regulations made under the National Health Service (Scotland) Act 1978.
Total number of cases considered in 1999: 52
National Health Service Tribunal under s.29 of the National Health Service (Scotland) Act 1978.
Total number of cases considered in 1999: 2
National Appeal Panel under schedule 4 of the National Health Service (Pharmaceutical Services)(Scotland)
Regulations 1995.
Total number of cases considered in 1999: 16

Pensions:
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Pensions Appeal Tribunals for Scotland under s.8 of the War Pensions (Administrative Provisions) Act 1919 or
Pensions Appeal Tribunal Act 1943.
Total number of cases considered in 1999: 529
Police Pensions Tribunals under s.1 of the Police Pensions Act 1976.
Total number of cases considered in 1999: 0

Rents: Rent Assessment Committees under schedule 4 to the Rent (Scotland) Act 1984.
Total number of cases considered in 1999: 272

Social Work:
Children's Hearings under the Children (Scotland) Act 1995
Total number of cases considered in 1999: 80141
Residential and Other Establishments Registrations under schedule 5 to the Social Work (Scotland) Act 1968.
Total number of cases considered in 1999: 5

Taxi Fares:
Traffic Commissioners under the Public Passenger Vehicles Act 1981 for functions concerning taxi fares under s.18
of the Civic Government (Scotland) Act 1982.
Total number of cases considered in 1999: 5

VAT and Duties:
VAT and Duties Tribunal for Scotland under schedule 12 to the Value Added Tax Act 1994.
Total number of cases considered in 1999: 850

B. UK Tribunals supervised in Scotland by the Scottish Committee on behalf of the Council on Tribunals

Aviation:
The Civil Aviation Authority in accordance with s.2 of the Civil Aviation Act 1982.
Total number of cases considered in 1999: 0

Building Societies:
Building Societies Appeal Tribunal under s.47 of the Building Societies Act 1986.
Total number of cases considered in 1999: 0

Copyright:
Copyright Tribunal under s.145 of the Copyright Designs and Patents Act 1988.
Total number of cases considered in 1999: 0

Criminal Injuries Compensation:
Adjudicators appointed under s.5 of the Criminal Injuries Compensation Act 1995.
Total number of cases considered in 1999: 12580

Fair Trading:
The Director General of Fair Trading under schedule 1 to the Fair Trading Act 1973.
Total number of cases considered in 1999: 0

Financial Services:
Financial Services Tribunal under s.96 of the Financial Services Act 1996.
Total number of cases considered in 1999: 0

Friendly Societies:
Friendly Societies Appeal Tribunal under s.59 of the Friendly Societies Act 1992.
Total number of cases considered in 1999: 0

Insolvency Practitioner:
Insolvency Practitioners Tribunal under s.396 of the Insolvency Act 1986.
Total number of cases considered in 1999: 0

National Savings Bank and National Savings Stock Register:
An Adjudicator under s.84 of the Friendly Societies Act 1992.
Total number of cases considered in 1999: 0
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Patents, Designs, Trademarks and Service Marks:
The Comptroller General under s.74 (4) (c) of the Deregulating and Contracting Out Act 1994.
Total number of cases considered in 1999: 0

Reserve Forces:
Reserve Forces Appeal Tribunal under part IX of the Reserve Forces Act 1996.
Total number of cases considered in 1999: 0

Revenue:
General Commissioners of Income Tax under s.2 of the Taxes and Management Act 1970.
Total number of cases considered in 1999: 94814
Special Commissioners of Income Tax under s.4 of the Taxes and Management Act 1970.
Total number of cases considered in 1999: 326

Road Traffic:
Scottish Parking Appeals Service under s.73 of the Road Traffic Act 1991.
Total number of cases considered in 1999: 617
The Traffic Commissioner under part 1 of the Transport Act 1985 and the Public Passengers Vehicles Act 1991.
Total number of cases considered in 1999: Not Available

Social Security:
Unified Appeal Tribunals under s.4 of the Social Security Act 1998.
Total number of cases considered in 1999: 379568 (All UK Figures)
Social Security Commissioners under schedule 4 of the Social Security Act 1998.
Total number of cases considered in 1999: 14649 (All UK Figures)
Child Support Commissioners under s.22 of the Child Support Act 1991.
Total number of cases considered in 1999: 264 (All UK Figures)

Transport:
Transport Tribunal under schedule 4 of the Transport Act 1985.
Total number of cases considered in 1999: 14
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JUSTICE 1 COMMITTEE

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

SUBMISSION FROM THE EQUALITY NETWORK

The Equality Network is the Scottish network of groups and individuals working for
an end to discrimination against lesbian, gay, bisexual and transgender (LGBT)
people in Scotland.

We would like to comment on Part 4 of the Convention Rights (Compliance)
(Scotland) Bill, which repeals section 13(2)(a) of the Criminal Law (Consolidation)
(Scotland) Act 1995.

The repeal in Part 4 of the Bill is not only necessary to comply with the
Convention, it also removes a clear piece of discrimination, in the law, on
grounds of sexual orientation, and the Equality Network welcomes it.

Background

Section 13 of the Criminal Law (Consolidation) (Scotland) Act 1995 (as amended by
the Sexual Offences (Amendment) Act 2000) regulates homosexual acts between
men in Scotland.

Under the provisions of section 13, homosexual acts are legal if:

• the parties consent;
• the parties are over 16; and
• the act takes place in private.

Section 13(2) currently provides for two circumstances in which a homosexual act
can never be “in private” for the purposes of section 13. These circumstances are
that:

• (section 13(2)(a)) more than two people take part or are present; or
• (section 13(2)(b)) the act takes place in a lavatory to which the public have, or are

permitted to have, access.

In either of these circumstances, a homosexual act is not “in private” and so is
always illegal. The Convention Rights (Compliance) Bill repeals section 13(2)(a).
Section 13(2)(b) is unchanged, and acts which do not take place in private will
remain illegal.

No restriction equivalent to section 13(2)(a) exists for heterosexual acts or for
sexual acts between women. If a heterosexual act or sexual act between
women takes place in private, and all the people present are consenting
adults, the act is legal even if more than two people take part or are present.
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The relevant European Court case concerns a man, known as A.D.T., who was
charged with “gross indecency” under the effectively identical English legislation,
after engaging in sexual activity in private in his own home with other adult men. The
sexual activity was fully consensual, and was only a breach of the law because of
the special restriction on private homosexual acts, that no more than two people be
present or take part. A.D.T. was convicted, and on 20th November 1996 was
conditionally discharged for two years.

A.D.T. complained to the European Court of Human Rights that his right to respect
for his private life, under article 8 of the Convention, had been breached (application
no. 35765/97). The European Court ruled on 11th July 2000 that “the applicant has
been the victim of an interference with his right to respect for his private life both as
regards the existence of legislation prohibiting consensual sexual acts between more
than two men in private, and as regards the conviction for gross indecency”. The
Court found that there was no justification for this interference, and therefore that
article 8 of the Convention had been breached by both the legislation and the
prosecution.

The European Court awarded A.D.T. costs (£12,391) and damages (£20,929)
against the UK Government. The seven European Court judges hearing the case
were unanimously agreed on all parts of the judgement.

Repeal of section 13(2)(a)

As far as we are aware, even before the A.D.T. judgement, there have been no
recent prosecutions in Scotland under the provisions of section 13(2)(a).

Sexual offences law is devolved, and had section 13(2)(a) been Scottish Parliament
legislation, the A.D.T. judgement would effectively have rendered it immediately
inoperable. As pre-existing Westminster legislation, section 13(2)(a) is not directly
overruled by the A.D.T. judgement, but any person prosecuted in Scotland under this
law, following A.D.T., could win substantial damages in the European Court.

Section 13(2)(a) is in clear direct breach of article 8 of the Convention, and for
that reason should be repealed in the Convention Rights (Compliance)
(Scotland) Bill. Repeal is not an issue of approval or disapproval of the
activities concerned, but of the right of adults under the Convention to non-
interference in these particular private consensual activities. Section 13(2)(a)
is also discriminatory, in that no equivalent restriction applies to heterosexual
acts or sexual acts between women.

Repeal of section 13(2)(a) affects only fully consensual homosexual acts between
men which take place in private. Acts which involve people under the age of consent,
acts which do not have the consent of those involved, acts which do not take place in
private and acts which take place in a public lavatory will all remain illegal.

Finally, we would like to add that although this repeal removes an example of
discrimination, on the basis of sexual orientation, in the criminal law, the form
of the various sexual offences laws in Scotland still differs substantially
depending on the gender of the people involved. For example, unlike in
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England, in Scotland the crime of rape does not include male rape. In our view,
sexual offences laws in Scotland should be reviewed to ensure that they
effectively protect all people from assault and abuse, while being fair and non-
discriminatory.







Evidence Submitted to Justice Committee 1 on the Convention Rights
(Compliance) (Scotland) Bill

Introduction

CARE for Scotland welcomes the opportunity to submit evidence in relation to the
Convention Rights (Compliance) (Scotland) Bill. We do not comment upon the
detailed proposals contained in the Bill, but rather limit our comments here to the
principles underlying the Bill and the Scottish Executive’s general approach to
marriage.

The Convention and National Morality

The European Convention of Human Rights (ECHR) established a number of basic
rights that the citizens of Europe can expect to receive from government. However,
most of these rights are not absolute, but rather are qualified. In relation to national
morality and health among other areas these rights are qualified. Moreover, in all
cases a balance of rights needs to be struck between a right of one individual and a
right of another person, within the context of the wider interests of society. We note
that Article 8 of the ECHR states:

1. Everyone has the right to respect for his private and family life, his home and
his correspondence.

2. There shall be no interference by a public authority with the exercise of this
right except such as in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder and crime,
for the protection of health or morals, or for the protection of the rights and
freedoms of others.

CARE for Scotland is concerned that the Scottish Executive is failing to prioritise its
responsibility to protect the public morals of Scotland. Through a number of
statements and measures the Scottish Executive has sought to change the public
morals of Scotland. Moreover, some of these measures are likely to be detrimental to
the health of many people. We believe that under the ECHR the Executive has the
discretion to introduce or retain national legislation to protect public morality and
health. We regret that the Executive seems to be reluctant to use its powers in this
way, but rather (at least on occasions) adopts an absolutist and individualistic
interpretation of the ECHR. This would appear to be the case in relation to the
Convention Rights (Compliance) (Scotland) Bill.

Marriage

CARE for Scotland is extremely concerned by the Scottish Executive’s general
approach to marriage and public morality. The Executive’s approach appears to be
that marriage is indistinguishable morally from any other form of relationship. The
Executive argues that it should not seek to establish a hierarchy of relationships, but
interprets this to mean that it should do nothing explicit to encourage or support
marriage. This despite the fact that research evidence suggests, and many Ministers
and MSPs know from their own personal experience, that marriage is the most



fulfilling and stable relationship for adults and undoubtedly the best context within
which to raise children. The attached briefing outlines the economic and social
benefits of marriage. This briefing was submitted to the Scottish Executive as part of
CARE for Scotland’s response to the ‘Parents and Children’ White Paper.

CARE for Scotland believes that in a number of measures the Scottish Executive has
sought to change public morals and has failed to recognise adequately the unique and
important place of marriage in our society. Moreover, on at least one occasion the
Executive has also initiated a measure that is likely to be detrimental to public health
and on another occasion the Executive’s failure to act has raised concerns about the
effects of a proposal if implemented on the health and morals of our young people.
These are:

• The Executive’s proposal (subsequently confirmed by the Parliament) to allow
Westminster to legislate for Scotland on lowering the homosexual age of
consent.

• The repeal of Section 2a.
• The failure to recognise the importance of marriage on the face of either the

Standards in Scotland’s Schools Act, 2000 or the Ethical Standards in Public
Life etc. (Scotland) Act, 2000.

• The funding of the Healthy Respect project in Lothian which has no moral
framework and is likely to encourage early teenage sexual activity leading to
consequent health and emotional problems.

• The striking absence of references to marriage in the proposed sex education
guidance issued for consultation by Learning and Teaching Scotland, despite
the conclusions of the Sex Education Working Group and assurances by
Ministers that marriage would be recognised at the time of the repeal of
Section 2a.

• The Executive’s proposals in the Parents and Children White Paper to make
divorce easier and its consideration of abolishing adultery as a ground for
divorce.

• The Executive’s ignorance of Tayside and Borders Health Boards and Lothian
University Hospitals NHS Trust’s consideration of making the morning-after-
pill available through school nurses. These proposals, if implemented, are
likely to encourage early sexual activity with consequent adverse health
effects, both in relation to sexually transmitted infections and cervical cancer
in the long-term.

• The proposal contained in the Convention Rights (Compliance) (Scotland) Bill
to legalise homosexual group sex.

We believe that the Scottish Executive’s general approach of not using the
qualification on the right to a private life under Article 8 of the ECHR is mistaken.
We would urge the Parliament to protect public health and morals where the Scottish
Executive fails to do so. Notwithstanding these comments, CARE for Scotland does
not intend to oppose the specific proposal to legalise homosexual group sex contained
in the Convention Rights (Compliance) (Scotland) Bill.

CARE for Scotland (Public Policy)
January 2001
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JUSTICE 1 COMMITTEE

The Advice and Assistance (Assistance by Way of Representation) (Scotland)
Amendment (No. 2) Regulations 2001

Note by the Clerk

Background
Assistance by Way of Representation (ABWOR) is available under the Advice and
Assistance (Assistance by Way of Representation) (Scotland) Regulations 1997 (“the
principal regulations”) for specified hearings and courts. The principle regulations
were amended by the Advice and Assistance (ABWOR) (Scotland) Amendment
Regulations 2001 which were considered by the Justice and Home Affairs Committee
at its meeting on 12 December, and approved by the Parliament on 14 December.
ABWOR is usually available to persons who meet a financial test, and other
conditions which may apply in particular proceedings.

The Terrorism Act 2000 (“the 2000 Act”) reforms and extends previous counter-
terrorist legislation. In particular, Part V (Counter-terrorist powers) provides the police
with powers to arrest and detain suspected terrorists. Criminal legal aid is not
available under the Legal Aid (Scotland) Act 1986 for representation in court for
detainees under this provision of the 2000 Act as they have not been charged and
are not being prosecuted. These proceedings also fall outwith the scope of the duty
solicitor scheme.

These Regulations make provision for ABWOR to be made available for proceedings
in connection with an application for a warrant of further detention, or for extension of
such a warrant under the 2000 Act. The Executive has agreed with the UK
Government to amend the legal aid regulations so that terrorist suspects appearing
before a Sheriff in a Scottish court of law may receive legal aid if they exercise their
right to have representation.

These regulations will make ABWOR available under these circumstances without
the solicitor undertaking any form of means assessment (i.e. without reference to the
financial eligibility test or the client contribution test). The Executive note explains that
as the detainee is in custody, and in view of the immediacy of the proceedings, it is
unlikely that a solicitor would be able to verify a client’s financial status.

The Regulations were considered on 16 January by the Subordinate Legislation
Committee, which agreed that no points arose.

Procedure
The instrument was laid on 8 January and is due to come into force on 19 February.
Under Rule 10.6, the draft Regulations being subject to affirmative resolution, it is for
the lead committee to recommend to the Parliament whether the instrument should
come into force. The Minister for Justice has, by motion S1M-1561 (set out in the
Agenda), proposed that the Committee recommends the approval of the Regulations.
The Deputy Minister will attend to speak to and move the motion.



At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly. Such a report need only be a
short statement of the Committee’s recommendation. Given that the Committee will
not meet again until after the reporting deadline, the text of the Committee’s report
will be circulated for approval by e-mail.

24 JANUARY 2001


