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FINANCE  COMMITTEE

AGENDA

16th Meeting, 2000 (Session 1)

Tuesday 13 June 2000

The Committee will meet at 9.00 am in Committee Room 2 to consider the following
agenda items:

1. Committee Business (in private): The Committee will consider the way in which
it wishes to handle the evidence taking session.

2. Meeting Timetable: The Committee will agree a timetable for the meeting.

3. The Scotland Act 1998 (Modifications of Schedule 4) Order 2000 (draft): The
Committee will debate a motion in the name of the Minister for Finance

4. The Budget (Scotland) Act 2000 (Amendment) Order 2000 (draft): The
Committee will debate a motion in the name of the Minister for Finance.

5. Inquiry into European Structural Funds: The Committee will take evidence
from the Minister for Finance.

6. 2001/02 Budget: The Committee will take evidence from the Minister for
Finance.

7. Regulation of Investigatory Powers (Scotland) Bill: The Committee will
consider the provisions of the Bill which introduce new or increase existing
expenditure charged on or payable out of the Scottish Consolidated Fund (under
Standing Orders Rule 9.12).

8. 2001/02 Budget: The Committee will consider the Stage 1 report.

Callum Thomson
Clerk to the Committee

Room 1.6, Committee Chambers
Ext. 0131 348 5215

Email: callum.thomson@scottish.parliament.uk
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Memorandum from Minister for Finance
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Letter from Convener to Minister for Finance of 1 June

Investing in You: The Annual Expenditure Report of the Scottish
Executive (Members are reminded to bring this document to the
meeting)

Stage 1 Budget reports of the subject committees:
(Members are reminded to bring these documents to the
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Paper from Brian Ashcroft on Stage 1 reports (issued to members
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Executive Note on the draft instrument
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Supplementary Note on the draft instrument
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MEMORANDUM FROM MINISTER FOR FINANCE ON EUROPEAN
STRUCTURAL FUNDS

FINANCE COMMITTEE QUESTIONS

Q1 Is the Barnett formula the more appropriate way of allocating European
Structural Funds or should it be exempted from the formula arrangements

- The Barnett formula has no role in the allocation of Structural Funds and nor should it
have.  The formula is the means by which increases or decreases in comparable public
expenditure programmes in England and Wales are translated to the Scottish Assigned
Budget.  Moreover it is not possible to make a direct match between the Barnett
formula consequences arising from changes in Structural Funds provision in English
programmes and changes in the Assigned Budget overall, since changes are calculated
at an aggregate level for each comparable programme and not for individual sub-
programmes.

- Structural Funds receipts have always formed part of the Scottish block (now
Assigned Budget).  When any changes have been made to responsibilities (eg the
assumption of responsibility for European Social Fund programmes in 1994)
corresponding increases have been made to the Scottish Block.  It is not true to say
that the Barnett formula is the means by which Structural Funds are allocated, since
the formula only applies to changes in the Assigned Budget and does not determine
directly the size of the Assigned Budget itself.  Moreover it is not possible to make a
direct match between the Barnett formula consequences arising from changes in
Structural Funds provision in English programmes and changes in the Assigned
Budget overall, since changes are calculated at an aggregate level for each comparable
programme and not for individual sub-programmes.

- The Scottish Executive nevertheless believes that the Assigned Budget system and the
Barnett formula act to the overall benefit of Scotland.  Over the years the inclusion of
Structural Funds in Assigned Budget has been beneficial since in most years in the
1990s underspending of the provision made in the Assigned Budget for the Structural
Funds programmes has been made available for redeployment to other programmes.
Moreover in future years, as receipts decline, probably towards the end of the
programme period, resources may be made available from the Assigned Budget to
meet domestic priorities.

Q2 Does the Assigned Budget properly reflect the full amount of ESF allocated to
Scotland by the European Commission

- Yes.  The UK Government automatically covers all Structural Funds receipts within
the appropriate spending programmes of Government Departments and the devolved
administrations (in Scotland the Assigned Budget).   Moreover the Executive receives
from the European Commission (through the Bank of England) over the length of the
programme, funding in euro equivalent to the overall value of eligible project costs.
The advantage of disbursing this through the Executive’s budget (in pounds) is that it
is paid to grant recipients more promptly than would be the case if payments came
direct from Brussels.
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Q3 Can it be demonstrated that the Treasury is not simply using European
expenditure in Scotland which would otherwise have been funded by other
means

- Under the terms of European legislation the British Government is obliged to ensure
that levels of expenditure are maintained in the relevant Public Expenditure
Programmes in such a way which demonstrates that Structural Funds are additional to
domestic expenditure on equivalent programmes.  The UK has always met this
requirement.  An agreement in 1992 between Commissioner Bruce Millan, then
Commissioner for regional policy, and Sir John Kerr, the then UK Permanent
Representative set out detailed arrangements for ensuring additionality.  Under these
arrangements provision for Structural Funds is automatically included in the budget of
the responsible department (in Scotland the Assigned Budget).  In addition the full
benefit of the grant is felt by the recipient at the local level.

Q4 Does the UK Rebate provide a significant incentive for the UK Government to
exercise restraint in drawing down and spending available EU funds in the UK

- The UK Rebate is an important element in ensuring a fair funding arrangement for the
Community as a whole and its role was reaffirmed after the 1998/99 IGC.  From the
Scottish perspective it has never had any impact in preventing Scottish recipients from
receiving the full value of European Structural Funds grants to which they are
entitled.
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The Scottish Parliament Finance Committee
From the Convener, Mike Watson MSP

Edinburgh
EH99 1SP

Jack McConnell MSP
Minister for Finance
The Scottish Executive
Victoria Quay
Edinburgh

June 2000

The Finance Committee will spend the majority of its meetings in June considering
the subject committees’ reports on Investing in You.  Following the meeting on 30
May, the Committee agreed to ask for your Department to provide the following
information, in order that the Committee’s Stage 1 report can be as comprehensive
as possible:

§ A detailed breakdown of the sources of income which constitute the Total Budget
figure for 2000/01 and 2001/02 (estimate) in Table 1 of Investing in You.  This
should include—

§ Amount allocated through the Barnett formula
§ Underspend from 1999/00
§ Other income sources, including sale of assets, fines, council tax/

business rates

§ How much of the resources for 2000/01 resulted from the Chancellor’s budget
statement in March is reflected in Table 1?  Can you provide a breakdown of this
for the level 3 figures?

§ What is the reasoning behind a 75/25 split being used in determining the amount
of underspend that a Department can roll forward to the following year?

§ Why are underspends being achieved?  Are they due to Department efficiency
savings or is it Executive policy to create a ‘de facto’ contingency element?

§ Why is there not a real terms equivalent of Table 1?

§ Where there is reallocation of expenditure from one Department to another, do
you accept that the expenditure report should contain  ‘before and after’ tables?
As an alternative, could previous year’s departmental outturns be revised to show
the current position thereby allowing meaningful comparisons to be made?



FI/00/16/1

§ Similarly, what measures are being put in place to ensure that when the
Expenditure Report is presented using a resource accounting and budgeting
system, readers will be able to compare a Department’s budget from year to year
in the knowledge that some changes are due to the shift to RAB while other
changes reflect revised priorities?

§ How does Investing in You reflect the balance between consumption and capital
spending for each programme head as well as for the total budget?

I look forward to receiving an early response from you in order that the Committee
can explore these issues, amongst others, at the meeting on 13 June.

With best wishes,

CONVENER

cc: Members of the Finance Committee
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Note for Finance Committee

 The Scotland Act 1998 (Modifications of Schedule 4) Order 2000

General

The Finance Committee is designated as lead on this instrument, with Justice and
Home Affairs and Subordinate Legislation Committees reporting to Finance. Scott
Barrie is the nominee of the Justice and Home Affairs Committee and he will attend
the Finance Committee meeting. The Subordinate Legislation Committee has
considered the technical aspects of the instrument and has reported no matters of
concern.

This draft instrument makes 2 amendments to Schedule 4 to the Scotland Act.

Firstly, clarifying one of the reservations relating to pension splitting on divorce.
This is the area of interest to the Justice Committee and Scott Barrie may wish to
report back the views of his Committee.  Paper FI/00/16/5 relates largely to this
part of the instrument and is issued for Finance Committee members’
information.

Secondly, relaxing the restrictions on modification of the provision in the Scotland
Act that provides for sums to be paid out of the Scottish Consolidated Fund.
The purpose of the modification is to allow the Scottish Parliament to be able to
legislate to amend any provision in the 1998 Act which provides for expenditure
to be payable from the Scottish Consolidated Fund, therefore allowing the
Parliament greater flexibility.

The Order is subject to approval in Westminster and in the Scottish Parliament
before coming into force.

Timescale

40 days from the date of laying for the Parliament to approve the instrument.  The
Committee should therefore report to Parliament by 26th June
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SUPPLEMENTARY EXECUTIVE NOTE

The draft Scotland Act 1998 (Modifications of Schedule 4) Order 2000

What does Schedule 4 to the Scotland Act do?

The Scottish Parliament cannot modify, or confer power by subordinate legislation to modify,
the law on reserved matters.  The “law on reserved matters” is defined in Schedule 4.  An
exception is made for rules of Scots private or criminal law, so long as these are not “special
to a reserved matter” or appear in a list in paragraph 2(3).

Does the Order in Council transfer any more powers to the Scottish Parliament?

No. This Order is not concerned with the transfer of powers. No powers are transferred to the
Scottish Parliament; neither are any powers removed. The Scottish Parliament does not have
the powers to legislate in relation to pensions matters, except for the limited power to amend
Scots private law,  e.g. in relation to what constitutes “matrimonial property”.  Most pensions
arrangements are already part of the law on reserved matters that cannot be modified, because
they are listed in para 2(3). The Order simply clarifies the existing provision in Schedule 4.

Why is the Order in Council required?

It is necessary to modify Schedule 4 to the Scotland Act 1998. This can be achieved by an
Order in Council under section 30(2) of the Act, which requires the approval of both Houses
of Parliament and the Scottish Parliament.

Why is it necessary to modify Schedule 4?

As it stands, paragraph 2 of Schedule 4 to the Scotland Act is incomplete. It does not cover
all pension arrangements or the State Earnings Related Pension Scheme (SERPS) for pension
sharing purposes. It is essential to clarify the agreed policy intention and put beyond doubt
that the paragraph includes not only occupational and personal pension arrangements but all
pension arrangements and the sharing of state scheme pension rights.

Why was the necessary change not made during the Bill’s passage?

Pensions on divorce policy was only being developed when the Scotland Act was before
Parliament. It was, therefore, difficult to draft a provision which would sufficiently cover the
developing policy and separate it from family law which is devolved to the Scottish
Parliament. Ministers agreed that any necessary changes could be introduced at a later date.
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Why was the amendment not made through the Welfare Reform and Pensions Act
1999?

In principle the Scotland Act could have been amended by the Welfare Reform and Pensions
Act. However, the normal expectation is that a modification of the powers of the Parliament
such as this should be subject to the agreement of the Scottish Parliament. Therefore, the
vehicle for modifications to Schedule 4 of the Scotland Act is an Order under section 30(2) of
that Act, which is subject to affirmative resolution in both Parliaments.

Why has the Draft Order in Council not been tabled before now?

The pension sharing on divorce provisions in the Welfare Reform and Pensions Act 1999 will
come into force on 1 December 2000.  The Welfare Reform and Pensions Act 1999
(Commencement No. 4) Order 2000, which provides for the coming into force of those
provisions, was made in April 2000. It therefore seems to be an appropriate time to lay this
draft Order in Council.

What happens after the order has been made?

The likelihood is that nothing will happen. Pension sharing will only be possible in any action
for divorce which is commenced on or after 1 December 2000. The modifications to the
Scotland Act will have been made before the pension sharing legislation comes into force.
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Pension sharing on divorce

What is pension sharing?

If a couple divorces or their marriage is annulled, the courts already have the power to offset
pension rights against other assets.  The courts can also order a private pension scheme to pay
part of a pension lump sum from one spouse to the other at the time the pension comes into
payment, e.g. on the retirement of the pension member.

This type of court order – usually referred to as an “earmarking” order - was provided in
1996, but has been little used.  It does not allow a clean break and the ex-spouse will lose the
intended retirement income if the spouse with pension rights dies first.

From 1 December 2000, the Welfare Reform and Pensions Act 1999 will allow pension
rights to be shared at the time of divorce or nullity.

This new option will allow pension rights to be treated in a way which ensures the fairest
overall settlement when a marriage ends.

Pension sharing will provide greater scope for divorcing couples to achieve “clean-break”
settlements and a more secure retirement income for those receiving a share of pension rights.

Does Pension Sharing reflect Scots law?

The provisions in the Welfare Reform and Pensions Act 1999 reflect the differences in
matrimonial law in the different jurisdictions (England & Wales, Scotland and Northern
Ireland).

The provisions keep the impact of the differences between the jurisdictions to a minimum
consistent with the differences in procedures and substantive law.

Pension sharing will be made available in Scotland from the same date [December 2000] as in
other parts of the United Kingdom.
 
 
 Matrimonial Law in Scotland
 
The key difference in substantive law in Scotland is the concept of “matrimonial property”.

In Scotland, only the pension rights accrued during the marriage will form part of the
matrimonial property to be shared.  The proportion of the pension rights to be shared will
relate to the duration of the marriage.  This reflects how other assets, which would form the
matrimonial property, would be divided on divorce.
 
 
 Method of valuation in Scotland
 
As for the rest of the UK, the method of valuing the pension benefits will be the Cash
Equivalent Transfer Value (CETV).  It is a valuation with which the pensions industry is
familiar.

The CETV is the method already prescribed in each of the jurisdictions for pension
earmarking.  Its use in pension sharing will provide consistency.
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 Negotiated settlements
 
Parties who divorce in Scotland can make a Minute of Agreement to settle as many issues as
possible before asking the court to grant divorce.  This allows the parties to reach their own
decisions (with legal advice) about matters such as the division of assets.  Pension sharing in
Scotland will be possible through a Minute of Agreement.

To ensure the agreement is valid and meets the information requirements of the pensions
industry, regulations will prescribe the format of the pension sharing provision to be
contained in a Minute of Agreement.

 Pension earmarking under section 167 of the Pensions Act 1995
 
The pension earmarking regulations made under section 167 of the Pensions Act 1995 came
into effect in Scotland on 19 August 1996.  The option of earmarking will remain for those
who would wish to use it.

EXECUTIVE SECRETARIAT
8 June 2000


