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DRAFT GENDER RECOGNITION BILL 
CAMILLA KIDNER 

This briefing has been produced for the Equal Opportunities Committee in 
their consideration of the issue of gender recognition of transsexuals, 
which is the subject of a Westminster draft bill.  It is likely that the 
devolved issues connected with this issue will be the subject of a Sewel 
motion.  
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KEY POINTS 
 

� The UK needs to give legal recognition to transsexuals in their acquired gender in order 
to meet its obligations under the European Convention on Human Rights.   

 
� In July 2002 the European Court of Human Rights found the UK to be in contravention of 

Articles 8 and 12 in the cases of Goodwin v. United Kingdom and I v. United Kingdom. 
 
� The draft Gender Recognition bill was published on July 11 2003 at Westminster.  It 

covers England and Wales.  It is expected that a bill will be announced in the Queen’s 
speech.  

 
� A Sewel motion is expected to be put before the Scottish Parliament in order to extend 

the provisions of the bill to devolved matters in Scotland. 
 

� The draft bill proposes the establishment of a gender recognition panel, which would be 
able to issue gender recognition certificates.  This would, with a few specified exceptions, 
enable people to be recognised in their acquired gender for all legal purposes. 

 
� Transsexual people would be able to get a birth certificate in their acquired gender. 

 
� A person would be able to marry a person of the opposite gender to their acquired 

gender.  E.g a male to female transsexual person would be able to marry a man. 
 

� Before a full gender recognition certificate would be issued, a couple would have to 
dissolve any current marriage.  E.g a male to female transsexual person who is currently 
married to a woman would have to dissolve this marriage before she would be legally 
recognised as a woman.  This is because under current law only people of opposite 
genders can be married. 

 
� To qualify for gender recognition the Panel would need to be satisfied that a person has 

or has had gender dysphoria, has lived in the acquired gender throughout the preceding 
two years and intends to continue to live in the acquired gender until death.  

 
� There are around 300 transsexuals known to medical practitioners in Scotland. 
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SUMMARY OF MAIN PROVISIONS 
The draft gender recognition bill was published in Westminster for pre-legislative scrutiny on 
July 11 2003.  It would provide legal recognition to transsexual people in their acquired gender 
which would be achieved by the establishment of a gender recognition panel which can issue 
gender recognition certificates.  These certificates would allow someone to be recognised in 
their acquired gender for all legal purposes, with certain, specified exceptions. In particular, it 
would allow an individual to acquire a new birth certificate in their acquired gender.   A new 
register would be established called the Transsexual Persons Register which will enable a new 
birth certificate to be issued.   
 
To qualify for gender recognition the Panel must be satisfied that a person:  
 

� has, or has had gender dysphoria1 
� has lived in the acquired gender throughout the preceding two years and 
� intends to continue to live in the acquired gender until death. (Department of 

Constitutional Affairs, 2003a para 6) 
 
The draft bill also covers consequential issues such as: marriage, parentage, inheritance and 
privacy.  On the issue of a full gender recognition certificate a person may marry someone of 
the same birth gender.  A person may get an interim certificate if they are already married to 
someone of their different birth gender, but this does not provide full recognition under the bill.  
A change of gender does not affect someone’s parental rights and responsibilities or change 
their status as the mother or father of a child. The inheritance of property will recognise the 
acquired gender with the exception of the inheritance of peerages and land associated with it.   
 
While the issue of a certificate does not change history, an individual’s privacy with regard to 
their past is protected by a general prohibition on disclosure.  However, disclosure can be 
ordered by a court or tribunal and there is an order making power which allows further 
exceptions.  Although not specified in the draft bill, the Explanatory Notes give the example of 
the Criminal Records Bureau as a body which may need to know that a person was previously 
of a different gender.  (Department of Constitutional Affairs, 2003a para 41) 
 
The bill itself will be introduced ‘when parliamentary time allows’.  It is expected that it will be 
included in the Queen’s speech. The sponsoring department is the Department for 
Constitutional Affairs, and pre legislative scrutiny is being undertaken by the Westminster Joint 
Committee on Human Rights. 
 
 
USE OF SEWEL MOTION  
The bill as drafted covers England and Wales.  Before introduction it will be expanded to cover 
Northern Ireland, and, dependent on the approval of a Sewel motion in the Scottish Parliament, 
expanded to cover Scotland.     
 
The Transgender Issues Forum2 supports the use of a Sewel motion, following a survey of their 
members.  This is a change to their original position which was to press for the introduction of a 
Scottish bill.  (Transgender Issues Forum, 2003) The Equality Network (2003a p7) are however; 
‘concerned that the proposed Sewel motion route may not give sufficient opportunity for scrutiny 
of the legislation in Scotland, and also carries the risk of the Scottish Parliament approving 
legislation which is then significantly altered by amendment at Westminster.’ 
                                            
1 See below, p. 5 
2 including Equality Network, TransAlba, Granite Sisters, AroundAB-Out 2001 
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HUMAN RIGHTS DEVELOPMENTS 
There is at present no legal recognition of transsexual people in their acquired gender.  
Following the judgement in Goodwin v United Kingdom (2002) that the UK is in contravention of 
Articles 8 and 123 of the European Convention on Human Rights, the UK intends to legislate in 
this area.   
 
The legal status of transsexual people has been the subject of a number of cases at the 
European Court of Human Rights over the past twenty years.4 Indeed, in the domestic case of 
Bellinger the House of Lords noted ‘the rapid development of Human Rights law on the issue’ 
(Bellinger v Bellinger para 20) and that; 
 

“The law on this matter in this country is, or is becoming a minority position, at least so 
far as Europe is concerned.”  (Bellinger v Bellinger para 17) 

 
A survey of states by the human rights campaign group, Liberty (1998) found a trend in 
European states towards legal recognition of gender re-assignment.  Four countries, the UK 
included, out of 37 did not allow a change to the birth certificate.  Of the countries which publicly 
funded gender reassignment only the UK and Ireland did not give legal recognition.   
 
Two key recent cases are Bellinger v Bellinger and Goodwin v United Kingdom.  Bellinger 
concerned the right of a transsexual person to marry someone of their birth sex.  The English 
Court of Appeal and the House of Lords held that this was not a legal marriage under current 
law.  The House of Lords however, issued a declaration of incompatability with the European 
Convention on Human Rights and referred the matter to Parliament.  In Goodwin the UK was 
found in breach of Articles 8 and 12 of ECHR. Christine Goodwin is a post-operative male-to-
female transsexual, who has lived fully as a woman since 1985.  She claimed that the UK was 
in breach of her human rights in respect of employment, social security, pensions and marriage.  
For example, she continued to be considered male in respect of paying pension contributions 
until the age of 65 and had to produce a birth certificate to apply for loans which resulted in 
revealing her birth gender.  She also was considered male for the purposes of paying car 
insurance and so had to pay higher car insurance premiums than women.  In addition, she 
feared that, despite administrative arrangements intended to prevent it, her employer could 
trace her previous gender through her National Insurance records.   
 
In previous cases, for example Sheffield and Horsham v United Kingdom (1998) and Cosey the 
European Court of Human Rights found no violation of human rights but had requested that the 
UK Government keep the issue under review.  The UK Government established a working 
group in April 1999, under the Home Office, with the remit: 
 

                                            
3 The European Convention on Human Rights Articles 8 and 12 are: 
Article 8 – Right to respect for private and family life 
1 Everyone has the right to respect for his private and family life, his home and his correspondence. 
2 There shall be no interference by a public authority with the exercise of this right except such as is in accordance 
with the law and is necessary in a democratic society in the interests of national security, public safety or the 
economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or 
for the protection of the rights and freedoms of others. 
Article 12 – Right to marry Men and women of marriageable age have the right to marry and to found a family, 
according to the national laws governing the exercise of this right. 
4 Other ECHR judgements concerning the rights of transsexuals are: Rees v. United Kingdom 17th October 1986, 
Cosey v. United Kingdom 27th September 1990, X., Y. and Z v. United Kingdom 22nd April 1997, Sheffield and 
Horsham v. United Kingdom 30th July 1998, I v. United Kingdom 11th July 2002. 
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To consider, with particular reference to birth certificates, the need for appropriate legal 
measures to address the problems experienced by transsexual people, having due 
regard to scientific and societal developments, and measures undertaken in other 
countries to deal with this issue’ (Home Office 2000). 

 
Reporting in July 2000, the group presented three options, which it recommended the 
Government consult the public on: 
 

� To leave the current situation unchanged 
� To issue birth certificates showing the new name, and, possibly, gender; and 
� To grant full legal recognition of the new gender subject to certain criteria and 

procedures. (Home Office, 2000, p 25)  
 

The domestic court of appeal and the ECHR noted a lack of progress in taking forward the 
report’s recommendations.  In 2001, in the case of Bellinger v Bellinger, the Court of Appeal 
noted that,  
 

“To our dismay, we were informed that no steps whatsoever have been, or to the 
knowledge of Mr Moylan, were intended to be, taken to carry this matter forward.” 
(Bellinger para 96, quoted in Goodwin para 52). 

 
On 11 July 2002, the Strasbourg Court found the UK to be in contravention of articles 8 and 12 
in the case of Goodwin v United Kingdom.  On 23 July the UK government announced the 
reconvening of the working group with terms of reference to include ‘re-examining the 
implications of granting legal status to transsexual people in their acquired gender’ (House of 
Commons, 2002).   The working group was also asked to consider urgently the implications of 
the Goodwin judgement. On 13 December 2002, the Government announced its intention to 
legislate on the issue, (Department of Constitutional Affairs, 2002). 
 
Subsequent to this announcement, the House of Lords, on 10 April 2003, confirmed the 
judgement in the Bellinger case - that in current English law a transsexual may not marry a 
person of their birth sex.  Noting the ECHR judgement in Goodwin, the House of Lords issued a 
declaration of incompatibility and referred the matter to Parliament.  Allowing a transsexual 
person to marry in their acquired gender: 
 

“Would represent a major change in the law, having far reaching ramifications.  It raises 
issues whose solution calls for extensive enquiry and the widest public consultation and 
discussion.  Questions of social policy and administrative feasibility arise at several 
points, and their interaction has to be evaluated and balanced.  The issues are altogether 
ill-suited for determination by courts and court procedures.  They are pre-eminently a 
matter for Parliament, the more especially when the Government, in unequivocal terms, 
has already announced its intention to introduce comprehensive primary legislation on 
this difficult and sensitive subject,” (Bellinger, para 37) 

 
The draft gender recognition bill was published in July 2003.  The ECHR approach to the human 
rights of transsexual people can be seen from the above to have developed over the last five 
years.  In 1998 (Sheffield and Horsham), although the court encouraged the Government to act 
it was considered that the legal recognition of transsexual people fell within the state’s margin of 
appreciation.  By 2002 this was no longer the case.   
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GENDER DYSPHORIA 
Gender dysphoria has been described as someone living with the conviction that their birth 
gender is incompatible with their true gender role.   
 

“They have an overwhelming desire to live and function in the opposite biological sex.  
Some people become aware of their transsexualism as children while others discover 
their feelings later in life.  Once experienced these feelings are unlikely to disappear.” 
(Home Office 2000, para 1.1).   

 
Around 300 transsexual people are known to medical practitioners in Scotland (SNAP 2001 p.4) 
although the Equality Network claims the actual number is higher, because of people who seek 
treatment abroad or who have not yet sought support (Equality Network 2003 p 2).  The 
following table is taken from the SNAP report survey of GPs and shows the total prevalence in 
the population as 8.18 per 100,000 of the population.  Most transsexuals are male to female and 
most have not had gender reassignment surgery.   
 
Table One: Number of cases of gender dysphoria identified by general practitioners, and calculated 
prevalence (per 100,000 population over 15 years) using a denominator of 3,336,261 (1,622,090 males, 1,714,171 
females)  Source: SNAP (2001) appendix 4 

prevalence per 100,000 population  Male to 
Female 

Female 
to male 

total 
Male to 
female 

Female to 
male 

Total  

Patients with gender dysphoria but not in 
treatment 

53 13 66 3.27 0.76 1.98 

Patients with gender dysphoria in 
psychological/ counselling treatment only 

38 9 47 2.34 0.53 1.41 

Patients taking sex hormone therapy, but 
pre-operative 

54 11 65 3.33 0.64 1.95 

Post operative transsexual patients 73 22 95 4.50 1.28 2.85 
totals 218 55 273 13.44 3.21 8.18 
 
The SNAP survey found rates of prevalence similar to those in other countries, and highlights 
that:  
 

“Gender dysphoria is a condition with a range of treatment options varying with the needs 
of each individual.  Some gender dysphorics do not wish clinical intervention.  Those 
whose goal is physical gender reassignment may require multidisciplinary clinical 
intervention in order to achieve a body that aligns with their gender identity.  Other 
patients with gender dysphoria may primarily require psychological or psychiatric 
support” (SNAP 2001 p8). 

 
The draft bill provides for the change of gender to be confirmed by a panel according to set 
criteria.  It is not required that a person has had gender reassignment surgery.  This is in line the 
view in Bellinger which noted that:  
 

“It is questionable whether the successful completion of some sort of surgical intervention 
should be an essential prerequisite to the recognition of gender reassignment.  If it were, 
individuals may find themselves coerced into major surgical operations they would not 
otherwise have had,” (Bellinger HL para 41). 

 
Gender reassignment is normally a three stage process;  (Home Office 2000, Annex 1) 
 

� Social gender role change 
� Hormonal gender reassignment, following psychiatric assessment. 
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� Surgical reassignment after completion of a two year, ‘real life’ test. 
 
There are clear parallels here to the criteria for the panel that a person who has gender 
dysphoria, has lived as the other gender for two years and intends to continue to do so. 
 
The Home Office working group report notes that there is no single point at which a person 
becomes the other gender.  In Bellinger, the point at which a person should be recognised as 
one gender rather than the other was considered a matter for Parliament, not the courts.  One of 
the arguments in Goodwin was the apparent lack of consistency displayed by, on the one hand 
providing gender re-assignment on the NHS, and therefore recognising the condition of gender 
dysphoria, but on the other, not giving legal recognition to people in their acquired gender. 
 
CHANGING CULTURE 
The assessment of someone’s gender for legal purposes is based on the case of Corbett v 
Corbett (1970). This provided a list of biological factors present at birth which determined 
gender, and this remained someone’s gender despite any later intervention.  It was noted in 
Bellinger that the decision in Corbett ‘has attracted much criticism, from the medical profession 
and elsewhere’ (Bellinger HL para 13) the ‘reductionist’ approach ignores ‘the compelling 
significance of the psychological status of the person as a man or a woman.’  In Goodwin the 
Strasbourg Court noted that a scientific debate continued about the causes of transsexualism, 
but found the wide international recognition of the existence of gender identity disorder to be a 
more significant factor (Goodwin para 81).  There is a growing shift away from considering 
purely biological factors in determining gender to a recognition of psychological and social 
factors.   
 
Although the Strasbourg Court has noted the growing acceptance of the general principle of 
legal recognition of change of gender status, it has also noted a wide variety of responses in 
reflecting this in practice.  However, they recognise a wide margin of appreciation in resolving 
within their domestic legal systems the practical problems created by the legal recognition of 
post-operative gender status.  The interdepartmental working group in 1999 noted some of the 
differences between states.  For example, in New Zealand only those who are not currently 
married can be recognised in their acquired gender.  In Ontario, there is recognition but no right 
to marry in their acquired gender.  In Austria, the acquired gender is recognised, but any pre-
existing marriage must be dissolved.  In Denmark, the acquired gender is recognised and 
people can marry in that acquired gender (Home Office 2000 annex 4). 
 
Press for Change, a campaigning group for the rights of transsexuals, has commented that  
 

“The draft bill as published in July would make a better law than any other country has 
passed to recognise its trans people. Where in the world do trans people get such clear 
protection of privacy? Where else does the law make it clear that surgery is not a 
requirement for recognition? Which country's laws say clearly that the change of gender 
will be recognised for all purposes?” (Press for Change 2003). 

 
 
DEVOLVED ISSUES 
 
Marriage 
In Scotland, as in England only people of the opposite gender to each other can marry.5  In 
England, the case of Corbett (see above) requires that gender is defined according to certain 
biological characteristics at birth.  However as noted in Clive (1997 para 07.016), ‘although the 
                                            
5 Marriage (Scotland) Act 1977 in Scotland and the Matrimonial Causes Act 1973 in England and Wales. 
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case does not seem to have arisen for decision in Scotland as it has in England […] there can 
be no doubt that a purported marriage would be held to be void if the parties were not 
respectively man and woman.’ 
 
In the ECHR case of Goodwin, the Strasbourg Court found that the UK was in breach of article 
12, - the right of a man and woman to marry and found a family.  The Court found that there was 
‘no justification for barring the transsexual from marrying in any circumstance’ (Goodwin para 
103). 
 
Although the draft bill will allow someone who has a full gender recognition certificate to marry 
someone of their birth gender, it provides that, in England, this will have the consequence of 
making voidable any existing marriage to someone of the opposite birth gender.  A person may 
get an interim certificate, and, if the couple then choose to dissolve the marriage, a full 
certificate will be issued. 
 
This issue was in fact raised by the Government in their arguments in Goodwin; (Goodwin para 
96) ‘legal recognition would potentially invalidate existing marriages and leave transsexuals and 
their partners in same sex marriages,’  and it has become a key issue in the response of 
campaign groups to the draft bill proposals.  The Transgender Issues Forum ‘strongly oppose’ 
the proposal that a marriage must be dissolved before full gender recognition can be granted 
(Transgender Issues Forum 2003 p3).  They state that: 
 

“Apart from the principle that it is wrong to force two people to end a happy marriage, 
there are financial and legal consequences to both partners if they dissolve the marriage” 
(Transgender Issues Forum 2003 p3). 

 
The Scottish Executive is currently consulting on civil partnerships legislation (Georghiou 2003).  
By registering a same sex civil partnership, it is likely that a couple would be able to benefit from 
many of the legal and social security benefits of marriage.  However, the Forum felt that civil 
partnerships were ‘very much a second choice’. 
 
It has been suggested by some that the issue would be resolved by recognising same sex 
marriage.  (See for example Bellinger HL para 47). However, Article 12 of ECHR specifically 
states the right of a man and woman to marry.  It was however noted by the Strasbourg Court 
that the European Charter of Fundamental Rights provides ‘no doubt deliberately’ simply for a 
‘right to marry’6 (Goodwin, para 100). The Court held no view about same sex marriage, stating 
that it is for states to establish the circumstances under which previous marriages would cease 
to be valid’ (Goodwin para 103). 
 
In the draft bill, same sex marriage is avoided by adding to a number of conditions which, in 
English law can make a marriage voidable.  However, in Scotland, although there are a number 
of grounds on which a marriage may be void, there is only one ground on which a marriage is 
voidable - incurable impotency (Clive 1997, para 07.007).  Unlike England, therefore, it is 
unlikely that the Scottish provisions would be able to allow the element of choice in this way, 
and other means will need to be found to achieve the same effect.  
 
Birth Certificates 
The use of birth certificates as proof of identity for many purposes such as insurance and loans 
has meant that transsexual people can be deterred from applying for such loans.  One of the 

                                            
6 Article 9 states: The right to marry and the right to found a family shall be guaranteed in accordance with the 
national laws governing the exercise of these rights. 
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arguments against changing the system is that the birth registration system is a historical 
record.  The Strasbourg Court was not convinced that the need to ‘uphold rigidly the integrity of 
the historic basis of the birth registration system’ is as important an issue as it had been in 
previous cases (Goodwin para 87).  The change to the system in the UK for the small number of 
transsexual people, would not, in the Court’s view, ‘pose the threat of overturning the entire 
system.’  
 
Although the birth register remains an historical record, the birth certificate - compiled from it 
and the new Transsexual Person’s Register, will show the new gender.  However, it will not 
show any marking that it has been compiled from the Transsexual Person’s Register 
(Department for Constitutional Affairs 2003a para 27). 
 
Sexual Offences 
The Equality Network (2003a) note the differences between legislation on sexual offences in 
England and Scotland.  In Scotland the offence of rape is gender specific, whereas in England it 
is gender neutral.  Recognition of someone’s acquired gender would, in Scotland mean for 
example that a person might be a victim of rape before gender reassignment but the same act 
after gender reassignment would be considered indecent assault. 
 
Age of Application 
The age of application for gender recognition is proposed as 18.  The Equality Network (2003a) 
has proposed that it should be 16 in line with the age of legal capacity.  It should be noted 
however, that one of the conditions for application is that a person has lived in the acquired 
gender for two years. 
 
RESERVED ISSUES 
The reserved issues relate mainly to the right to respect for private life which arose particularly 
in respect of employment law, national insurance, pensions and social security records.  The 
draft bill at clause 14 makes it an offence for someone in an official capacity to disclose 
someone’s previous gender without consent.  Exceptions to this include disclosure by the order 
of courts and tribunals or disclosure in the course of official duties.  The Equality Network 
(2003a) ‘welcome the strong provisions in the bill on non-disclosure’ but have concerns that it 
will not always prevent the disclosure to those who do not need to know.  
 
Prior to the proposed legislation, the government had taken administrative steps to protect the 
privacy of transsexual people and prevent their previous gender becoming known.  (See 
Goodwin para 73).  This had included for example, issuing new passports and driving licences, 
allowing someone to make NI contributions direct to the contributions agency rather than via an 
employer, and marking their DSS files ‘sensitive’ to restrict the number of people who can 
potentially access information about a previous gender.  However, in Goodwin the Court noted 
that; ‘she nonetheless has to make use of a special procedure that might in itself call attention to 
her status’ (Goodwin para 76). One of the issues in the Goodwin case was the fear that an 
employer could trace someone’s gender history through National Insurance records although 
the government made clear that National Insurance numbers do not refer to gender (Goodwin 
para 66).  
 
Two recent developments in employment law, in the areas of discrimination law and pensions, 
are particularly relevant to the treatment of transsexual people. Since 1999, it has been illegal to 
discriminate in employment on the grounds that someone is transsexual.  The Sexual 
Discrimination (Gender Reassignment) Regulations 1999 were issued to comply with the ruling 
of the European Court of Justice in P v S and Cornwall County Council.  They provide, in 
general, that transsexual persons should not be treated less favourably in employment because 
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they are transsexual.  The Equality Network have proposed that this be extended to cover 
discrimination in the provision of goods and services (Equality Network 2003a). 
 
On the issue of pensions, the government has announced plans to harmonise the retirement 
age of men and women by 2010 (Department of Work and Pensions 2003).  By removing this 
gender difference there would be no issue that someone’s gender could be identified by looking 
at their pension contributions. 
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Equal Opportunities Committee 
 

25 November 2003 
 

Gender Recognition 
 
Introduction 
 
1. The Committee agreed to consider Gender Recognition and to take 
evidence on the issues concerned as part of its work programme for the 
current session. 
 
Evidence taking 
 
2. In order to inform the Committee’s consideration of any Sewel motion that 
may be lodged in relation to gender recognition, the Committee is invited to 
agree to take evidence at its meeting on 9 December 2003. 
 
3. It is proposed that due to the tight timescales involved and the Committee’s 
heavy work programme that the Committee holds one panel session with 
organisations directly affected by the proposed UK legislation. 
 
4. The Committee may also wish to consider inviting written submissions from 
targeted organisations. 
 
Proposal 
 
5. The Committee is invited to agree that Clerks liaise with the Equality 
Network in finalising witnesses for this session. 
 
 
 
Jim Johnston 
Clerk 
Equal Opportunities Committee 


