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Environment and Rural Development Committee 

14th Meeting, 2004 

Wednesday 2 June 2004 

The Committee will meet at 11.00 am in Committee Room 4. 

1. Subordinate legislation: The Committee will consider the following negative 
instruments— 

the Sea Fishing (Enforcement of Community Quota and Third Country Fishing 
Measures) (Scotland) Order 2004, (SSI 2004/209); and 

the Pesticides (Maximum Residue Levels in Crops, Food and Feeding Stuffs) 
(Scotland) Amendment (No.2) Regulations 2004, (SSI 2004/220). 

2. Strategic Framework for Scottish Aquaculture: The Committee will consider 
its future representation on a working group to monitor progress under this 
framework. 

3. Inquiry into the implementation of CAP Reform (in private): The Committee 
will consider a draft report. 

 

 

 
 

Tracey Hawe 
Clerk to the Committee 

Direct Tel: 0131-348-5221 
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The following papers are attached: 
 

Agenda Item 1
 
The Sea Fishing (Enforcement of Community Quota and Third 
Country Fishing Measures) (Scotland) Order 2004 
(SSI/2004/209).
 
The Pesticides (Maximum Residue Levels in Crops, Food and 
Feeding Stuffs) (Scotland) Amendment (No.2) Regulations 
2004, (SSI 2004/220). 
 
Extract from the Subordinate Legislation Committee’s 23rd 
Report 
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ERD/S2/04/14/1b 
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Agenda Item 2 

Correspondence with the Deputy Minister for Environment and 
Rural Development. 
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Agenda Item 3 
 
 Draft report on CAP reform (for members only). 
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http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2004/20040209.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2004/20040209.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2004/20040209.htm
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Subordinate Legislation Committee 
Extract of 23rd Report, 2004  

 
1. At its meeting on 25th March the Committee determined that it 
need to draw the attention of the Parliament to the instruments listed
Annexe to this report on any of the grounds within its remit. 
 
1. The report is also addressed to the following committees as th
committees for the instruments specified:  
 

Environment and Rural Development SSI 2004/209 
 
Instruments subject to annulment 

 
The Sea Fishing (Enforcement of Community Quota and Third C
Fishing Measures) (Scotland) Order 2004 (SSI 2004/209) 

 
Introduction 
1. The Committee asked the Executive two questions on this Order
 
Question 1 
2. Article 4(1) appears to allow derogation in certain circumstance
the requirement on the buyer of fish to weigh the fish in the presenc
British sea-fishery officer. The Committee asked whether the derogatio
respect of the whole obligation or simply the requirement for the presen
British sea-fishery officer. 
 
3. The Scottish Executive’s reply is reproduced at Appendix 1
Executive confirms that the derogation in article 4(1) of the Order is in r
of the obligation to weigh the fish in the presence of a British sea-
officer only.  The Executive goes on to explain the effect of the re
provisions.   
 
Report 1 
4. The Committee found the Executive’s response helpful in clarify
effect of the derogation. The drafting of article 4(1) appeared 
ambiguous and to that extent could be clearer.  The Committee the
reports the Order to the lead committee and the Parliament o
ground. 
 
Question 2 
5. The Committee asked the Executive why the savings provis
article 15(2) was thought to be necessary when the position appears
covered adequately by section 16(1) of the Interpretation Act 1978
Executive accepts the point but explains that it wished to make it abs
clear to those affected by the legislation that, despite the repeal of th
Order by SSI 2004/209, a relevant offence under the 2003 Order can co
to be enforced and prosecuted and penalties can be imposed in res
such an offence. 
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Report 2 
6. Whilst the Executive’s intentions may be worthy, the Committee 
nevertheless observes that it is not the practice to repeat the provisions of the 
1978 Act in circumstances where they apply automatically.  In the 
Committee’s view, the place for the type of information provided in article 
15(2) is in guidance or, if considered desirable, the Explanatory Note rather 
than in the Order itself.  
 
7. Therefore, by including article 15(2), the order fails to comply with 
proper legislative practice and the Committee reports it on that ground. 



Appendix 1 
 
 
THE SEA FISHING (ENFORCEMENT OF COMMUNITY QUOTA AND 
THIRD COUNTRY FISHING MEASURES) (SCOTLAND) ORDER 2004 (SSI 
2004/209) 
 
1. On 17th May the Subordinate Legislation Committee considered the 
above instrument and requested an explanation of the following matters- 
 

“The Committee notes that article 4(1) appears to allow derogation in 
certain circumstances from the requirement on the buyer of fish to 
weigh the fish in the presence of a British sea-fishery officer. The 
Committee asks whether the derogation is in respect of the whole 
obligation or simply the requirement for the presence of a British sea-
fishery officer. 

 
The Committee asks the Executive why the savings provision in article 
15(2) was thought to be necessary when the position appears to be 
covered adequately by section 16(1) of the Interpretation Act 1978”. 

 
 
The Scottish Executive responds as follows: 
 
First Question 
 
1. The derogation in article 4(1) of the Order is in respect of the obligation 
to weigh the fish in the presence of a British sea-fishery officer only. 
 
2. Paragraph 12 of Annex IV to Council Regulation 2287/2003 provides 
for an obligation on buyers and holders to weigh fish.  Sub paragraph 8 of 
paragraph 12 of Annex IV provides that the competent authorities of a 
Member State shall ensure that landings of more than 10 tonnes of herring, 
mackerel or horse mackerel are weighed in the presence of a controller.  In 
implementation of that, article 4(1) of the Order provides that where over 10 
tonnes of herring, mackerel or horse mackerel are landed in Scotland, buyers 
or holders of fish must weigh the fish in the presence of a British sea-fishery 
officer unless the buyer or holder has arranged for some other person or 
organisation to act as the controller for the purposes of sub paragraph 8 of 
paragraph 12 of Annex IV to Council Regulation 2287/2003.  In that case the 
details of the arrangement and the buyers or holders who are party to it must 
be notified to the Scottish Ministers. 
  
  
Second Question 
 
3. The Executive accepts that section 16(1) of the Interpretation Act 1978 
makes provision for general savings provisions.   
 



4. Notwithstanding the provision made in the Interpretation Act 1978, in 
this instance the Executive included an express savings provision in the 
instrument to make it absolutely clear to those affected by the legislation that 
despite the repeal of the 2003 Order by S.S.I. 2004/209 a relevant offence 
under the 2003 Order can continue to be enforced and prosecuted and 
penalties can be imposed in respect of such an offence. 
 
 
Scottish Executive Environment and Rural Affairs Department 
 
19th May 2004 
 










