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Bankruptcy and Diligence etc. (S) Bill 
Comments on Finance Committee Report 
 
Thank you for this chance to comment on the Finance Committee Report of 2 March 2006.  You 
asked for a response by 31 March so I hope that the delay in replying will not cause any difficulty. 
 
I note the conclusions and recommendations of the Report to be that: 
 
1. The Executive should give serious consideration as to whether the establishment of the Scottish 

Civil Enforcement Commission is the best value option for regulation of officers of court, 
2. A concern that the Accountant in Bankruptcy (AiB) will need additional funding for bill reforms 

as the estimated 25% increase in bankruptcies is too low an assumption, 
3. A concern that the Financial Memorandum does not cover costs associated with the reform of 

protected trust deeds, and 
4. A concern that more specific figures on Information Disclosure would substantiate the 

Executive’s claim the Scheme will be self-funding. 
 
1. Scottish Civil Enforcement Commission 
 
The Executive has already given serious and detailed consideration as to whether the establishment 
of the Scottish Civil Enforcement Commission is the best value option, not only for regulation of 
officers of court but for the other important functions that we intend that the Commission will 
exercise.   
 
The Executive has concluded that setting up the Commission is both the right thing to do, and 
represents good value for money.  My officials have already given some further information to the 
Finance Committee, but I am happy to expand on our thinking in the hope that this will help the 
Enterprise and Culture Committee in its scrutiny of the Bill.  
 
Of course, it will help the Enterprise and Culture Committee to decide whether it agrees with the 
Executive if it has the full picture front of it.  I will therefore say something about the background to 
this reform as the ‘value for money’ question is in my view more of a policy issue than a finance 
one. 
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Importance of enforcement 
 
The man or woman in the street often thinks of the courts as being for criminals rather than for them.  
It is true that most of us will not trouble the police, or get no nearer the criminal court than (say) a 
fixed penalty speeding notice. 
 
The civil courts are a different matter.  We live our lives in a web of civil obligations: we are married 
or living together, employers or employees, homeowners or tenants, and consumers.  Few of us will 
live our lives without some kind of issue or dispute about civil rights.  And where there is an issue 
about civil rights there is an issue about enforcement. 
 
It is hard to overstate the importance of civil court enforcement.  It is as critical to delivering civil 
justice as having a court system in the first place.  No one would bother to stick with their bargains 
without modern laws and effective procedures being in place to back them up. 
 
A lot of bargains involve money, and a great deal of money is at stake.   It is made up of business 
debt, public debt, secured consumer debt, and unsecured consumer debt.  The examples of unsecured 
consumer debt and council tax debt provide a useful illustration of the sums involved, and the way in 
which recovery of such debts is regulated is of course an important part of any discussion on the 
impact of personal debt on vulnerable people.   
 
Consumer debt 
 
The Executive estimates that Scottish consumer debt of all kinds including mortgages in 2003 came 
to £14.27 billion pounds, of which credit card debt alone was some £4.45 billion. 
 
The Scottish population as published by the General Register Office for Scotland on 30 June 2004 
was 5,078,000.  From that total about 3,040,000 were aged between 16 and 59, which is broadly 
speaking the economically active part of the population. 
   
On 28 March 2006 the UK Financial Services Authority published research commissioned from 
Bristol University.  It found that on average 1% of adults over 18 have severe financial problems, 
and 6% face a constant struggle to make ends meet.  These are the people who will, or are likely to, 
meet a sheriff officer or messenger-at-arms. 
 
Applying the findings of that research to consumer debt using the 2003 total suggests that at any one 
time £44.5 million pounds of credit card debt is in default (severe problems), and that £267 million is 
in trouble (constant struggle). 
 
Applying the findings of that research to population figures in 2004 suggests that at any one time 
30,000 people in Scotland (1%) have severe money problems and a further 182,400 people (6%) are 
struggling with money problems. 
 
Council tax debt 
 
The Executive estimates on the basis of a sample of sheriff officer returns that in 2005 £270 million 
of local authority debt was being enforced through summary warrant.  This is just the debt that is 
being enforced, and although figures are not available a lot more public debt will have been the 
subject of the threat of a summary warrant or other enforcement. 
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Running cost of the Commission 
 
The Financial Memorandum estimates that the intended Commission will cost £630,000 a year.  This 
is a reasonably significant sum of public money.   
 
It should therefore be judged in proportion to the value of the ‘activity’ that needs to be regulated.  
Table 1 therefore shows the running costs of the Commission as a percentage of the debt set out 
above, even although that debt is itself only part of a much larger total. 
 
Table 1 Running costs of SCEC as a % of categories of Scottish debt 
 
Type of debt Total debt in category (£) Running costs as % 

Total credit card debt 4,450,000,000 0.014 
Credit card ‘struggling’ 267,000,000 0.25 

Credit card ‘default’ 44,500,000 1.42 
Summary warrant 

enforcement 
270,000,000 0.23 

 
Of course, table 1 compares public spending with personal debt.  There is still a question as to why 
public money should be spent, and I will come to that later when I look at the constraints on reform. 
 
Problems with enforcement 
 
Enforcement is therefore a big issue, but it isn’t working as well as it should be.  Three problems led 
up to our decision to reform enforcement in the Bill: 

• An information problem,  
• A regulation problem, and  
• A business problem. 

 
The improvements that will fix these problems have a cost.  It is true that the existing regulatory 
system costs very little to run, but that’s because it does very little.  The Commission will do a lot, 
and will therefore cost more.  It is therefore important to keep in mind that we are not comparing like 
with like when we contrast the existing Scottish Administration costs of £15,000 and the estimated 
Commission running costs of £630,000.  
 
Information problem 
 
Enforcement is not as well understood as it should be given how important it is to so many people, 
and the very large sums of money at stake.  Lack of information costs money, and can cause hardship 
to debtors and their families. 
 
For example, my officials regularly hear from creditors who are surprised when they find out that 
court decisions in their favour are not enforced by the State.  They might not have spent money on 
going to court if they had known that.  
 
To give another example, many people who are behind with their council tax hear about a ‘summary 
warrant’.  There is court hearing when public debt is being enforced, and few people know that the 
next thing they hear could be that the summary warrant has been enforced by arrestment of their 
bank account.   If people know what faces them then they can act sensibly to avoid harm, by (say) 
getting time to pay. 
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Regulatory problem 
 
It is hard to imagine a less clear regulatory framework for enforcement than the one we have.  There 
are two kinds of enforcement and citation officers with obscure names.  Appointment and discipline 
functions are shared by 10 independent judges, whose authority can sometimes overlap. Above all, 
the public has no voice so that regulation looks in rather than out.    
 
Even the names of the people and bodies involved are themselves a barrier that makes it hard for the 
lay person to understand what is going on:  the Lord President of the Court of Session, the Lord Lyon 
King-at-arms, the Sheriffs Principal, and the Advisory Council of Messengers-at-arms and Sheriff 
Officers.   
 
People don’t know who they should complain to when things go wrong, or always that things have 
gone wrong.  It is a system crying out for rationalisation and development, and for a proper role for 
the public.  It is also in my opinion essential that the reformed system is independent of the 
Executive, and seen to be so.  
 
Business problem 
 
Sheriff officers and messengers-at-arms have an image problem.  Enforcement will always be a 
‘hard’ issue due to the unavoidable hardship for debtors no matter how humane the system is.  In 
addition, concerns were raised about the way in which enforcement officers applied the law during 
the debates on abolition on poindings.  It was said, often unfairly, that officers behaved in unfair and 
oppressive ways. 
 
Neither of these factors helps recruitment.  It is therefore no surprise that the professions are not 
diverse, and the age profile is older than desirable in the medium and long term.  New recruits are 
not coming in as they should, and perhaps because of that new ways of thinking and working don’t 
spread as easily as we would like.   
 
This has caused tensions within the professions, which are split.  The split covers regulatory issues 
such as ownership and control of sheriff officer businesses by non- officers.  The profession does not 
speak with one voice on this issue, and their professional body does not represent everyone even 
within this small group of people.  A new start is needed. 
 
The right time to act 
 
Enforcement is a big issue, and the system we have to manage it isn’t working as it should.   The Bill 
brings change and with it opportunity, and this is therefore the time to act.    The Commission will 
have a better start and do more good if brought in as part of a wider package of reforms.   
 
The Enterprise and Culture Committee will see from the Policy Memorandum that the Commission 
is only one of the reforms that develop a better information theme.  It is part of that wider package, 
and should be evaluated as such.   To give one example, the Commission will take over 
responsibility for he Executive’s debt advice and information package (‘Dealing with Debt’). 
 
People recognise the need for a new body with a strong public voice.  It can be a champion for 
people who (for example) have concerns about unregulated or informal debt collection.   
 
There was strong support for the Commission when we consulted on our intentions.  The Enterprise 
and Culture Committee has already heard how Money Advice Scotland, the Society of Messengers-
at-arms and others support this reform. 
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Constraints on policy 
 
That the Executive needs to act, and that this is the right time to act, does not mean that we have 
complete freedom to act.    
 
In particular, two issues limit how far the Executive can share the cost of the Commission with the 
private sector.  They are the size of the court officer professions, and the difficulty of having or 
enforcing a creditor levy. 
 
Size of the profession 
 
Scotland is a small country, although the issues we have to tackle are as big as those our larger 
neighbours are dealing with.   
 
Enforcement is a case in point.  It needs to work properly, and that means proper regulation, and that 
in turn means costs.  However, our market is too small to support the hundreds of court officers that 
would be needed if any charge on the practitioners were to be a reasonable and proportionate way to 
self-fund better regulation. 
 
Creditor levy 
 
It would still be possible to spread the cost of the Commission if another source of funds can be 
found.  Another such source might be a charge or levy on creditors.  Indeed, the Finance Committee 
suggested that a levy on the Banks could pay for the Commission.   
 
I don’t see this kind of levy being a viable option, as my officials said when they gave evidence to 
the Finance Committee.  I say this because of competence limits, and the need to be fair to all 
creditors in a very diverse sector. 
 
Financial Services are of course reserved to Westminster.   Indeed, most banks or similar in business 
in Scotland are best seen as UK banks rather than Scottish ones.  In my view a levy imposed solely 
on the banks would not be competent. 
 
In any event, banks are the main providers of credit but not the main users of enforcement.  Public 
creditors are the main users and on that criterion it is they that should pay a levy.  While it may be 
possible to make local authorities pay, that is not the case for HMRC and other ‘reserved’ creditors.  
In any event a levy on any public authority is of course a levy on the taxpayer, which is much the 
same thing as direct public funding. 
 
A levy imposed on other creditors would be very hard to calculate, hard to justify for small users of 
what is a public service, and indeed hard to collect.  It follows that any attempt to cover the costs of 
the Commission from a general levy will lead at best to a partial and expensive system.  Many of the 
main interests affected will pay nothing, making the levy a disproportionate burden on the small and 
medium business sectors that the Executive is seeking to develop.  
 
Options analysis 
 
Public funding is the only way forward if neither court officers nor creditors can be made to pay for 
necessary reform.  Of course public money can be spent in different ways, and that is why the 
Executive looked carefully at the options for reform before deciding on the Commission. 
 
Value for money is a key concern, but that of course does not mean that low cost is the only factor 
that should count.  You can ask people to quote without having to assume that the cheapest bid is the 
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best value.  It’s just as important to make sure that you paying enough to have confidence that you 
will get what you need. 
 
Options paper 
 
I am therefore sending you a copy of the reform options paper that we prepared, and gave to the 
Finance Committee in the hope that it would help guide their scrutiny of the Memorandum.  This is 
the policy paper that the Finance Committee refers to at paragraphs 26 and 27 of the Report.    
 
The Executive identified 6 options for reform, as follows: 
 

• Minor modifications of the existing system, 
• Transfer of functions to SCS, 
• A new public body, sharing accommodation with SCS, 
• Assume functions into the Executive, 
• Transfer of functions to the AiB, and 
• A new public body.   

 
Table 2 sets out the cost of each option.  The full figures needed to support the costs in table 2 are in 
the options paper, and therefore not repeated here. 
 
Table 2: summary of costs 
 
 
 
 

 
Option 

 
Estimated cost (£) 

1. Minor modifications of the existing 
system 

 
318,900 

2. Transfer of functions to SCS 
 498,100 

3. A new public body, sharing 
accommodation with SCS 

 
585,400 

4. Assume functions into the 
Executive 

 
510,900 

5. Transfer of functions to the AiB 
 498,100 

6. A new public body. 
 632,100 

 
Any thorough appraisal will mean identifying advantages and disadvantages for each option under 
consideration, and that is what the Executive did.  In paragraphs 26 and 27 the Finance Committee 
commented on a couple of the disadvantages in the options paper.   I am happy therefore to clarify 
our position in those two respects. 
 
One disadvantage of option 6 is that some stakeholders perceive that the Commission option does 
not guarantee independence.  This is because some existing court officers believe they should be 
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appointed by the Courts.  I have listened to their concerns and can see the merit in their argument 
that the appointment can be by a senior judge, on the recommendation of the Commission.  This is 
similar to the way in which solicitors are appointed by the Lord President on the recommendation of 
the Law Society. 
 
Another disadvantage of option 6 as set out in the options paper is that it is the most expensive 
option.  That is the case, and it was therefore a factor that was given due weight when analysing the 
options. 
 
Analysis of options 
 
The Executive concluded that advantages of option 6 (the Commission) as set out in the options 
paper make it the best fit with our policy objectives.  A Commission is highly visible, clearly 
independent, and offers the best chance of full public engagement with important and difficult issues. 
 
Against that, it costs more.  That is to be expected.  A new public body is not usually the cheapest 
option, but the extra money buys two things that are great value in delivering our policy.  A 
Commission will: 
 

• Bring in people with key skills and perspectives that would otherwise have to be paid for, if 
they can be bought at all, and 

• Work at arms length from the Executive. 
 
It is my intention that having a Commission will encourage people from (say) the money advice 
sector to get involved.  That would give the Commission access to front line perspectives on the kind 
of advice triggers we want to develop in the enforcement system, and about the unregulated aspects 
of debt collection/enforcement. 
 
A Commission will be independent.   This is important because Scottish Ministers are themselves 
creditors, or could be depending on how policy develops over the years.  They should not have direct 
control over who gets appointed as court officer, or how such persons are regulated or disciplined.  A 
Commission can say that it disagrees with the Executive, if that is the right thing for it to do. 
 
Even the cheapest and least satisfactory option (minor modifications of the existing system) will cost  
£318,900.  The four other options that come closest to meeting all our objectives will cost on average  
£532, 125 a year to run.  Some of those options will bring in the public, but none offer the crucial 
advantage of a clear and separate independent identity. 
 
The extra cost of independence is £99, 875 a year compared to the average cost of the ‘serious’ 
reform options.   I believe that this is a price worth paying given the benefit it will deliver. 
 
2. Estimate of 25% increase in bankruptcies 
 
The Finance Committee is concerned that the AiB will need additional funding for bill reforms as the 
estimated 25% increase in bankruptcies in the Financial Memorandum is too low an assumption.  I 
am confident that this will not prove to be the case, and the AiB is is happy to provide the Committee 
with a written statement detailing the original assumptions upon which this increase was calculated if 
that would be helpful. 
 
It this context it is important to keep in mind the difference between the need to scrutinise costs 
relating to the changes in the Bill, and any general impact on Executive costs caused by economic 
and social factors not linked to those changes.  This distinction has not always been fully understood. 
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Background information on figures used in Finance Memorandum 
 
The AiB reporting year runs from 1 April 2004 to 31 March 2005.  Cost projections for the Financial 
Memorandum were prepared by Executive in summer 2005, on the assumption that the start up costs 
would fall into 2006/07. 
 
In summer 2005 the latest figures available from AiB showed 3521 sequestrations in 2004/05, as 
shown in table 3: 
 
Table 3: sequestrations in 2004/05 
 
Creditor awards  1611 
Debtor awards 1655 
Protected trust deed conversions 255 
Total  sequestrations 3521 
 
In summer 2005 there were however early signs that sequestrations were increasing at a faster rate in 
2005/06 than the 5% to 7% annual increase that had been seen in the period from 1 April 2003 to 31 
March 2005. 
 
The larger than expected rise we are seeing in 2005/06 is not, of course, caused by any changes in 
the Bill.  It is caused by economic and social factors such as job loss, ill health and in unmanageable 
debt.  It is in fact an example of how the take up of sequestration is demand led. 
 
It was however thought prudent in summer 2005 to look beyond the then trend for small annual 
increases, and to assume that total sequestrations would go up by 25% between 2004/05 and 2006/07 
for the purpose estimating the cost of the Bill changes. Using the 25% assumption there would be 
4400 sequestrations in 2006/07.  Assuming that many sequestrations in 2006/07 was thought at that 
time to be ‘top end’, and therefore a cautious estimate. 
 
We are now in April 2006, and we have better information about the actual increase in 2005/06.  The 
latest estimate of the numbers for sequestrations in this year is 5423 as shown in table 4: 
 
Table 4: sequestrations in 2005/06 
 
Creditor awards  2746 
Debtor awards  2314 
Protected trust deed conversions    363 
Total  sequestrations 5423 
 
If the figures in table 4 are confirmed, and they will be more or less, then there will have been a 54% 
increase in sequestrations from 2004/05 to 2005/06.   
 
A separate development that has become apparent since the Financial Memorandum was prepared is 
that the number of debtor awards has fallen as a percentage of total sequestrations, and that for the 
first time since 1999/2000 (the baseline used on page 5 the Policy Memorandum) there are more 
creditor awards than debtor awards.  The trend over these two years is as shown in tables 5 and 6. 
 
Table 5: % of debtor awards 
 

Year Number % of total in year % rise on past year 
2004/05 1655 47 -3 
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2005/06 2314 42 40 
 
Table 6: % of creditor awards 
 

Year Number % of total in year % rise on past year 
2004/05 1611 45 16 
2005/06 2746 51 71 

 
The 71% increase in creditor awards in 2005/06 as shown in table 6 is of particular interest for two 
reasons.   
 
The first is that a sharp rise in creditor awards is seen in Scotland, but not elsewhere in the UK.  This 
kind of difference is unusual as in general the sequestration rate is strongly influenced by events in 
the UK economy.  The Scottish rise appears to be due to a number of local authorities deciding to 
sequestrate people with council tax arrears.  It may therefore prove to be a short term issue that 
influences the 2005/06 figures, and not the start of a trend.  If so, I would expect to see any increase 
in sequestrations in 2006/07 and later years to fall back so that it is closer to the overall UK rate. 
 
The second reason is that the 40% rise in debtor awards shown in table 3 is very similar to the overall 
rise in creditor and debtor bankruptcies in the comparable period for England and Wales at 32%.   It 
could therefore be seen as the underlying ‘UK’ increase.  This increase is also just under half way 
between the assumption of a 25% increase as used in the Financial Memorandum, and the 54% 
increase actually seen in 2005/06. 
 
Estimated costs 
 
Paragraph 12 of the Report refers to many estimated costs in the Financial Memorandum being based 
on a projected 25% increase in debtor awards for bankruptcy.  It may be useful to clarify which 
figures in the Memorandum assume a 25% increase from 2004/05 to 2006/07.  There are two costs 
and one saving: 
 

• Paragraphs 692 and 693 assume a 25% increase in debtor awards for the cost  to the AiB of 
transferring debtor awards from the courts, and a 25% increase in all sequestrations for the 
cost to AiB of managing bankruptcy restrictions, and 

• Paragraph 698 assumes a 25% increase in debtor awards for the saving to Scottish Court 
Service (SCS) in transferring debtor awards to the AiB. 

 
The AiB is aware of the higher than expected increase in 2005/06.  She has considered carefully 
whether or not assuming a 54% increase will affect her ability to fund the bankruptcy reforms, and 
I’m pleased to say she has cofirmed that she is still content that she has secured sufficient funding to 
implement the Bill towards the end of 2007 or the beginning of 2008..    
 
 
Protected trust deed reform 
 
The protected trust deed (PTD) is the other type of personal insolvency procedure in Scotland.  There 
has not been the same sudden sharp rise in PTD as is the case for sequestrations.  They are not 
therefore considered here. 
 
Please note however that reforms made under enabling powers in the Bill may impact on 
sequestration numbers.  I come back to that issue later in this letter as reform of PTD was a separate 
issue raised in the Report. 



EC/S2/06/14/2 

 
SE Approved 

Version 1.1 

10

 
One year discharge 
 
The Finance and Enterprise and Culture Committees both heard evidence that one year discharge 
would cause an increase in sequestrations. 
   
Indeed some stakeholders may have thought that the Executive agreed that the one year discharge 
would have this effect, and that was why we were projecting a 25% increase in the Financial 
Memorandum. This letter will therefore clarify that we projected an increase to take account of the 
evidence that economic and social factors are causing an increase in sequestrations.  
 
Any increase caused by one year discharge would be on top of a rise caused by underlying economic 
and social factors.  If so, there would be an argument for identifying the extra cost now as a ‘one 
year’ increase which has not been covered by the Financial Memorandum. 
 
There is no need to consider this argument further, for the very good reason that there is no evidence 
to support the claims made by (for example) the Committee of Scottish Clearing Bankers.  There is 
indeed evidence to show that the claims are wrong and that one year discharge will not cause an 
increase in sequestrations. 
 
One year discharge was introduced in England and Wales on 1 April 2004.  Since then, English 
bankruptcies and individual voluntary arrangements (protected trust deed equivalent) have both gone 
up.  In the calendar year 2005 bankruptcies increased by 32% and IVAs  by 89%.   
 
However, in 2005/06 Scottish sequestrations rose even faster with a 50% increase.  The point is of 
course is that neither Scottish sequestrations nor IVAs are affected in any way by the introduction of 
one year discharge in England.   
 
It was said that one year discharge in England would cause a sharp rise in bankruptcies, and that has 
not happened.  The same claims are not being made for one year discharge in Scotland.  The fact is 
that personal insolvencies have risen across the UK in a broadly comparable way in the past year, 
and in my view it is quite clear that existing or future rises in the number of insolvencies will be 
linked most strongly to economic and social factors. 
 
Lastly on this point, it is worth keeping in mind that we do not know whether there will be a medium 
or long term increase in personal insolvency.  It remains possible that 2005/06 will be an exceptional 
year and that projecting increases will prove to have been an unnecessary, if prudent, exercise.  It 
remains possible that there will be a medium term rise in the rate of increase, but that year on year 
the rate on increase will be less than 50%. 
 
3. Protected trust deeds (PTD) 
 
I note the comments made by the Institute of Chartered Accountants (ICAS), and referred to by the 
Finance Committee in their report.  In particular I note the concern of the Finance Committee that the 
Financial Memorandum does not cover costs associated with the reform of protected trust deeds. 
 
It is of course true that the Bill contains an enabling power, and that the detailed reforms will be 
contained in Regulations that have yet to be made.  It would all the same have been helpful to refer 
to PTD reform in the Financial Memorandum, even although there is a limit to what can be said 
about Scottish Administration costs at this time given that policy is still being developed. 
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I also agree that it is important to give the Parliament and stakeholders such as ICAS a clear 
indication of what those Regulations will contain.  It was for that reason that the Executive consulted 
on draft Regulations on 20 January 2006.   
 
ICAS, the Finance Committee, and the Enterprise and Culture Committee all have copies of: 
 

• Our consultation paper, ‘Protected Trust Deeds, consultation on draft Regulations’, 
• Draft Regulations, which can be found in Annex B of the consultation paper (page 29 

onwards), and 
• A partial regulatory impact assessment. 

 
The draft Regulations set out in detail our intentions for a new minimum payment trigger for 
protection, and a better framework for oversight and audit during the administration of trusts.  The 
regulatory impact assessment is in draft (partial) form in order to help inform the consultation 
exercise.   
 
It sets out our views on how the proposed reforms will impact on the insolvency practitioner 
profession, whose main representative body in Scotland is ICAS.  I therefore find it hard to 
understand the claim by ICAS that there is a lack of detail about our proposals for reform of 
protected trust deeds.   
 
ICAS may have chosen not to comment to the Finance Committee, but no doubt they will respond to 
the Executive before the consultation closes on 14 April.  I will of course be happy to hear from your 
Committee with any comments you may have. 
 
The partial regulatory impact assessment looks at the impact on businesses and other bodies.  It does 
not consider the impact of trust deed reform on local authorities or the Scottish Administration.  That 
would where appropriate be a matter for the Financial Memorandum. 
 
I am confident that reform of trust deed will benefit local authorities.  Their only interest is as 
creditors, and the main reason for reforming trust deeds is to link protected trust deeds with a 
guaranteed minimum payment for creditors.  There should be no more trust deeds that pay either 
nothing or very little towards the debts. 
 
There will be some impact on the Scottish Administration, as the AiB will have a more active role in 
protecting and supervising trust deeds.  It is too early to say what the final impact will be as the costs 
will depend on the level of supervision decided on, and the effect of both trust deed reform and wider 
economic trends on the numbers of future trust deeds.   
 
The numbers of trust deeds will be influenced by factors linked in some way to the Bill such as the 
level of the minimum guaranteed payment, and to factors not linked to the Bill such as the expected 
increase in take up of the Debt Arrangement Scheme.  Indeed, one of the reasons for consulting on 
the regulatory impact assessment is so that we can consider the views of stakeholders such as ICAS 
on the effect of Bill and non-Bill reforms on take up.  
 
Our current planning assumes that the trust deed reforms will come into force on a single bankruptcy 
commencement day, either late 2007 or early 2008.  If so, then on that basis 2008/09 will be the first 
full year of operation of the new regime.  However, some start up costs will fall into 2006/07. 
 
The AiB told the Finance Committee that the figures in the Financial Memorandum do not take 
account of the costs of trust deed reform, and that is the case.  However, the Executive has taken into 
account that costs as yet unknown may need to be paid from existing budgets.   
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I would be happy to provide both the Enterprise and Culture Committee and the Finance Committee 
with a written update on the costs of PTD reform for the Scottish Administration when Parliament is 
asked to approve  the final version of the trust deed regulations. 
 
In general, the Committee should note that PTDs are a form of insolvency, and therefore future take 
up will also be affected by wider economic and social factors not linked to the Bill.   
 
 
4. Information disclosure scheme (IDS) 
 
My reading of the Report suggests that it would be helpful for me to comment on two aspects of the 
proposed IDS. 
 
IDS – estimated number of applications 
 
The Finance Committee felt that there is uncertainty about nature of the IDS, the likely level of 
uptake from organisations such as local authorities, and the associated costs.  There was a specific 
concern that more detailed figures on Information Disclosure would substantiate the Executive’s 
claim the Scheme will be self-funding 
 
I believe that our policy on IDS is clear, and will be happy to give your Committee more information 
when I next give evidence on the Bill.   
 
IDS will promote the principle of ‘can pay, should pay’ by giving creditors information held by 
Government where there is a reasonable need to take action against ‘won’t pay’ debtors, and by 
doing so cut out waste in the enforcement system by (for example) reducing the costs to debtors and 
banks of multiple arrestments. 
 
IDS will work best if it is developed with our colleagues in UK Government, as most information 
that creditors need is held for reserved purposes by bodies such as Her Majesty’s Revenue and 
Customs.  It would be possible to extend the parallel UK proposals to Scotland through a legislative 
consent memorandum.  However, I strongly believe that IDS should be in the Bill so that the 
Committee can make a proper decision on the principle of having such a Scheme.   
 
The need to work with UK colleagues means that the best way forward for the Bill is to have an 
enabling power for regulations. Taking that route does mean that there is less detail in the Bill than 
there would be if everything were in primary legislation. 
 
I understand of course that the Enterprise and Culture Committee is interested in take up of the 
Scheme.  IDS is a ground breaking scheme, and it is too early to say what take up will be.  It has 
however been strongly welcomed in principle by creditors, including local authorities.  
  
I will of course be happy to keep the Committee in touch with our views on take up as they are 
refined over coming months. It may also be helpful to clarify now how costs are set out in the 
Financial Memorandum in order to show that uncertainty over eventual take up does not pose any 
financial risk. 
 
The cost of £100 to £150 in paragraph 733 of the Financial Memorandum is a court fee paid by the 
creditor, and not the cost to the Scottish Administration of administering each application. 
 
The fee will be paid in the first instance by the creditor, and in most cases recovered from the debtor.  
The Bill contains an enabling power and therefore detailed provision would appear in regulations.  A 
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regulatory impact assessment would therefore be prepared to support the regulations.  That 
assessment would look in more detail at the impact of costs on those who choose to use the Scheme. 
 
The estimated cost of administering each application is £16.13 at current prices.  This cost may rise 
between now and implementation in (say) 2009/2010, but not significantly.  Fixing the court fee at a 
level between £100 and £150 would produce a substantial income.  In effect the Scheme would be 
self financing or close to it. 
 
For example, table 4 at paragraph 734 of the Financial Memorandum estimates a cost of £1,935,000 
where there are 10,000 applications a month.  This is the highest cost option, and the least likely to 
come to pass.  Fee income of (say) £100 per application would produce an income of £12 million a 
year.   
 
The fee could therefore be fixed at a much lower level without any cost to the public, which would 
on the face of it make Scottish IDS very good value for creditors compared to other similar UK 
schemes. 
 
Information disclosure scheme – financial burden on local authorities 
 
It is important to be clear that IDS does not impose any cost on any creditor, including local 
authorities.  No one will be compelled to use the Scheme. 
 
The only risk to creditors is that they would pay the fee, but not be able to recover the costs from the 
debtor.  This is not a new type of risk as all enforcement needs to be paid for in advance, and IDS is 
intended to improve recovery by giving creditors better information on the risks of enforcement.  A 
regulatory impact assessment would look at this in more detail. 
 
Creditors will need to balance the need to pay the fee against a better chance of recovering both the 
debt and the fee.  The creditor need not apply if the fee is too high in the particular circumstances.  I 
don’t expect that this will happen often.  In any event, as discussed above, there is good reason to 
believe that the court fee can be fixed a lower level than the £100 to £150 range estimated by UK 
colleagues for their version of IDS. 
 
 
 

 


