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COMMENTS ON THE  
BANKRUPTCY AND DILIGENCE ETC. (SCOTLAND) BILL 
 
This paper is offered by Scottish Enterprise (SE) and Highlands & Islands 
Enterprise (HIE) as a contribution to the debate on the likely impact of the 
changes contained in the Bankruptcy and Diligence etc. (Scotland) Bill.  The 
paper is presented in advance of the Enterprise & Culture Committee’s 
evidence session as part of the Stage 1 scrutiny of the general principles of 
the Bankruptcy and Diligence etc. (Scotland) Bill 

Rather than commenting on the technical details of the Bankruptcy Bill, we 
wish to limit our comments to those aspects of the proposed Bill which are of 
greatest relevance to the Enterprise Networks’ remit: the wider issues of the 
potential impact on growing businesses and economic development.   

Our comments focus on three particular questions arising from consideration 
of the Bankruptcy Bill: 

i) that inadequacies in Scotland’s Bankruptcy legislation has acted as a 
constraint on business growth; 

ii) that the current three-year period of sequestration is too long and prevents 
people from moving on – including preventing entrepreneurs from forming 
new businesses; and  

iii) that Scottish businesses are being put at a competitive disadvantage with 
businesses in England and Wales, due to recent changes in the 
Bankruptcy legislation there. 

While making these comments, it is recognised that the legislation needs to 
balance various issues, including the different needs and interests of all of 
those affected by a debtor’s inability to pay.  There is also a need to protect 
against abuse of the system by unscrupulous debtors and to provide sufficient 
safeguards for debtors with no income and no assets. 

The Degree to which Bankruptcy Law affects Growing Business 

In recent months, SE carried out a wide-ranging review of business growth 
issues, as part of the preparation of our new Growing Business Strategy, 
completed in late 2005.  A briefing on this activity was given earlier, as part of 
our submission to the Enterprise & Culture Committee’s Inquiry on Business 
Growth1.  Likewise, HIE’s written submission to the Enterprise & Culture 
Committee’s Inquiry on Business Growth also contained comments relevant to 
these issues. 

 

 



While much of this work focused in the kinds of interventions undertaken by 
agencies like SE and HIE, there was little direct evidence in the research we 
conducted to suggest that Bankruptcy legislation was a major constraint on 
the growth of business on Scotland.  

What constraints there are on business growth relate more to the wider 
business environment that supports business related to issues such as  

• access to development finance and investment;  
• the labour market, in terms of access to a skilled workforce;  
• the effectiveness of communications networks, including web, 

telecommunications and transport linkages; 
• the physical infrastructure, in terms of the availability of property and the 

efficiency of the property market; and 
• the quality of business support that is available, both from private-sector 

and public sector providers.   

Other determinants of growth are more ‘internal’ to businesses, relating to 
how effectively Scottish companies address key issues such as  

• Leadership 
• Innovation 
• Marketing – including Internationalisation 
• Workforce Development 

Reflecting this, SE and HIE have developed a range of interventions, both to 
address key issues within Growing Businesses and to improve the 
environment that supports Growing Businesses.   Crucial to this are the 
important role played in terms of the development of Scotland’s key industries, 
and the exploitation of key synergies at the local level, in SE’s area through 
the development of a stronger “metropolitan region” perspective. 

An important part of the environment that supports Growing Business is the 
regulatory system.  This includes taxation, regulation, and the operation of 
other elements of public policy, such as planning.  The Bankruptcy Bill will 
form part of this environment.  

Reflecting this, SE sees no clear effect arising from Bankruptcy Legislation in 
terms of the impact on the performance of Growing Businesses.  In our view, 
the internal performance issues for businesses and wider business 
environmental factors are far more significant as determinants of business 
growth performance.  Generally speaking, the legislative environment for 
Growing Business in Scotland, as part of the UK, compares favourably with 
other countries. 
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The Effects of Bankruptcy Legislation on Entrepreneurship  

As is recognised in the legislation, most bankruptcies – and much of the 
recent increase in the number of bankruptcies – are personal, rather than 
corporate.  It is more likely, therefore, that any effects arising from bankruptcy 
legislation will be in terms of the impact on the behaviour of individuals rather 
than businesses.   

This is likely to occur if the Bankruptcy Legislation acts to deter individuals 
from starting further businesses, following the failure of a previous venture.   
This may take effect if the legal constraints on re-entering the market are 
over-stringent.   

They may also occur for social reasons – for instance if the perception of 
being involved in a failed business venture makes it harder to start another 
business, because of difficulties in appearing ‘credible’ to potential funders, 
customers or employees, because of negative attitudes towards business 
failure and/or personal bankruptcy. 

While there is evidence that fear of getting into debt is perceived as a 
significant barrier to business start-up, there is little to suggest that a fear of 
bankruptcy – or worries over its consequences – is a significant element of 
this.  Nor is there evidence that these barriers are any greater in Scotland 
than elsewhere in the UK.  In the 2003 Household Survey of 
Entrepreneurship, among those thinking of starting a business “Fear of getting 
into debt” was mentioned by 25% of respondees as a barrier that might stop 
people from starting a business; but this was behind “Getting the Finance for 
the business” (41%) – the biggest perceived constraint – and compared with 
only 12% for “the chance that your business might fail”.  This compares with 
similar figures in England, of 39% for getting the finance for the business and 
23% for fear of getting into debt2.  

Therefore, it is unlikely that bankruptcy regulations, or perceptions over their 
impact are likely to be a major cause of Scotland’s long-standing low business 
birthrate.   

Where there may be an effect, however, is in terms of the ability of 
entrepreneurs to recover from personal bankruptcy, following a failed 
business venture. 

There is considerable evidence that start-up by “repeat” entrepreneurs is a 
significant feature of “entrepreneurial dynamism”.  A disproportionate amount 
of the benefits arising from entrepreneurship are derived from those 
entrepreneurs who start more than one business – the so-called ‘serial’ 
entrepreneurs. 

For instance, a study sponsored by SE in 2003, by a team from the 
Universities of Nottingham and Stirling, found that around 43% of 
entrepreneurs in the sample had started more than one business.  Of these, 
18.6% were defined as “serial” entrepreneurs, who started a sequence of 
more than one business; 24.9% were defined as “portfolio” entrepreneurs – 
entrepreneurs running, or holding stakes in, multiple businesses 
simultaneously3.   
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This research suggested that portfolio and serial entrepreneurs tended to run 
larger, more sophisticated businesses than “novice” (first-time) entrepreneurs, 
with higher sales, larger employment and better growth performance.  The 
reported employment growth was more significant for ‘portfolio’ entrepreneurs 
(71% over five years), compared with both ‘serial’ entrepreneurs (24%) and 
‘novice’ entrepreneurs (24%).   

The average sales revenue of businesses owned by portfolio entrepreneurs 
(£1.4m) was significantly higher than for serial entrepreneurs (£334,000) and 
novice entrepreneurs (£208,000).  As the research suggested, it is the 
learning and “search” skills that the portfolio entrepreneurs employ that make 
the biggest difference to their enhanced performance.  This includes learning 
from previous ventures that have failed4

The attempt, through the reforms contained in the Bankruptcy Bill, to assist in 
the ability of entrepreneurs to ‘recover’ and get back into business more 
quickly following a personal bankruptcy is therefore likely to assist in the 
process of generating more ‘serial’ and ‘portfolio’ entrepreneurs.  For this 
reason, it is Scottish Enterprise’s and HIE’s view that the attempts to 
modernise the bankruptcy process – for instance by reducing the period of 
sequestration to one year is likely to have a beneficial impact on the economy, 
by acting to stimulate both entrepreneurship and business growth. 

This impact is likely to be helped by wider evidence of an improving 
environment for entrepreneurship in Scotland.  For instance, the latest Global 
Entrepreneurship Monitor (GEM) Survey reports a reduction in the gap in 
terms of “Total Entrepreneurial Activity” between Scotland and the rest of the 
UK5.  This accompanies evidence of an improvement in the attitudes to 
entrepreneurship in Scotland in recent years, where attitudes to entrepreneurs 
in Scotland are now broadly in line with those in England6  – in marked 
contrast with the evidence in the 1990s7. 

This suggests the ‘social’ effect of personal bankruptcy may also have 
lessened for entrepreneurs in Scotland, as the more negative attitudes 
towards entrepreneurs seems to have improved, compared with other parts of 
the UK. 

Are Scottish businesses being put at a competitive disadvantage with 
businesses in England and Wales? 

In our view, the objective in the Bankruptcy Bill of achieving parity with the 
regulatory regime in England and Wales is likely to have a positive, if small, 
effect.  Greater consistency in legislation with the rest of the UK is likely to be 
of benefit to business in Scotland – particularly growing businesses more 
likely to be competing in markets outside Scotland.    

However, given our view that the impact in terms of bankruptcy regulations on 
the growth performance of businesses is small, we would argue that this effect 
is likely to be low in the short- to medium-term.  Since most of the impact will 
be in terms of personal bankruptcy, any impact will be mostly in terms of the 
effects on entrepreneurship, which would occur over the longer-term. 
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Conclusions 

In the view of the Enterprise Networks, the principles underlying the changes 
in Scotland’s bankruptcy regulations, reflected in the Bankruptcy and 
Diligence etc. (Scotland) Bill, are sound.  In principle, the objective of seeking 
to modernise the system, balancing the need to support the recovery of 
debtors while discouraging unscrupulous behaviour is valid, as is the attempt 
to reduce inconsistencies between the approach in Scotland and the rest of 
the UK.   However, it should be recognised that the impact in terms of 
businesses growth is likely to be relatively small, occurring only over the 
longer-term.  The main reason for this is that bankruptcy legislation is a 
comparatively small issue in terms of the overall environment for business 
growth.   

Where there may be an effect is on the degree of repeat entrepreneurship.  
Given the importance of entrepreneurship and of business start-up as 
economic development priorities for Scotland, these effects may turn out to be 
more significant in Scotland than elsewhere.  For this reason, Scottish 
Enterprise and HIE strongly support the attempt to improve the regulations by 
assisting the recovery of debtors from bankruptcy, for instance by reducing 
the period of sequestration from three years to twelve months.  This is likely to 
assist the process of encouraging repeat entrepreneurs to move on, 
establishing additional businesses. 
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