
SUBMISSION FROM EUAN WALLACE  
 
Bankruptcy and Diligence Bill 
 
Firstly I would like to thank you for giving me the opportunity of presenting oral 
evidence to your committee in Edinburgh on Tuesday  17th and for the courtesy 
and kindness shown by the members and the Parliament staff . 
 
I was minded to do so since believed strongly, having read the Bill and the report 
on the consultation process that almost all the evidence submitted to the Executive 
has been provided by those who had a vested interest; namely Insolvency 
Practitioners, debt collectors, Local Authorities and debt councillors. Apart from the 
latter there did not appear to have been any input from debtors themselves. This is 
perhaps not extraordinary since few ‘common debtors’ (to use the language of the 
1985 Act) would admit to enjoying the process and emerge from it, in my 
experience battered and bruised, having lost much of their self esteem and merely 
want to make the most of what is then left of their lives, in other words to move on. 
I hope therefore that in presenting my evidence I was able to give some practical 
insight into how the process operates which I felt was clearly missing from the first 
session. I was also pleased to note from the web cast of the final discussion that 
the Committee have resolved to take a refresher course in the legal aspects of the 
debt process, since this is probably one of the most complex areas of law in the 
UK, and even amongst lawyers and accountants there is a huge deficit in working 
knowledge. 
 
I would like in the text of this letter to raise some additional points which I think are 
relevant, which I did not raise on Tuesday for fear of hogging the stage and being 
responsible for extending your  committee’s timetable. 
I would be more than happy to appear again should your committee feel that they 
wished to question me further in the course of your deliberations. 
 
My supplementary points are: 
 
Why do small business people not simply protect themselves from 
bankruptcy by incorporating with limited liability? 
 
There are a number of reasons for this in my view. 
 

 Many small traders are advised by their lawyers and accountants and the 
banks that the regulation and taxation regimes are far more complex for 
incorporated business and where turnover is below say £100k pa the extra 
admin burden and cost cannot be justified. 

 If any bank borrowing is involved in the business plan then almost certainly 
the bank will extract a personal guarantee from the directors of the small 
incorporated business which in effect puts you in the position of being 
unincorporated. 
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 In my own case ( I was a practicing Chartered Surveyor for 35 years) when I 
started my practice incorporation was not allowed by the professional body, 
and when this was subsequently reviewed in the early 90’s, the tax 
consequences of incorporating then meant finding the cash to meet three 
years tax bills at once . Therefore many professional practices of long 
standing still find the practicalities of incorporating almost insurmountable 
although the taxation position is now less complex. As far as I am aware 
Medical and Dental practitioners and most associated healthcare 
practitioners are prohibited by their professional bodies from incorporation. 

 In my experience most small subcontractors in the building industry trade as 
unincorporated business to keep down their administration costs. 

 Non incorporated business enjoy a degree of anonymity  in that they do not 
have to lodge accounts or annual returns with Companies House and many 
find this privacy attractive. This is why most small legal and accountancy 
firms remain unincorporated 

 
 
The case for harmonisation of the law with England and Wales 
 

 In his evidence to the committee Insolvency Practitioner(IP) Brian 
Jackson argued that reducing the time period to grant of discharge from  
three years to one year as proposed in the Bill would be letting off  
debtors far too lightly, opening the floodgates he suggested. I dealt with 
his position in my evidence by stating that in my view it was driven 
entirely by vested interest i.e. fee income earned by IP’s 

 
 In the paperwork supporting the bill the Executive state that the bulk of 

the IP’s work is concluded within six to nine months from appointment. 
This in my experience is very much the case, but it is also the case that 
IP’s continue to charge currently significant fees to the debtor’s estate in 
years two and three, under the guise of monitoring the Debtor. A 
reduction in the period to discharge would reduce the fee income of the 
IP in my view by as much as 40%. This could only be beneficial to 
creditors as it would increase dividends. 

 
 In view of my position on the two points above I have submitted a FOI 

request to the Accountant in Bankruptcy (AIB) asking for a breakdown in 
the fees paid and or approved to the top twenty IP’s in Scotland over the 
last three years broken down into the category of   year one of 
appointment, year two of appointment, and year three of appointment. 
The committee can of course make its own request for data to the AIB 
and I hope it does. I will comment further when I get a response. 

 
 The committee should also be aware that the legislation which created 

the office of the A I B arose primarily as a result of questions asked from 
the floor of the House of Commons in the early 1980’s concerning the 
amount of fees paid per annum to a firm, Panel Kerr Foster (Now PKF 
Llp) by HM Government. At that time the Crown paid all the IP’s fees with 
no maximum, in small asset cases where there were insufficient 
realisations to meet the IP’s fees.  
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A figure of around £1.5Million was paid to that one firm alone, for the 
year in question. This figure was given in a written answer by the 
Minister at that time. 

 
 Unlike England and Wales where the Official Receiver handles directly a 

significant number of the small asset cases, it is my understanding that 
the AIB subcontracts virtually all the work in Scotland to registered IP’s 
and simply operates on a regulatory basis, approving fees where these 
are debited to realisation fund before a dividend is paid to creditors.  In 
cases of consumer debt where there are no assets, the fees subject to a 
statutory scale, are actually met by the AIB from the Exchequer 

 
 In most cases the debtor never actually meets his /her Permanent 

Trustee they are consigned to meeting with relatively junior and often 
unqualified staff. 

 
 In my own case I only met my Trustee once and then only because I 

refused to attend the initial meeting unless he agreed to be present. All 
subsequent dealings were with junior staff. This practice is common 
place and widespread.  

 
 In my view, in the vast majority of small asset cases the process 

could be greatly simplified if it were handled not by registered IP’s 
but by persons such a debt councillors licensed by the AIB and 
without formal court process. 
A simple form of Trust Deed with a declaration of Assets and 
Liabilities would be prepared by the Debtor in consultation with the 
debt councillor and a sworn and signed declaration by the Debtor 
would be given under pain of criminal prosecution for falsification. 
The Trust Deed would be advertised in the Edinburgh Gazette and 
all known creditors would be advised in writing of the position.  
There would be no need for a petition to the courts and discharge 
would automatically be granted at the end of twelve months. The 
saving to the public purse would be significant; the simplification 
would be welcomed by debtors and debt councillors. It would 
significantly reduce the cost to the AIB and free up court time to 
deal with more important work. 
 
Of course there is a risk of abuse, but few people can believe that   
in the vast majority of cases bankruptcy is anything other than a 
last resort; is an abhorrent experience for the debtor and one for 
which there is absolutely no evidence people want ever to repeat. 

 
 By the time this Bill is enacted the equivalent legislation will have been in 

operation in England and Wales for three years leaving Scots greatly 
disadvantaged to that extent. 
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Trust Deeds v Bankruptcy  
 
 A Trust Deed was once described to me to me as the gentleman’s way of 
dealing with bankruptcy. It is intended as a method of dealing with creditor 
pressure, from which the debtor should emerge to live and fight another day. 
The example of Sir Walter Scott is often fondly quoted by IP’s since the 
novelist once signed a trust deed assigning the income from his past and 
future works to his Trustee enabling him eventually to pay a dividend of 
100p in the £1 and ultimately allowing Scott to emerge from bankruptcy and 
to receive his assets back and get on with his life.  
 

 In Corporate Insolvency the regime is now designed to encourage 
reconstruction by way of Administration, a process that allows companies to 
deal with creditor pressure and insolvency and re- emerge preserving at 
least some of the business and more importantly the jobs in the insolvent 
company and deal with the introduction of fresh capital. 

      No parallel exits in personal insolvency; why not? 
 
 There is a major anomaly at present with Trust Deeds –my own bankruptcy 

is a testament to it. 
At the moment if a debtor signs a Trust Deed and it becomes a Protected 

Trust Deed (all major creditors have to agree to this and usually do) all that 
happens is that Creditors are prevented from exercising any further 
diligence (taking action) against the debtor for three years.  
In the normal course the Trustee will seek a declaration that prior to making 

payment of a dividend the creditor accepts that payment in full and final 
settlement of all sums due. There is however nothing to prevent the creditor 
from refusing the payment on these terms and pursuing the debtor by way 
of formal bankruptcy proceedings through the courts after the three years is 
up. Absolution is not achieved by a Trust Deed. 
That is precisely what happened in my case. I traded in partnership with 

two others and in an effort to deal with a significant trade debt problem, 
myself and my two partners took advice and resolved that the partnership 
but not us as individuals would sign a Trust Deed. I then realised personal 
assets, set up and capitalised a new incorporated company which acquired 
all the trading assets of the partnership from the Trustee and took on board 
all the ordinary creditors of the partnership except the bank debt and 
Revenue and Customs, which meant they were paid in full.  
This was done with a view to preserving as much of the business and the 

jobs of the staff as possible.  
Three years down the track the bank refused the dividend (which had then 

been severely eroded by the IP’s fees) and the bank petitioned for my 
sequestration. The rest as they say is history. 

 
 I can see nothing in the present Bill would prevent the above happing again. 

 
In my view the bill should be amended to make a statutory provision that 
once a Trust Deed becomes protected creditors are permanently barred 
from any further form of diligence. 
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 The Bill should also provide that unless approved by the courts a Trust 
Deed should expire and its signatories be discharged after one year as 
envisaged for bankruptcy. 

 
 Trust deeds should be more widely used in a simplified form to avoid the 

necessity for formal bankruptcy proceedings. This would in my view 
significantly reduce the cost to the public purse and to creditors. 

 In small asset cases the work of Trustee should be taken away from IP’s 
and put in he hands of trained debt councillors. There is absolutely no need 
for IP’s to be involved in these small asset cases and in any event most of 
the work is generally done by junior unqualified staff. 

 
Land Attachment 
 
I did outline my absolute opposition to the proposal for Land Attachment in my 
oral evidence and I think the position was also put forcefully by Adrian Stalker 
Principal Solicitor Shelter. I believe however that this proposal is so 
objectionable that it merits me underlining the following 
 

 There is no equivalent in England and Wales and if passed into law will 
put Scots in a unique if untenable position. 

 
 By a relatively straight forward process of first inhibition followed by Land 

attachment creditors will be able to secure debts against debtor’s homes 
which presently remain unsecured. 

 
 In practice this will provide the debt collection industry with a huge 

weapon for blackmail against the debtor and it will be used extensively 
by aggressive creditors as a weapon with which to intimidate Debtors. 

 
 The ordinary citizen having say, purchased his council house will in time 

become terrified of taking out a small personal loan  to buy a car for fear 
that a default will result in an attachment order on his home and he will 
then turn to more expensive forms of credit such as hire purchase, 
thereby being deprived market choice. 

 
 All of this can easily be prevented by removing completely the right 

to attach against residences from the Bill. 
 
 Even in the case of commercial property assets, the power of sale 

should not be granted to a creditor for a minimum period of two years 
after the attachment is made to allow the debtor the maximum period of 
time to resolve. 

 
 Where a debtor enters into an agreement to pay off the debt by 

instalments the Attachment should lapse after 50% has been repaid. A 
similar provision already exits in relation to hire purchase in respect of 
repossession. 
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 Significant penalties should be imposed against creditors for abuse of 
the procedure if proved. 

 
Finally  
 
A discharge should mean a discharge 
 

 In my oral evidence I made reference to the fact that even after discharge 
the stigma of bankruptcy lives with you for life. 

 
 Currently only two high street banks will give accounts to bankrupts 

discharged or otherwise namely the Nationwide BS and the Co-op bank and 
these are deposit type accounts which only allow you to draw cash from an 
ATM there is no cheque book or debit card.  

 
 Even when you are discharged Overdrafts are out of the question and 

Mortgages difficult and only at rates of 3% or more above the going rate 
from specialist lenders who add huge early repayment penalties—typically a 
years interest. 

 
 A bank account surely is a basic human right and certainly must be a first 

principle of social inclusion. Without it the individual can do virtually nothing, 
not even get paid a salary unless in cash or using a money exchange to 
cash a cheque at a cost of 4%. 

 
 Credit reference agencies currently hold information for up to six years after 

discharge meaning in Scotland currently bankruptcy is a nine year sentence 
without any remission for good behaviour. Contrast that with a prison 
sentence. 

 
 I do not think legislation would be necessary to change this. A voluntary 

code restricting the duration for holding a bankruptcy on file to the date of 
discharge could easily be negotiated by government under threat of 
legislation. These organisations always fear legislation as it invariably 
restricts their freedom further and is wider reaching that the points in hand  

 
 There are only two major credit reference agencies in the UK. 

 
 Trustees as a matter of course demand details of all bank account from a 

debtor under threat of criminal conviction. They then routinely notify the 
banks of your bankruptcy who then close the account.  

 
 In my view there are substantial areas of this bill that will impact significantly 

on the government’s Social inclusion strategy. 
 
My apologies again for the length of this letter but I believe that the matters 
raised are hugely important to the revision of the law on this complex subject. 
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