
SUBMISSION FROM FEDERATION OF SMALL BUSINESSES 
 
Introduction 
 
The Federation of Small Businesses is Scotland’s largest direct member business organisation, 
representing 19,000 members in Scotland, and campaigns for a social, economic and political 
environment in which small businesses can grow and prosper.   
 
According to the FSB membership survey ‘Lifting the Barriers to Growth 2004’ 62% of small 
businesses are sole traders or partnerships and therefore subject to personal bankruptcy 
legislation. The most recent survey was carried out in late 2005 and is due to be published in 
the spring. It is expected that this will show a rise in the number of incorporated businesses 
however it seems likely that the majority of businesses in Scotland will remain unincorporated.  
 
The FSB therefore welcomes this opportunity to submit comments to the Enterprise and 
Culture Committee as part of the Committee’s consideration of the general principles of the Bill. 
Much of the Bill is extremely technical so we have restricted our comments to a few key areas 
which will directly affect small businesses.  
 
 

1. Bankruptcy 
 
1.1 In response to earlier consultations from the Scottish Executive, the FSB was in full 

support of the proposed reduction of the bankruptcy period from three years to one 
year. Since then, further evidence about the balance between insolvency as a result of 
consumer debt, as opposed to business failure has come to light. The Institute of 
Chartered Accountants of Scotland (ICAS) reports that 90% of the insolvency caseload 
of their members in 2005 was as a result of consumer debt1.  

 
1.2 There is clearly concern about maintaining the correct balance in legislation to both 

encourage an entrepreneurial attitude and discourage irresponsible attitudes to 
personal debt. Some FSB members felt that it was no longer appropriate that the same 
legislation should be used for both ‘genuine’ business failures (i.e. for those 
businesses who find themselves insolvent as a result of the actions of others which 
could not have been foreseen) and irresponsible personal borrowing.  

 
1.3 On balance, the FSB feels that it is important not to miss this opportunity to remove the 

stigma of failure from our entrepreneurs and we continue to support the reduction of 
the bankruptcy period to one year.  It seems clear though that this will not reverse the 
trend for personal bankruptcies as a result of consumer debt and it may be that the 
Scottish Executive should consider additional proposals for tackling this problem.  

 
1.4 We are generally supportive of the remainder of the proposals relating to bankruptcy. 

 
 

 
 
 

                                                 
1 Bankruptcy and Diligence Briefing for the Enterprise Committee, ICAS, p3 



2. Floating Charges 
 
2.1 We note the proposals for ‘tightening up’ floating charges and have no specific 

comments to make on this section of the Bill.  
 
3. Civil Enforcement 
 
3.1 We understand that enforcement officers are broadly supportive of the proposals to 

establish a new Civil Enforcement Commission. We are keen to ensure, however, that 
the industry is fully involved in guidance on standards, training and enforcement etc. It 
is also important to ensure that costs associated with the new body are kept to a 
minimum to ensure limited disruption/effective transition to the new regime.  

 
4. Diligence 
 
4.1 The Federation is unable to comment on most of the proposals for reforming diligence 

however many employers are affected by earnings arrestment and are therefore 
affected by the proposals to reform diligence against earnings.  

 
4.2 We are concerned that the proposed increase in information flows between the parties 

involved in earnings arrestment (and continuous maintenance arrestment) places 
additional burdens on small employers, which have not been effectively assessed by 
the Scottish Executive. Many small businesses do not believe that employers should 
be involved in administering wage arrestment, as they are essentially an unrelated 
third party in the transaction between debtor and creditor.  A far simpler solution from 
our point of view would be for the PAYE department of the Revenue and Customs to 
administer wage arrestment, as they have all the necessary information to calculate 
repayments.  This is an obvious example of how government could reduce the 
regulatory burden on employers.  We understand that the Scottish Executive does not 
have powers of direction over HM Revenue and Customs, but we would suggest that 
the Committee at the very least requests the Department’s views on this proposal. 

 
 

4.3 The Bill, as introduced, requires employers to inform the creditor of details of the 
debtor’s pay (including the calculated amount and the payment date, as well as the 
power for Ministers to prescribe additional information requirements). It also requires 
the employer to pass information on the deduction and amount of deduction to the 
debtor. We are not aware that the Bill specifies the method of notification, but we 
sincerely hope that this will be kept to a minimum. Lastly, it requires the employer to 
inform the creditor if the debtor leaves their employment and to pass on details of their 
new employer (if known).  

 
4.4  The Bill also places a duty on the debtor to inform the creditor of changes in their 

employment status. This being the case, we cannot see the need to duplicate this by 
placing the above list of requirements on the employer as well.  Employers facilitate a 
process between creditor and debtor – we do not accept that the employer has a role 
to play once the debtor has left their employment. In addition, anecdotal evidence 
suggests that many employers will rarely be aware of the next employer of the debtor.   



As workers maintain their relationship with the tax system when changing job, it makes 
sense to explore how we could use the PAYE system to track debtors and administer 
debt repayment. 

 
4.5 The Impact Assessment which accompanies the Bill makes no reference to additional 

administrative or bureaucratic requirements, or reference to small businesses, when 
discussing the impact on business of the Diligence against Earnings proposals2, which 
seems particularly unhelpful, since there is clearly an increase in the duties on the 
employer. The Impact Assessment goes on to conclude that a Regulatory Impact 
Assessment is not required to support Diligence reforms in the Bill.  

 
4.6 It is worth noting that the employer’s fee is - and will continue to be - paid out of the 

debtor’s wages, over and above their scheduled repayments.  Evidence from our 
members suggests that many employers do not collect this fee for fear of damaging 
relationships with their staff, who are often on fairly low rates of pay.  Raising this to £1 
from 50p will therefore make little difference to these businesses. 

 
4.7 We are also unclear about the calculations carried out to support the proposal to 

increase the employer’s fee from 50p to £1, indeed we have not yet come across any 
supporting evidence as to how the figure of £1 was reached. We are in no doubt that a 
fee increase is required but £1 does not even cover the cost of raising a cheque and 
posting this to the creditor.  It is imperative that the Scottish Executive’s approach to 
new regulatory burdens effectively measures the cost and time associated with its 
introduction – however small the amount may seem. 

 
 
 
 
For further information on any of the points raised in this submission, please contact Susan Love, Policy Development Officer, 
on scotpu.policy@fsb.org.uk or 01259 723713 
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