
SUBMISSION FROM CAMERON RUSSELL 
 
Reform of Personal Insolvency in Scotland 
Bankruptcy & Diligence (Scotland) Bill 
----------------------------------------------------------- 
 
I am an Insolvency Practitioner based in your Constituency and am 
writing to express my own concerns on that which the Scottish 
Executive intends to do with elements of its proposed reform to 
personal insolvency in Scotland. 
 
In this letter I refer to the following documents, which I believe have 
already been made available to you. 
 
 SPICe Briefing 1st December, 2005  Ref: 05/73 
 Institute of Chartered Accountants of Scotland Briefing 
 
In addition to the Primary Legislation I understand it is proposed to 
revise the manner of operation of Protected Trust Deeds by Regulation, 
and undernoted is the the documentation setting out the Executive’s 
proposals: 
 
 Consultation on Protected Trust Deed Reform – Publications 
2006/01/20093732 
 
In its briefing paper, the provider of my Insolvency Permit, The Institute 
of Chartered Accountants of Scotland, attempts to provide the 
Executive with a balanced view on the proposed changes to personal 
insolvency, accepting that many of the changes are needed, partly to 
streamline the insolvency legislation but also to bring it into line with that 
which applies in England.  There are however specific areas which I 
believe require consideration, and the following views are entirely my 
own. 
 
Debt Arrangement Scheme 
 
During recent discussions with my fellow Insolvency Practitioners, I was 
surprised to learn that few of them appreciated the true cost of the 
Scottish Executive’s attempts to provide an alternative to formal 
insolvency.   At this point I should say that while I believe the concept of 
providing a “ring fenced” repayment vehicle to be entirely laudable in 
principle, the manner in which it has been approached should give 
cause for concern to all Scottish taxpayers, and my guestimate of the 
cost involved in each of the 104 arrangements put into place over the 
last twelve months is that they have cost the Scottish Executive in 
excess of £30,000 each. 
 
 



The above situation arises partly through the fact that the Scottish 
Executive has got it completely wrong in considering that a Debt 
Arrangement Scheme is a suitable alternative to a Protected Trust 
Deed for individuals with debt problems.  In essence the Debt 
Arrangement Scheme only applies (as presently drafted) where all 
debts can be paid in full, limiting its scope to cases involving fairly 
modest levels of debt, and equally modest levels of disposable income 
to provide the basis of creation of a fund for settlement of creditors’ 
claims. 
 
Some part of the above deficiency is intended to be rectified in the 
forthcoming changes to legislation/regulations, but I fear that the 
primary motivation behind changing the foregoing is to justify the 
substantial expenditure already incurred, thereby removing any need to 
explain the horrendous outcome thus far. 
 
The reasons for my concern on the costs arises from the fact that I 
understand the cost to the public purse to be £2 Million, from October, 
2004, in addition to the £3 Million annual allocation since 2002 (see 
attached news release by Malcolm Chisholm). 
 
Clearly the above will contain an element of fixed and variable costs, 
the former referring primarily to the direct cost of circa £2 Million per 
annum, provided as the basis of putting in place full time debt advice 
staff, who it was intended would initiate or administer a D.A.S. on behalf 
of their client.     Sadly, the level of funds provided by the Executive has 
not always found its way down to many Non Governmental employers 
of Money Advisers and the lack of any increase in the salaries of those 
who are expected to carry out the work, has failed to provide stimulation 
to Money Advisers, who by putting forward a Debt Arrangement 
Scheme for approval then commit themselves to be responsible for its 
administration, over whatever period is involved.  Most debt advisers 
inevitably quickly worked out that they are being asked to carry out 
additional duties for little or no more remuneration, and also the fact that 
their case loads would progressively increase in the event that 
additional Debt Arrangement Schemes are put in place in future. 
 
In my view while the Debt Arrangement Scheme might provide an 
answer to a limited number of individuals who might by its adoption then 
avoid more formal insolvency, I do not consider that there is any 
cost/benefit/value relationship between the numbers of individuals likely 
to avail themselves of this approach, for reasons which I will expand 
upon later. 
 
I should also point out that from the very outset most of my fellow 
Insolvency Practitioners have shared the above view, which in fact is 
one which I expressed when I addressed my Institute’s Insolvency 
Conference in November, 2003 on the proposed changes to Personal 



Insolvency Legislation, in which I referred to the DAS provisions as 
being a Damp Administrative Squib. 
 
Protected Trust Deeds 
 
There has been spectacular growth in the number of individuals 
undertaking Protected Trust Deeds as a means of providing a 
permanent answer to financial difficulties.  The briefing papers 
produced by the Scottish Executive considers that there should be 
different “tools” available to fit individual particular circumstances, and 
therefore it is proposed that there should be some amendment to the 
manner in which Trust Deeds are operated, and more particularly to the 
individuals to whom they might in future apply. 
 
Most Insolvency Practitioners accept that there is a need for some 
change in regulation to improve transparency and ensure that all Trust 
Deeds are undertaken by Insolvency Practitioners on a professional 
and consistent basis.   Indeed the foregoing is something which has 
already been approached by the Institute of Chartered Accountants by 
the issue of its Statement of Insolvency Practice on this topic (SIP 3a) 
and this unilateral action by the Institute has substantially improved the 
quality of information and documentation provided to creditors. 
 
The point which concerns me involves the criteria which it is proposed 
will be applied to Trust Deeds in the future, whereby they may only gain 
Protected status (taking them out of the scope of a bankruptcy 
application by a creditor) in the event that a minimum dividend of 30% is 
anticipated to be available to creditors.  Figures produced by my 
Professional Body have indicated present average dividend payments 
in Trust Deeds of slightly less than the proposed 30%, it being 
appreciated that the average is a combination of dividends which are 
either substantially lower, or indeed more than the 30% which is being 
proposed. 
 
In my view, a Protected Trust Deed provides an insolvent individual with 
a realistic way of finding a permanent solution to financial difficulties, 
where either bankruptcy is not an option (for a range of technical 
reasons) or where a DAS does not apply since the present 
arrangements do not entertain any element of “debt forgiveness”.  I 
know that this latter aspect is a matter being considered, but on a basis 
I understand that it is proposed that the debts still will be quantified as 
at the time of initiation of the DAS with removed ability for creditors to 
seek progressively accruing interest, as is the case at present. 
 
 
Subject to modifying the administrative procedures applying to Trust 
Deeds, I believe that the “tool” is very much a viable one, and believe in 
the concept that “if it ain’t broke – don’t fix it”.   



 My suspicion is that the patent failure of the Debt Arrangement 
Scheme provisions will be made to work in the future at the expense of 
Protected Trust Deeds, the latter of course being carried out by 
independent professionals within private practice, therefore at no cost to 
the public purse.  In essence therefore I believe that those who propose 
the present changes may have ulterior motives, namely to validate the 
DAS expenditure, and justify the ongoing commitment of £3 Million per 
year for Money Advice posts. 
 
As mentioned at the outset of this letter, the views expressed are 
entirely my own and I have attempted simply to highlight areas which I 
believe require detailed consideration by those who will be responsible 
for discussing and eventually authorising the legislation which is then 
likely to apply to personal insolvency situations in Scotland for the next 
ten years. 
 
I have only attempted to give an overview of my primary concerns and 
will of course be happy to speak or meet with you to provide greater 
detail in the event that you share my misgivings. 
 
Yours sincerely, 
 
 
 
 
 
 
Cameron K. Russell 
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