
 

SUBMISSION FROM NICK ROBINSON 
 
I am an insolvency practitioner of over twenty years standing.  I have presided over
3000 cases during my career and, at this stage, I am involved in bankruptcy work but
do not take many Protected Trust Deeds.  I am writing to express concerns about
aspects of the Bankruptcy and Diligence Bill presently before Parliament.  My main
issues are as follows: 
 
The Debt Arrangement Scheme 
 
This has been a hugely expensive white elephant so far.  In its first year, the cost to 
administer the scheme appears to have worked out at something well in excess of
£20,000 per case.  Surely, this cannot be an effective use of taxpayer’s money? 
 
I agree that there is merit in finding a method whereby debtors can obtain a breathing 
space and a structured way to repay their debts.  The majority of personal debt in
Scotland arises from consumer debt – bank loans, credit cards, HP, etc.  These debts
are interest bearing and often it is very hard to arrive at a regular payment which is 
going to both deal with the interest and capital elements in full over a sensible time
period.  The reality is that without some form of debt relief, there are few debtors who
have or will be able to use the scheme.    
 
If debt forgiveness is introduced to DAS, then: 
 

 In effect you have a Protected Trust Deed by another name, except that it is
conducted at the expense of the public purse. 

 The process is effectively a formal insolvency involving debt write off but it will be
dealt with by money advisors who are both unregulated and inadequately trained for
the job.  Bear in mind that it takes the average insolvency practitioner many years to
qualify – often about the same as a hospital consultant – and they are heavily 
regulated and subject to regular quality reviews.  Further they are bonded both 
globally and in respect of each case. 

 
If debt forgiveness is to be introduced to the Debt Arrangement Scheme, such
schemes must be conducted by insolvency practitioners and/or appropriately
qualified people working for the Accountant in Bankruptcy.  It is inappropriate to
entrust this to money advisors whose training in the field of insolvency is limited
and inadequate to deal with the wide variety of situations which arise.  It is also
my personal experience that most money advisors do not wish to do this work. 
 
 
Protected Trust Deeds 
 
Much has been made of the need to reform Protected Trust Deeds because it is implied
that they are being used by insolvency practitioners simply to generate fees for
themselves.  The reality is that the majority of Protected Trust Deeds are signed by
people whose insolvency is such that they are really bankrupt by any reasonable
definition.  They have been unable to access formal sequestration because none of
their creditors sue them and they have been unable to constitute Apparent Insolvency
by having an expired charge for payment.  Most consumer debt collectors are alert to
the fact that bankruptcy will mean an end to any prospect of recovery and they
therefore prefer to rely on methods such as doorstep collection and chasing telephone
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calls, which do not involve the courts.  There is evidence that such methods often
encourage further debt through borrowing to fund borrowing. 
 
This lack of access to sequestration is the primary reason why there are so many 
Protected Trust Deeds and why they have lower recoveries than the Executive
feel they should.  Most Protected Trust Deeds are sequestrations masquerading
as Trust Deeds. 
 
If a debtor is able to self certify his insolvency or have it certified by a money advisor or 
insolvency practitioner, the need for a very large proportion of Trust Deeds would
vanish overnight.  There would, however, be a huge rise in bankruptcies as, in addition
to those that would formerly have been Protected Trust Deeds, there are literally 
thousands of backlog cases in money advisors’ files where the debtor requires access
to a bankruptcy process but cannot constitute Apparent Insolvency.   This, of course,
would result in a large rise in the cost to the public purse. 
 
Advantages of the current Protected Trust Deed regime are that 
 

a) There is no cost to the public purse. 
b) Often they produce a better result than bankruptcy as debtors pay something

when in bankruptcy it would be nothing because of additional costs.  Further, 
often the voluntary contribution made by debtors would not be available under
sequestration. 

c) It allows a route to debt relief for many people who cannot access bankruptcy
and for whom DAS is wholly unsuitable. 

 
If the main concern about Protected Trust Deeds is that some insolvency 
practitioners have abused the quantum of fees they have earned from them, it
would seem to make more sense to regulate the fees available for this type of
work, monitored by the Accountant in Bankruptcy, than to throw the baby out 
with the bathwater, as is contemplated by the present proposals.. 
 
A further proposal is to limit the time period of a Protected Trust Deed to three years.
One way in which a greater return for creditors could be obtained would be for the deed
to run for longer, say 5 years but it is proposed to preclude this route.  This is
inconsistent with the Debt Arrangement Scheme where debt payment plans can last for
as long as ten or twelve years. 
 
A final point on Protected Trust Deeds is that the proposal to set a minimum acceptable 
dividend is the wrong approach to determining whether a Protected Trust Deed is
appropriate or not.  If the question of access to bankruptcy mentioned above is
resolved, then Protected Trust Deeds will become much more self regulating as most 
low dividend cases will proceed as sequestrations instead.  Notwithstanding this, the
creditors presently have the means to reject a Protected Trust Deed if they do not like
it.  Very few do object suggesting that most creditors accept they are going to get a 
better result via the trust deed than sequestration.  Why then, if creditors accept the
Protected Trust Deed, do the government feel the need to intervene in terms of setting
minimum dividends? 
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Insisting on a minimum dividend of 20-30p will have the effect reducing the 
dividends available to creditors, not improve them.  This is because the
alternative is either nothing happening or sequestration which is more expensive
to administer and will consume more of any available funds.  I cannot see the 
basis upon which the assertion that many will move to DAS is made.
Fundamentally, the dividend prospect is too low for DAS as it is presently
constituted.  
 
The determining issue in proceeding with a Protected Trust Deed should be that
it offers a better return to creditors than sequestration and this should be 
measured on a case by case basis.  If a better return is 5p instead of nothing then
most creditors will prefer that.   
 
Further, by the Executive’s own admission in its impact paper, severely curtailing 
Protected Trust Deeds will result in denying thousands of people access to debt
relief of any sort.  Surely this is not what reform is about?  
 
If access to Protected Trust Deeds is to be severely restricted as seems to be the
case, debtors must have the alternative of seeking bankruptcy which means that
the question of how to constitute Apparent Insolvency must be addressed.  If this 
is not the case then thousands of people will be left in limbo with no ability to
seek debt relief of any description. 
 
In conclusion, insolvency practitioners come at the end of the debt process.  They are
not responsible for creating the sums owed by debtors that can be caused by many
factors but the major issue is frankly the consumer society allied to often scandalously 
easily available credit.  If an individual presents to an insolvency practitioner with
various credit cards and ‘home improvement’ loans, it is often the case that there are
numerous debts because more and more has been borrowed in order to service earlier 
borrowings and the debtor has simply been caught in an escalating credit cycle.  Whilst
a unified approach to debt relief is to be applauded, this only treats the symptoms, not
the cause.  Credit providers need to take a much more responsible attitude to lending 
and perhaps some form of legislative solution has to be considered. 
 
I hope that my points above have contributed to the Enterprise Committee’s
understanding of what goes on ‘at the coalface’ and that my comments will be taken
into account in arriving at a conclusion.  Protected Trust Deeds are presently filling a
need for many debtors which is not met by any other form of insolvency process and at
no cost to the public purse.  It would be folly to wreck them in the way that the current 
proposals inevitably will. 
 
I would be delighted to meet with or appear before the Enterprise Committee to expand
on what is inevitably an involved subject, if that is thought to be useful. 
 
Yours sincerely 
 
Nick Robinson CA 
 


