
SUBMISSION FROM MONEY ADVICE SCOTLAND  
 
1. Background to Money Advice Scotland 
 
1.1 Set up in 1989, courtesy of a grant from the Scottish Consumer Council, 

Money Advice Scotland aims to promote “free, independent, impartial and 
confidential money (debt) advice, and ultimately raise the 
standards/quality of money advice in Scotland . With a membership of 
over 140 member organisations and individual MAS represents a broad 
church of organisations who either meet full or associate membership 
criteria. To access full membership of MAS, an organisation or individual 
requires to be engaged in the provision of free (to the client), independent 
etc money advice, for a substantial part of their work, and includes local 
authorities, CABx, law centres and other voluntary organisations/projects. 
Associate membership is open to those who support the aims and 
objectives of the organisation, and includes Insolvency Practitioners, 
Banks/Building Societies, Debt collectors, credit unions, amongst others. 
The balance of full members to associate is 2:1. The organisation is also 
working towards being an Institute of Money Advice and seeks to achieve 
this within the next 12-18 months. 

 
 
1.2 MAS has run a number of consultation events on the earlier Bankruptcy 

consultation, and more recently on the newly introduced Bankruptcy Bill1. 
Some of the comments made within this evidence relate to discussion 
points raised within the Seminar. We intend consulting further with our 
members, and will submit any further evidence, if necessary, within the 
agreed timescales for the “call for evidence”. We have focused on those 
areas of particular concern, and will as mentioned earlier further consult. 

 
1.3 The organisation has been very heavily involved in the new Debt 

Arrangement Scheme Regulations, and together with Citizens Advice 
Scotland provides the certification scheme as part of the approval of 
advisers.  A MAS representative was also involved in the Debt Relief 
Working Group set up by the Scottish Executive.  

 
2. General Comments on the Bill  
 
2.1.1 In principle, MAS welcomes the introduction of the Bill, and for the 

opportunity to give evidence to the Parliament through the Enterprise and 
Culture Committee.  

                                                 
1 Seminar took place on 6 January 2006 and was attended by 36 delegates from organisations including 
local authority money advisers, local authority finance departments/revenue collection, chartered 
accountants, Sheriff Court, law centres and CABx. In total 29 representatives attended from local 
authorities across Scotland, the remaining 7 from voluntary sector organisations etc. 



We remain disappointed and concerned that the Bill does not include 
reference to Debt relief, nor specifically to “no income no assets cases”. 
Given the recommendations of the Working Group and the very strong 
evidence from advice agencies of the need to have such a safety net, we 
firmly believe there is a need to re-consider this issue, and the time is 
right, given this current proposed legislation, and particularly those who 
have no income/assets, who may have no remedy for their situation. We 
also now have very recent experience of the Debt Arrangement Scheme 
Regulations, and we are aware of the weaknesses in terms of access to 
low earners, and we are aware the Scottish Executive has run an event 
recently to listen to views from advisers and others in this regard. This 
new legislation should dovetail with other measures available to debtors in 
Scotland.  

 
2.1.2 We have real concerns about the rising numbers of people in debt, 

reported on a regular basis by the media, which is also borne out by the 
increased levels of debtors seeking debt advice, and of course the growth 
of fee charging agencies.  

  
2.1.3 Part 1 – Bankruptcy. Whilst one year bankruptcy may remove the burden 

for some debtors, it is our view like any remedy it should be transparent. 
The public will need to be aware that although the proposals are to reduce 
bankruptcy from three years to one, that in fact the debtor, where they 
have the ability to pay could well pay beyond the one year period. So one 
year might not be one year at all. If the Bill becomes law we would request 
that every effort is made to ensure that the public’s awareness is raised of 
the importance of understanding discharge from the bankruptcy -v- 
discharge of responsibility to keep making payments. We receive calls on 
an almost daily basis for comment on one year bankruptcy and how it is 
affecting Scotland. Clearly it hasn’t been implemented here yet, but the 
media have promoted that it is, and what the impact of it is already. 
Against that backdrop it is essential that correct messages are given to 
consumers in Scotland, especially young people. 

 
2.1.4  Also, under any reform the issue of a debtor’s home being sold should be 

done within a reasonable period, and most certainly no longer than 3 
years, as this is like a Sword of Damocles for some, particularly if they 
believe that they will remain in their family home. The recent experience of 
some money advisers under the present system is that, some Insolvency 
Practitioners are looking to sell a property after 5 years, or to seek 
increased contributions, and we believe that is not in the best interests of 
fairness, and should have been dealt with at a much earlier stage. 

 
 
 



2.1.3 Section 18 – We welcome modifications to Protected Trust Deeds and 
await the consultation paper. 

 
2.1.4 Section 23. We are pleased to note the inclusion of reference to money 

advice playing a central role through the debt advice and information 
package. We would wish to see this take place not just at the point before 
a petition is served, but at a much earlier stage. Also, what level of proof 
will be required to demonstrate that the package has been given? 

 
2.1.5 We have some concerns with regard representation by money advisers in 

Bankruptcy Orders and Undertakings, as they will likely be unable to put 
forward a client’s case if they are not allowed to represent in court. We 
agree in principle, that where a debtor has undergone bankruptcy 
proceedings in the past, and can pay towards their debts, there should be 
a mechanism in place to release funds on a regular basis, to recover the 
debt, and if a debtor is unwilling to co-operate with an Undertaking then an 
Order should be sought. However, just as money advice is an integral part 
of the system, pre bankruptcy, as with DAS there could be a (continuing) 
role for Approved Advisers under the new Bankruptcy legislation. 

 
2.1.6 Part 3 – Scottish Civil Enforcement Commission. We welcome the 

proposal to set up the Commission, and would make the following 
comments regarding particular sections of the Bill.   

 
2.1.7 Section 44 – In our view that Annual Report needs to be published and 

circulated to as wide an audience as possible, but needs to focus on 
meaningful information. Suggestions were made during the seminar that 
league tables of performance (naming names) should be included, but on 
balance it was felt that it could be difficult as this is probably sensitive 
commercial information. We would welcome the publishing of a Register. 
However, given it is restricted to “reasonable times”, we would like to 
question why should any difference/restriction be made in respect of the 
public being able to access the Register of Messengers of Court, given the 
DAS Register of Approved Advisers which is online and available to the 
public 24 hours a day.  

 
2.1.8 Section 45 – With regard to the composition of the Commission our 

Seminar participants were adamant that there ought to be Lay Person 
who represents the advice sector given all the emphasis on money advice 
and the experience gained through dealing with existing Sheriff Officers 
and other debt collectors. 

 
2.1.9 Section 48 – We welcome the proposal to publish a Code of Practice, and 

would suggest that when the Code is being drafted that cognisance is 
taken of the OFT Codes, and the process which others follow to have a 
Code Approved.   



Furthermore, that the Code is sent out for consultation to National 
Professional Organisations who have an interest in this area of work, 
including for example IRRV, Law Society, Creditor Trade Associations 
such as FLA, BBA, Credit Services Association (CSA) Money Advice 
Scotland, Citizens Advice Scotland, ABCUL and Scottish League of Credit 
Unions. 

 
2.1.10 Section 52 – we are of the view that the “fitness” of Officers should 

encompass not just training requirements and CPD, but also extend to 
Disclosure Scotland checks similar to that carried out prior to approving 
certificated money advisers under the Debt Arrangement Regulations. 

 
As a general point it was felt that more emphasis should be placed on the 
OFT Debt Collection Guidance, and also the provisions of the Fair Trading 
Act, with regard to a general duty to trade fairly and the where individuals 
or companies have been reported to Trading Standards Departments. It 
was the belief of most of the Seminar participants that the Commission 
should be actively seeking information not just from Courts, but from OFT 
also. 

 
2.1.11 Section 56(2)(c) – It was the view of the Seminar, that under this section 

that money advisers and local authorities (finance and debt collection) 
should be considered as “such other bodies or persons who appear to 
Scottish Ministers to have an interest. 

 
2.1.12 Section 58 -With regard to alleged misconduct we wish to raise the fact 

there will be other possible evidence outside of a conviction or complaint 
received by the Commission. For example, Trading Standards 
departments may well have a dossier of complaints which have been 
referred to the OFT. See also earlier notes. 

 
 

2.1.13 Part 4 – Land Attachment. This area of proposed change is one of 
contention, and, the areas of concern are almost mirrored for residual 
attachment.     
Seminar participants, depending on whether they were coming from a 
money advice perspective or local authority finance departments, viewed 
land attachments differently. The views of the local authority 
representatives were that land attachment will be a useful tool, but 
certainly a last resort. From the money advice side, some delegates felt 
that the new proposed land attachment was “warrant sales by the back 
door” only it is a debtor’s house which is at risk and not goods for sale. 
Concerns were expressed about the procedures and the lack of detail and 
indeed cost to the debtor of such an attachment.  
 



Some contributors felt that in fact it may be a breach of human rights 
legislation. One of the main concerns expressed by money advisers was 
of how a debtor who was being pursued for an unsecured debt, which 
could ultimately become secured due to a land Attachment Order.  
 
As this particular diligence, if taken to conclusion could be harsh on 
debtors; the Seminar participants felt that more training on money 
advice/debt issues would be beneficial to Sheriffs and indeed Sheriff 
Clerks. MAS have commented on numerous occasions that training of 
Sheriffs should be done, and awareness raised of issues facing people in 
debt. 

 
2.1.14 Part 8 – Money Attachment. This was another example of depending on 

what role the Seminar participants performed, determined their viewpoint 
as to the impact of such a diligence. Many thought that the money 
attachment might not take place very often. Those representing local 
authority finance sections felt that the timings for the attachment needed 
to change for commercial property, as the restrictions on attachment 
would not allow the attachment to be made. Examples were cited of public 
houses, and, commercial properties. 
 
 In terms of interpretation, it was felt that the term “place” needed 
clarification, also further explanation of “money”.  
 
Section 166/169  - Concern was also expressed as to what would happen 
with “failed attachments” as there is no provision to leave a schedule with 
the debtor to say that there had been a “failed attachment”, and 
furthermore for the Sheriff to receive a Report. This is a very important 
point given the stage of diligence. 
 

2.1.15 Part 12 – Summary Warrants, Time to Pay. We are pleased that finally 
are being given the opportunity to make offers to pay through an official 
process. Although arguably this does take place with Sheriff Officers 
accepting payments we also know of instances where, debtors and 
advisers are being referred backwards and forwards, and indeed 
payments sent to Sheriff Officers and Councils being rejected. This 
doesn’t apply across the Board, but good practice would suggest that 
each should agree the boundaries of responsibility. By introducing Time to 
Pay Directions/Orders it will be the Council (pursuing the Council tax or 
other debt) who will decide whether to accept a payment or not. However, 
once diligence has started and an application made for a Time to Pay 
Order, it will be interesting to see how many are agreed by Councils, and 
what role the Officers will play.  



As Council debt accounts for a substantial part of overall indebtedness in 
Scotland2, it is essential that debtors are treated fairly across Scotland. 
We also have some concern that Councils will perhaps change from 
issuing Summary Warrants (given the changes to apparent insolvency), 
and try to enforce the debt using informal methods. 

 
 
Yvonne Gallacher, Chief Executive 
Money Advice Scotland 
18 January 2006  

                                                 
2 Money Advice Scotland Research, “Money Advice Services in Scotland – a time to reflect”, R Burrows, 
Money Advice Scotland, March 2000 revealed that 27.3% the agencies across Scotland said that Council 
Tax was the most common debt, dealt with by their agencies 


