
 
SUBMISSION FROM THE SOCIETY OF MESSENGERS-AT-ARMS AND 
SHERIFF OFFICERS 
 
The Society of Messengers-at-Arms and Sheriff Officers welcomes this 
opportunity to comment on the Bankruptcy and Diligence etc (Scotland) Bill.  
The Bill has been considered by office bearers and executive council 
members of the Society.  The Society’s response is detailed below. 
 
The Society notes the aims of the Bill and welcomes the majority of it’s 
proposals and general principles.  The Society is also in agreement with the 
overview of 3 categories of debtors, “won’t pays”, the “could pays”, and the 
“can’t pays” as outlined in the Bill’s policy memorandum.  The Society’s 
response has been restricted to the parts of the Bill to which the Society is 
opposed. 
 
The parts of the bill to which the Society is opposed are of extreme 
importance and therefore, deserving of full explanation.  It has not been 
possible to restrict these responses to merely 6 sides of A4. 
 
ENFORCEMENT  
Section 43 – Scottish Civil Enforcement Comission 
 
Although the Society acknowledges the proposed establishment of the 
Scottish Civil Enforcement Commission, the reason for it’s establishment 
appears to have been based upon erroneous perceptions of Officers of Court 
and the manner in which they engage in and execute their duties.  There have 
in fact been very few complaints of substance against officers in recent years.  
  
The Scottish Executive’s policy memorandum states, the proposal that the 
new Scottish Civil Enforcement Commission should appoint, regulate, and 
discipline members of the “new” profession of messenger of court “has been 
welcomed by all respondents to the consultation.”  That is too sweeping a 
statement. The administrative advantages of centralising the necessary 
procedures connected with officers of court may indeed have been 
recognised by all parties.  However, the proposal that the appointment of 
officers of court should be transferred from judges to Scottish Ministers is a 
matter to which the Society is vehemently opposed.  
 
Officers of court have always been appointed by a Sheriff Principal after 
enquiry into their fitness for office and the present Bill will remove this judicial 
function. The provisions of the Bill provide for appointment by the Civil 
Commission which in itself is appointed by the Scottish Executive and under 
the control of Scottish Ministers. 
 
The Commission will oversee, control and administer officers including the 
control of a new professional organisation to be established. 
 
This leaves an unbroken chain from the Executive to the officer and raises 
doubts over the independence of the officer, especially when the officer is 
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taking action to recover and enforce warrants for the recovery of Council 
Taxes etc. 
 
It is essential that officers of court are independent and seen to be impartial, 
executing their duties without fear or favour and without constraint of a control 
which leads directly to the Executive.  The removal of appointment by judicial 
process leaves the issue of independence in grave doubt and is therefore not 
in the public interest.  
 
The Society therefore urges re-consideration of the provisions in the Bill as it 
stands to make provision for appointment by a Sheriff Principal after the 
Commission has investigated the candidates' fitness for office. Consideration 
should also be given to any disciplinary action of an officer by the appropriate 
Sheriff Principal after the Commission has investigated a complaint and 
reported it to the appropriate sheriff principal. 
 
The judicial process of appointment should be retained in order to satisfy the 
requirement that an officer always acts and is seen to act in an independent 
and impartial manner. 
 
SECTION 51 – Messenger of Court 
 
This section is effectively designed to rename or rebrand the offices of 
Messenger-at-Arms and sheriff officer.  The Society, indeed the profession of 
Messengers-at-Arms and Sheriff Officers is clearly opposed to the proposed 
new title of "messenger of court". Being aware of disquiet within the 
profession in this respect, the Society recently polled all 163 practising officers 
of court seeking their views on the proposed new title and requesting 
alternative suggestions for a new professional title. Of the 163 practicing 
officers, 118 responded (whilst the Society presently has a membership of 
118, 11 members failed to respond and, therefore, 11 non-members did so).  
 
The clearly preferred title is that of "Judicial Officer", with 54 officers preferring 
same. Perhaps surprisingly, the title "officer of court" was a distant second 
preferred title on the part of 28 officers. Many officers expressed comment in 
support of their preferred new professional title. We have detailed some of 
these comments. 
 
A variety of other professional titles were suggested viz: Messenger-at-Arms 
and sheriff officer, Messenger-at-Arms and sheriff officer of court, Messenger-
at-Arms, sheriff officer, civil justice officer, civil judicial officer, officer of justice, 
officer of law, court deputy, judicial messenger and court diligence officer.  
 
Of the officers who intimated a preferred title other than that of "Judicial 
Officer", a majority of them made comment to the effect that "Judicial Officer" 
is their second preferred professional title. 
 
By proffering the “Zimbabwean” title "messenger of court", the Society is 
fearful, appreciation has been lost with regard to the extensive training and 
study undertaken by officers of court and, indeed, the expertise employed by 
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them prior to, during and after the execution of their duties. The role of the 
officer of court can be very complex. Indeed, it is worthy to note, advice and 
opinion of officers is regularly sought by many professionals, including 
solicitors, advocates, sheriffs and, indeed, sheriffs principal. The training and 
study requirements, knowledge of the law and unique expertise on the part of 
officers, are deserving of a more worthy professional title than that of 
"messenger of court", which undermines the profession. 
 
The Society is aware of the policy decision to modernise the offices of 
Messenger-at-Arms and Sheriff Officer and, indeed, to better inform members 
of Scottish Society who may find themselves engaged in officer of court 
activity, with a view to removing or reducing as much as possible any stress 
and/or sense of intimidation. The title "Judicial Officer" achieves these aims. It 
is a title which will be clearly understood by Scottish citizens and covers the 
full range of officer activity. The Society cannot conceive of anyone of sound 
mind in any situation mistaking a “Judicial Officer” with a judge. By contrast, 
the title of "messenger of court" clearly fails in these respects. It is neither 
modern or clearly understood: indeed, its use will mislead thereby creating 
stress as same does not cover inter alia enforced diligences.  
 
In all of the circumstances, the Society wishes to make clear its opposition to 
the presently proposed title "messenger of court" and its support of the clearly 
preferred professional title "Judicial Officer". 
 
COMMENTS MADE IN SUPPORT OF PREFERRED PROFESSIONAL 
TITLE 
 
JUDICIAL OFFICER 
 
"Judicial Officer" encompasses all of our functions 
 
"Union Internationale des Huissiers de Justice et Officiers Judiciaries" (the 
International Association) recently decided that their title, when translated into 
English, should be "The International Association of Judicial Officers". 
 
“The Collins English Dictionary definition of "judicial”: of or relating to the 
administration of justice", which of course fully covers our full range of 
functions”. 
 
“It is clearly imperative that any new title is balanced, conveying a sense of 
respect without intimidation; "judicial officer" strikes this balance”. 
 
"Judicial Officer" would clearly seem to be the more appropriate option, in line 
with our European counterparts and more clearly covers the extent of our 
official functions. "Judicial Officer" does cover all aspects of our office and 
should be conducive to respect from individuals encountered in our course of 
work”.  
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SECTION 54 – Abolition of Offices of Messengers-at-Arms and Sheriff 
Officer 
 
Many Society members bitterly resent the proposed abolition of the ancient 
offices of Messenger-at-Arms and Sheriff Officer. The Society, however, has  
taken note of the policy decision to establish one category of officer; it has 
advised on the practical difficulties of effecting the necessary transition from 
two classes of officer to one. 
 
Although the Society knows how thinly researched must have been the 
proposals to create a new model for our profession (It is believed, for 
example, no contact has been made with  U.I.H.J. for any information), it will 
endeavour to ensure that the transition from a profession of two categories of 
officer to one is effected successfully.  
 
The Society, however, is emphatic about two matters connected with section 
54 of the Bill. Firstly, the introduction of a new office of “officer of court”, as 
envisaged in the Bill, does not require the abolition of the historic office of 
Messenger-at-Arms. The idea of the Lord Lyon, that Messengers-at-Arms 
should continue as a voluntary body, in the same way that the writers to the 
signet may still exist, whilst their practical legal functions are carried out as 
solicitors, seems to the Society to be a perfectly reasonable suggestion. 
Indeed, so plainly reasonable is this request, that it might begin to appear to 
be a deliberately destructive act against the officers of court, to insist upon 
abolition, not re-presentation of the profession.  
 
Secondly, being aware that its Honorary President, the Lord Lyon King of 
Arms, has advised he does not believe it would be competent for the Scottish 
Parliament to abolish the office of Messenger-at-Arms, the Society insists 
upon calling into question the legal advice which has been relied upon in 
presenting section 54.  
 
The Lord Lyon has clearly advised that a Messenger-at-Arms' appointment is 
an honour or dignity, granted by the Crown. This must make this a reserved 
matter. As the Society represents so many of those who are very nearly 
affected by the threat of dispossession of an historic office, in circumstances 
which leave the legality of the proposal open to question.  The Society 
requires, if necessary, to pursue this matter.   
 
 
 
SECTION 55 – Regulations of Messengers of Court 
 
It is well known that a small number of Sheriff Officer firms are now controlled 
by non officers and in one instance, a large debt recovery firm which has its 
headquarters in another country. The Society believes, its members do not 
carry out ordinary business functions, but rather perform essential responsible 
functions within the Scottish court system.  Therefore it is in the public interest 
that ownership and control of these businesses should be in the hands of 
accountable officers of court.    
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On 17 July 2002 it was announced that Intrum Jusititia had acquired the firm 
and practice of Stirling Park LLP Messengers-at-Arms and Sheriff Officers 
(constituted as an LLP Partnership on 10 May 2002) and, coincidentally, one 
day after the latest date given by the Scottish Executive for responses to their 
consultative document Enforcement of Civil Obligations in Scotland.   
 
At that time the Society expressed it grave concerns regarding the control and 
accountability of firms coming under the ownership of partners not qualified as 
Officers of Court.  Now with the advent of three firms falling into this category, 
the Society is sure, this is very much against the public interest.  The Society 
in its response to the Scottish Executive on Enforcement of Civil 
Obligations in Scotland on 6 August 2002 made the following statement in 
regard to the ownership issue:- 
 
“We believe that there are partners in firms of Sheriff Officers who now hold 
controlling interests in these firms but who are not themselves Sheriff Officers.  
Section 14.5 of the 1991 Rules made it clear that a Sheriff Officer could not be 
the employee of a Limited Company nor form his business into a Limited 
Company.  On 17 July 2002 it was announced that one of the ten largest debt 
collection companies in Europe had “acquired” the business of the third 
largest employer of Sheriff Officers in Scotland.  Its acquisition was through 
the medium of the creation of a Limited Liability Partnership, an entity which 
the 1991 Rules have not been amended to take account of.” 
 
Steps were taken to hold an extraordinary AGM and this was called for 7 
December 2002 with the sole purpose of hearing special motions to amend 
the Society’s bye-laws and code of professional ethics with the addition of a 
new bye-law 18.  The following is an excerpt from the special motions.   
 
“1) A new Bye-Law 18 be created to include the following. 
 

a) An Officer of Court may not enter into partnership with anyone other 
than one or more other Officers of Court. 

 
b) An Officer of Court may not be employed by anyone other than 

another Officer of Court or a firm of Officers of Court.” 
 
 
 
This was met with a summons for interdict at the instance of the partners of 
and the firm of Messrs Scott & Co.  It was considered that the issues raised 
were too weighty to be dealt with on the day before the proposed 
extraordinary general meeting and given possible substantial costs involved in 
defending the action, it was decided to give an undertaking to preclude an 
interim interdict being granted.  Nevertheless this demonstrated the Society’s 
initiative at that time to try to regulate itself and prohibit corporate ownership 
and multi-disciplinary practices.   
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The Society has always taken the view that in prohibiting corporate ownership 
and multi-disciplinary practices it would not be necessary for non-Officer 
partners to resign.  They could sit the exams and become Officers! 
 
In addition the Advisory Council to Messengers-at-Arms and Sheriff Officers 
was aware of the position regarding Stirling Park and the Chairman of the 
Council, Lord McEwan, met with the Lord President who indicated that 
primary legislation would be required to regulate the business organisation of 
Messengers-at-Arms and Sheriff Officers and this would be a matter for the 
Scottish Executive. 
 
It is also interesting to note that prior to the acquisition of Stirling Park the 
Society had responded to the Scottish Executive on 16 October 2001 on the 
report “Striking the Balance” and which was a result of wide consultation of 
firms of Messengers-at-Arms and Sheriff Officers and members throughout 
Scotland.  This sets out the Society’s position and the majority of members 
at that time.   
 
There should be a prohibition on firms trading where there are no partners 
holding a commission in that firm.  Saving and Transitional Provisions would 
require to be made for any firms not currently conforming.  Official duties 
could only be carried out where an officer is a partner in, or employee of a firm 
of Sheriff Officers.” 
 
Since then the Society has consistently held its views on the ownership and 
regulation of the office of Messengers-at-Arms and Sheriff Officers.  Further 
detailed responses were made to the Scottish Executive in February 2004 on 
the secondary consultation document Enforcement of Civil Obligations in 
Scotland and September 2004 to the draft Bill Bankruptcy and Diligence in 
Scotland and equally important the Society made various informal 
representations and letters to the senior officials of the Scottish Executive 
during the last three years. 
 
It is now over three years since we highlighted the loop hole in the 1991 Rules 
allowing the takeover of a major firm by a corporate body.  We were very 
disappointed that the new Bill does not include in its primary legislation, the 
regulation of the office of messenger of court.  We do recognise that the 
Scottish Executive’s intention is to introduce subordinate legislation to 
regulate the officer of court profession but the Society urges for immediate 
steps to be taken to implement this as we are exceedingly concerned that 
further delays could impede the introduction of these regulations.   
 
The Society is equally concerned that discussions have or may be taking 
place with firms by corporate bodies as potential acquirers of these firms.  We 
anticipate that unless legislation is brought into force urgently any new 
legislation introduced might find a difficulty in being implemented.  In addition 
the profession needs certainty, indeed unity and the prime factor with disunity 
over the last period has undoubtedly been the involvement of corporate 
intrusion into the profession. 
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The Society respectfully requests that legislation is promulgated which 
incorporates appropriate anti-avoidance provisions to underpin the 
requirement that beneficial ownership of a business of Messengers-at-
Arms/Sheriff Officers remains vested in Officers only and that this requirement 
is not circumvented by, for example, limited companies/LLPs entering into 
artificial arrangements under which an Officer is appointed as a mere 
nominee of and under which the limited company/LLP retains the interest in 
beneficial ownership. 
 
The Society pledges it support and will give every assistance in the 
implementation of legislation leading to a unified profession playing its part in 
a modernised civil enforcement environment. 
 
SECTION 70 – Land Attachment 
 
The Society has argued strongly in its responses to the Consultation 
document, Modernising Bankruptcy in Scotland that Land Attachment (and 
Residual Attachment) should be available diligences under a Summary 
Warrant in the same way that the Consultation document had indicated 
Inhibition would be available under a Summary Warrant. Our position remains 
that we support the availability of Land Attachment, Residual Attachment, and 
Inhibition under a Summary Warrant. Our arguments in favour of such 
availability still stand and are detailed hereafter. 
 
In the Policy Memorandum, the Scottish Executive states it required to strike a 
balance between the legitimate interests of public creditors, and the 
reasonable concerns of creditors, as to whether diligences available under a 
summary warrant should be extended. The conclusion reached, not to extend 
in the case of Land Attachment, Residual Attachment, and Inhibition, appears 
to be on the basis of paragraph 1059 where it is stated that public debt will not 
be harder to enforce as public creditors can raise a full payment action in the 
same way as ordinary creditors do. 
 
Local authority creditors are, however, restricted in their choice by the Local 
Government Finance Act 1992, Schedule 8 (2) (5). That section states that an 
ordinary payment action is incompetent where any of the diligences available 
under a Summary Warrant have been executed in pursuance of a Summary 
Warrant. This places the local authority at a considerable disadvantage where 
they have used diligence in good faith but for example, an earnings 
arrestment has ceased to have effect before the debt is paid in full or an 
arrestment has attached funds but insufficient to clear the debt and 
subsequent attempts at arrestment have been unsuccessful. Notwithstanding 
the fact the debtor’s circumstances may change and the creditor may wish the 
options of an alternative diligence, the option of electing to use the 
alternatives referred to are denied the local authority creditor. It could be 
argued therefore that the availability of the new diligences will be denied to  
public body creditors and to that end public debt (council and other taxes etc) 
will be unnecessarily difficult to collect. 
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In view of the limitations imposed by the 1992 Act the only alternative open to 
such creditors may be to petition for the debtor’s sequestration. This potential 
restriction on the diligences available to public body creditors may have the 
unintended consequence of giving public body creditors no choice but to turn 
to the much quicker and more draconian measure of bankruptcy.  This would 
be in no-one’s interests. 
 
The diligence of land attachment should prove potentially useful to Central 
and Local Government, in respect of their “can pay – won’t pay” debtors.  The 
Society is aware of a category of debtors who are significant in number and 
who have taken pro active steps to prevent the successful execution of 
diligence against them. Ownership of substantial movables are intentionally 
vested in third parties.  While this can be readily achieved in respect of 
movable property, it is much more difficult to achieve in respect of heritable 
property. This particular category of debtor, invariably welcomes bankruptcy 
proceedings as same serves to “wipe the slate clean”.  They are also aware 
that few trustees in sequestration force the sale of heritable property and of 
the reluctance of many local authorities to petition for sequestration.  
 
The Consultation argued against extending the range of diligences available, 
following the Scottish Law Commission reasoning that “since summary 
warrants dispense with the need for court actions, it seemed desirable not to 
widen the methods of enforcement any wider than is necessary.” No logical 
reason was presented other than that it seemed desirable not to, because 
there is no formal citation or opportunity for judicial hearing. The Scottish 
Executive in the original Consultation dispensed with that argument in the 
case of Inhibition because it was less intrusive. The Society  argued that Land 
Attachment (and Residual Attachments) should not be treated any differently, 
as the Bill itself (s70 (3)) specifies that on registering a notice of land 
attachment, the notice has the effect of an inhibition against the land attached. 
Once the Land Attachment is created it is again a security only at that stage. 
The Society again submits that as Inhibition and Land (and Residual) 
Attachments are not intrusive at the time of creation they should be available 
under a Summary Warrant. 
 
The real intrusiveness of land attachment comes at the point where warrant to 
sell the attached land is applied for. At which point, a number of additional 
protections are made available to the debtor; in particular where the land 
attached is a dwellinghouse. It also has to be borne in mind that there is a 6-
month gap between registration of the notice and the application for warrant to 
sell which allows the debtor an opportunity to avoid the intrusiveness of the 
land attachment. 
 
A further argument for restriction of diligences under a Summary Warrant was 
that the debtor had no prior notice of diligence commencing. The Bill deals 
with this directly by the introduction of a charge into the Summary Warrant 
procedure. This charge brings a formal step of giving notice to the debtor of 
potential diligence and will act as a filter of cases that can be resolved without 
the need for land attachment proceedings and indeed other diligences.   
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The introduction of a schedule of charge for payment also affords debtors an 
opportunity to challenge the validity of the debt in question, which is not 
presently available.  
 
The Society has very serious concerns that land attachment may be used as 
the first diligence of choice rather than a diligence of last resort. The dangers 
of this are particularly apparent in summary warrant procedure because of the 
number of cases and category of debtors involved. We would submit that in 
addition to the charge there should be some additional procedure. We stop 
short of advocating the raising of an ordinary action when a summary warrant 
creditor wishes to use the land attachment procedure. We see no reason for 
the additional expense and formality of an ordinary court action. We submit 
that an application along the lines of that for an exceptional attachment order 
would be a suitable vehicle. It would add a further stage to the procedure; 
allow the debtor a further opportunity to state his/her case, in the absence of a 
court action but without unnecessarily and significantly adding to the creditor’s 
expense. 
 
****************************************** 
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