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SUBMISSION FROM THE ASSOCIATION OF BUSINESS RECOVERY 
PROFESSIONALS (r3) GENERAL TECHNICAL COMMITTEE 
 
1. Personal Introduction  

I was admitted as a Solicitor in England and Wales in October 1969.  I am a 

Licensed Insolvency Practitioner and was first authorised so to act in 1987.  I do 

not accept appointments as office holder.  I am a member of the R3 General 

Technical Committee.  I am the author of Individual Voluntary Arrangements 

published by Jordans which, as the title suggests, is a textbook on Individual 

Voluntary Arrangements.  I am a Deputy High Court Bankruptcy Registrar.  

 

2. Unless otherwise indicated, any reference in these submission to “the Act” is a 

reference to the Insolvency Act 1986 as amended and, accordingly, reference to 

Sections are, unless otherwise indicated, reference to Sections in the Act.  

 

3. The relevant provisions of the Act with which these submissions are concerned 

were introduced by the Enterprise Act 2002 and came into force on 1 April 2004.  

With one exception, I do not propose to deal with transitional provisions.  

 

4. The principal changes to the Act brought about by the Enterprise Act 2002 can be 

summarised as follows:- 

a. Section 279 Duration   

This provides that a bankrupt is discharged from bankruptcy at the end 

of a period of one year beginning with the date on which the 

bankruptcy commences.  Previously the relevant period was three 

years.  The Section contains provision for earlier discharge if the 

Official Receiver files with the Court a notice stating that investigation 

of the conduct and affairs of the bankrupt is unnecessary or concluded.  

If such a notice is given then the bankrupt is discharged when the 

notice is filed.  It is still possible for the Official Receiver or the Trustee 

to apply to the Court for the suspension of an automatic discharge.  

This is normally done when a bankrupt has been uncooperative.  
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b. Section 281A Post-Discharge Restrictions  

Schedule 4A to the Act brings about a new regime whereby an 

application can be made to the Court by either the Secretary of State or 

the Official Receiver acting on a direction of the Secretary of State for a 

bankruptcy restriction order (BRO).  The schedule sets out the grounds 

on which a bankruptcy restriction order can be made and largely go to 

issues of “behaviour” on the part of the bankrupt.  An application has to 

be made within one year of the date on which the bankruptcy 

commences.  If an order is made, then it will last for a minimum of two 

and a maximum of 15 years.  Provision is made for the bankrupt to 

offer an undertaking to the Secretary of State.    

 

One of the principal reasons for the introduction of BROs was to 

reassure the public about the risks posed by early discharge and the 

provisions are designed to provide a degree of balance in applying 

BROs to those bankrupts deemed not to have been “honest”.   The 

effect of a bankruptcy restriction order can be summarised as follows:-

  

 

i. to prevent a person subject to such an order acting as a receiver 

or manager of a company; 

ii. to extend to such a person the general prohibition relating to 

obtaining credit and doing business; 

iii. to prevent the debtor from acting as an Insolvency Practitioner, 

and 

iv. to prevent the person from acting as a director of a company or 

being directly or indirectly involved in the promotion, formation or 

management of a company without the leave of the Court.  

 

c. Section 289 Investigatory Duties of Official Receiver  

These provisions in effect remove the previous mandatory obligation to 

investigate all bankruptcies and the Official Receiver is now able to 

conclude that such an investigation is unnecessary.   
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This Section is clearly relevant as regards what is said above regarding 

early discharge.  

 

d. Section 283A Bankrupt’s Home Ceasing to form part of the Bankruptcy 

Estate  

This introduces what is commonly known as a “use it or lose it” 

provision, whereby if appropriate action is not taken before the end of 

three years beginning with the date of commencement of the 

bankruptcy, to realise the bankrupt’s interest in a dwelling house which 

at the date of the bankruptcy was the sole or principal residence of the 

bankrupt, the bankrupt’s spouse or civil partner or a former spouse or 

former civil partner of the bankrupt, then such interest will cease to be 

comprised in the bankrupt’s estate and will re-vest in the bankrupt.  

Transitional provisions contained in the Enterprise Act impose a similar 

regime in respect of bankruptcies subsisting as at 1 April 2004 with the 

effect that the relevant three year period runs from that date.  

 

e. Sections 310 – 310A Income Payment Orders and Income Payment 

Agreements  

Section 310A relating to Income Payment Agreements was introduced 

by the Enterprise Act and is designed to put into place a legally binding 

income payment scheme without the need for a formal court order.  

Both orders and agreements are capable of variation.  Both can run for 

a maximum of three years and, obviously, may end after discharge.  An 

application for an income payment order can only be made on 

application by the Trustee in Bankruptcy and must be made before 

discharge.  

 

f. Section 313A Low Value Home:  Application for Sale, Possesson or 

Charge 

This provision applies to a dwelling house with the same definition as in 

Section 283A and provides that if an application is made to the court 

for an order for possession of the property or for its sale or for a charge 

under Section 313, then the court must dismiss the application if the 
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value of the interest is below the prescribed amount which currently is 

£1,000.  

 

g. Section 263A Fast Track Voluntary Arrangements  

This is yet another IVA variant available only to an undischarged 

bankrupt the main purpose of which is to allow, in a suitable case, the 

Official Receiver to put forward an IVA which, if agreed, will supersede 

the bankruptcy and lead to the annulment of the bankruptcy order.  

Unlike other IVA procedures, creditors have no right to propose 

modifications and no creditors’ meeting is held.  Creditors are simply 

presented with the proposal and have the opportunity to vote for and 

against by way of a paper vote.  

 

5. Statistical Observations  

I anticipate that the bulk of relevant statistical information will be supplied to 

the Committee by the Insolvency Service.  It is, however, common 

knowledge that the number of individual insolvency in England and Wales 

has increased significantly since the beginning of 2003 and that, since the 

beginning of 2004, there has been a quite dramatic increase in individual 

insolvency.  It is, however, important to note that the most recent increase 

has related both to bankruptcy and IVAs and has happened at a time when 

there has been widespread concern as to the increased level in consumer 

debt.  

 

6. Comment  

It will be seen from the summary that I have set out above as regards the 

principal changes brought about by the Insolvency Act 1986, that they can be 

largely grouped into three specific areas which I will deal with in turn.  

 

a. Provisions relating to duration of the bankruptcy and matters relating to 

the bankrupt’s conduct.  

There is a commonly held view that bankruptcy has now been made 

“easy” and certainly it has to be said that the existing bankruptcy 

regime, as regards duration and the disabilities that go with being an 
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undischarged bankrupt, are now less harsh than was previously the 

case under the Act and significantly less harsh than was the provision 

under the 1914 Bankruptcy Act as amended.  This does not, however, 

mean that bankruptcy is necessarily an easy option.  Irrespective of the 

duration of the bankruptcy, the bankrupt will still lose his property which 

forms part of his estate as defined by Section 283 of the Act.  He is still 

liable for an income payment order or income payment agreement 

which will still last for three years.  If his conduct is such, he will be 

liable to have a bankruptcy restriction order made against him.    

 

Notwithstanding early discharge and the removal of bankruptcy 

disabilities, the former bankrupt may still, in practical terms, have 

difficulty in obtaining credit and a mortgage.  The bankrupt still remains 

liable, even after discharge, to fulfil all the duties and obligations that 

he has to the Official Receiver and the Trustee.    

 

One possible advantage to the bankrupt of the new provisions is that 

he will now be at risk for a shorter period of time as regards after-

acquired property as dealt with in Sections 307 to 309 of the Act.  After-

acquired property cannot be claimed if the property interest devolves 

on the bankrupt after discharge.  In practical terms, this probably does 

not prejudice creditor interest in that bankruptcy estates which benefit 

from after-acquired property are few and far between.  The sort of 

asset which normally constitutes after acquired property would be a 

pools or lottery win or, more commonly, an inheritance.  As regards the 

latter, most debtors who take advice prior to bankruptcy will ensure that 

those who are likely to confer benefits upon them by will, change their 

wills.    

 

The shortening of the duration period has in a number of limited cases 

adversely affected debtors because a debtor who is discharged from 

bankruptcy cannot promote an IVA in respect of the bankruptcy debts 

from which he is discharged from personal liability on discharge from 

bankruptcy.  
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It is understood that there have been a number of cases where 

bankrupts have obtained discharge before the end of the one year 

period.  It is also understood that there have been a considerable 

number of applications for BROs and a considerable number of 

bankruptcy restriction undertakings have been given.  

 

It is probably too early to judge the impact of the BRO regime.  Only 

time will tell how effective it is and how practical it is to enforce the 

regime.  One suspects, and this can only be a suspicion, that there will 

be a significant number of cases where persons subject to a BRO 

obtain credit in circumstances when they shouldn’t.  In this respect, 

much will depend on the nature of enquiries that are made by lenders.  

  

As regards the provisions relating to the management of limited 

companies, this again is something which is likely to be honoured in its 

breach having regard, under the old regime, to the not uncommon 

situation of an undischarged bankrupt hiding behind a third party and, 

in effect, through that third party controlling or actively managing a 

company.  A not uncommon situation is a “husband and wife situation” 

whereby the husband being bankrupt carries on his former business 

through a limited company of which his wife or other relative or 

associate is the only director.  Whilst some of these case have been 

detected and resulted in prosecution the feeling that one is left with in 

practice is the vast majority of persons have, frankly, “got away with it”, 

although in fairness one should point out that there is a widespread 

degree of ignorance as to the effect of bankruptcy and the law relating 

to shadow directors.  

 

b. The Matrimonial Home  

The recession of the early 1990s led to a large number of bankruptcies 

where there were no or minimal assets and the bankrupt’s interest in 

the matrimonial home was subject to a negative equity.  Many of these 

cases were not dealt with at the time and left to fester.  With the rise in 
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property values, properties formerly subject to negative equity acquired 

not inconsiderable positive equities resulting in applications being 

made by Trustees for orders for possession and sale many years after 

the bankruptcy and many years after the bankrupt’s discharge.  It is by 

no means uncommon to find cases where the bankruptcy order was 

made in 1991 or 1992 now coming before the court.  One can readily 

understand the dismay that this has caused to many bankrupts (and 

hardship) especially where they were in ignorance of the correct legal 

position.  Despite the fact that the Insolvency Service increasingly 

adopted the practice of explaining the position to bankrupts, many 

thought that their property was safe once they were discharged.  The 

situation has, to some extent, been aggravated by virtue of the fact that 

debtors in this situation are unable to promote an IVA.  This problem 

helped swell the mail received by Members of Parliament and, late in 

the day, the provisions that we now have as Section 283A and Section 

313A found their way into the legislation.  The proposals are to be 

welcomed and should mean that there should be no repetition of the 

problems that have arisen as of late unless, of course, during the three 

year period which now applies, there is a marked increase in the value 

of the debtor’s equity in the property.  The existing legislation in fact 

gives little comfort to those subject to a pre 1 April 2004 bankruptcy 

because of the transitional provisions.   

 

c. Fast Track IVAs  

It is understood that the take up to date has been extremely minimal.  

The Insolvency Service are currently giving thought to the introduction 

of yet another form of IVA known, currently, as a simple IVA (SIVA).  

The proposals which have been tabled so far, for discussion, are 

eminently sensible and are largely aimed at consumer debt cases and 

seek to introduce a simpler and less expensive procedure than that 

which exists as regards most IVAs under the current regime.  
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7. The Increase in Personal Insolvency  
It is tempting to say that the increase in bankruptcy is as a result of the less 

harsh regime introduced by the 2004 Act.  This may be correct to an extent 

but it is certainly not the whole of the story.  The fact that running parallel with 

the increase in bankruptcies there has been an increase in IVAs, indicates 

that there has been an increase in insolvency generally and that cannot be 

attributed wholly to an easier bankruptcy regime.  Probably the principal 

cause of the increase in personal insolvency is the increased level of 

consumer debt and the inability of many to cope with the debt that they take 

on.  

 

It must, however, be recognised that, for many debtors, bankruptcy is now a 

far more palatable option than previously was the case, if only for the fact 

that the period of bankruptcy has been reduced to one year.  If a debtor who 

has no capital assets to lose in a bankruptcy and whose employment is not in 

jeopardy is faced with the option of bankruptcy or an IVA, many will certainly 

opt for bankruptcy and, indeed, if given best advice by a professional adviser 

would certainly opt for bankruptcy.  In bankruptcy, the bankrupt is entitled to 

retain a fairly wide category of assets as defined within Section 283 of the 

Act which includes, not only the traditional exempt property such as tools of 

trade and basic household equipment, but also virtually all types of 

residential tenancies and, as a result of amending legislation, virtually all 

pensions.  If such a debtor is faced with a straight choice of bankruptcy or an 

IVA he may well opt for bankruptcy as, with an IVA, the creditors may well 

seek to force the bankrupt to realise for their benefit whatever tax free lump 

sum is available under any personal pension policy and, more to the point, 

will almost certainly seek contributions out of income at a higher rate and for 

a longer period of time than would be the case in bankruptcy.   
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By way of simple example, a bankrupt who might have a surplus of £400 of 

income over expenditure per month might find that he would be subject to an 

income payment order at £200 - £250 per month for three years but in an IVA 

have creditors demanding up to £400 per month for five years with provision 

for annual review.    

 

Indeed, it is not only the bankrupt with no capital assets who might now find 

himself “better off” bankrupt than in an IVA.  If, for example, his only capital 

asset is his interest in the matrimonial home, then if the value of that interest 

is such that he can, often with family assistance, buy out the Trustee at an 

early stage then he too, commercially, will be better off in bankruptcy than in 

an IVA.    

 

Notwithstanding this, it still needs to be recognised that many people, for a 

variety of reasons, wish to avoid bankruptcy and promote IVAs even though, 

in pure commercial terms they might, in the short term, be better off in 

bankruptcy.  

 

Unquestionably, there has been a considerable increase in the level of debtor 

petitions.  My own experience of this is not only in advising debtors but largely 

in dealing with debtor petitions when sitting as a Deputy Registrar.  Whereas 

a year or so ago on an average day when sitting, one might have had four or 

five debtor petitions to deal with, now it is not uncommon to have at least 20 

per sitting.  Whilst one cannot generalise it is, nevertheless, my experience 

that the overwhelming majority of these petitions are by people who have no 

capital assets whatsoever, are on low income or unemployed, frequently have 

suffered a recent relationship breakdown and have incurred a level of 

consumer debt that they simply cannot cope with.  Frankly, I find it disturbing, 

to say the least, to see how much people on low income can, in fact, borrow 

from banks and credit card companies.  I recently dealt with a case where a 

single mother with three children and living on benefit had total credit card 

liabilities of some £80,000 spread between approximately 20 different credit 

cards.  Quite how this situation arose, I do not know.  
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Another interesting feature that I at least have observed is that, whereas in 

the past many, if not most, debtors filing their own petition where “middle-

aged” and were doing so as a result of business failure, there is now a 

disturbing increase in the number of debtors in their 20s and early 30s and 

whose liabilities have nothing to do with business but are just credit card and 

similar liabilities.  There is, therefore, the suggestion that some may adopt a 

hedonistic lifestyle, not on the basis of buy now and pay later but acquire now 

and file later. 

 

 

Dated this 28th day of February 2006   

 

 

…………………………………………………. 

Stephen Lawson 
 
���� 
Senate Court 
Southernhay Gardens 
Exeter 
EX1 1NT 
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