
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 
 

The Law Society of Scotland welcomes this opportunity to comment on the 

Bankruptcy and Diligence etc. (Scotland) Bill.  The bill has been considered by the 

Diligence, Joint Diligence, Banking, Company, Consumer, Insolvency and 

Conveyancing Law Committees of the Society (“the Joint Committee”) whose 

response is set out below. 

 

The Joint Committee notes that the bill aims to modernise the laws of personal 

bankruptcy and diligence;  to modernise the law of Floating Charges; and make 

arrangements more transparent.  It welcomes the general principles of the bill and 

would make the following comments.   

 

Part 1 – Bankruptcy 
 
The Joint Committee has no comments to make on the principles of Part 1, but 

would make the following observations. 

 

1. Bankruptcy Restriction Orders and Undertakings 

 

1.1 Bankruptcy restriction orders and undertakings are the counterpart of earlier 

discharge of the debtor and are designed to protect the public in cases where the 

debtor has behaved culpably or recklessly. It is therefore important that the 

provisions operate effectively to achieve this end. However, the Joint Committee has 

identified a number of areas in which the provisions as currently drafted do not 

appear to do so. 

 

1.2 The bill currently provides that where a bankruptcy restriction order is made or a 

bankruptcy restriction undertaking accepted, the debtor will have to disclose the 

existence of the order or undertaking when seeking credit only if the order or 

undertaking specifically provides for this. The Joint Committee would point out that in 

England and Wales, the corresponding provisions provide for disclosure of an order 

or undertaking in all cases. In addition, the way that the bill is currently drafted 

appears to limit the requirement for disclosure in a case where it is required to cases 
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where the debtor has not yet been discharged. The Joint Committee believes this 

must be incorrect and that disclosure should be made in a case where it is required 

at any time when the order or undertaking remains in force.   

 

1.3 Applications for bankruptcy restriction orders and decisions as to whether to 

accept bankruptcy restriction undertakings will be made by the Accountant in 

Bankruptcy. The Accountant in Bankruptcy acts as the trustee in sequestration in a 

large percentage of cases and should therefore have sufficient information to enable 

him or her to decide whether to apply for a bankruptcy restriction order or to accept a 

bankruptcy restriction undertaking in those cases. However, there is no requirement 

in the bill for a trustee who is not the Accountant in Bankruptcy to provide information 

which would be relevant to the issue of bankruptcy restrictions to the Accountant in 

Bankruptcy and without this, the Accountant in Bankruptcy might not have sufficient 

information to enable him or her to decide whether to apply for a bankruptcy 

restriction order or to accept a bankruptcy restriction undertaking in those cases. The 

Joint Committee believes that there should be such a requirement. 

 

1.4 Provision is made in the bill for there to be a register of bankruptcy restriction 

orders and undertakings. The Joint Committee believes that this is important and 

that appropriate provision should be made for ensuring that the register is accurate, 

for example, for removing out of date information from the register.  

 

2. Alteration of disqualification provisions 

 

2.1 The bill contains a provision enabling Scottish Ministers to make secondary 

legislation to alter existing disqualification provisions, for example, to provide that the 

disqualification provision should apply only where a debtor is subject to a bankruptcy 

restriction order or undertaking rather than on sequestration itself. The Joint 

Committee believes this is a sensible approach, but is concerned that the relevant 

provision may not be drafted widely enough to cover all the relevant disqualifications 

which it may be appropriate to deal with in this way. 
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3. Exercise of trustee's powers 

 

3.1 The bill amends section 39 of the Bankruptcy (Scotland) Act 1985 (management 

and realisation of the debtor's estate) by providing for the trustee to comply with that 

section only so far as to do so would be of financial benefit to the estate and in the 

interests of creditors. While the Joint Committee agrees with this approach in 

principle, it considers that this provision is currently drafted so widely that it would 

enable the trustee to ignore requirements which are there in the public interest, that 

this cannot be correct and the provision should be restricted accordingly.   

 

4. Self-sequestration by trusts, partnerships and other bodies 

 

4.1 The bill makes certain changes to the requirements for applications for 

sequestration in the case of trusts, partnerships and other bodies. The Joint 

Committee notes that if the provisions of the bill are implemented as they stand, the 

provisions which will apply where a trust, partnership or other body wishes to present 

a petition for its own sequestration will vary depending on the type of debtor involved 

and queries whether this is sensible.  

 

5. Debtor's home 

 

5.1 The bill provides for the debtor’s home to revert to the debtor after a period, 

which will normally be three years from the date of the sequestration, unless certain 

specified events have happened in the meantime. The intention is to ensure that the 

debtor's home is dealt with within a reasonable time, thus reducing uncertainty for 

the debtor.  

 

5.2 However, the Joint Committee is concerned that the way in which the provisions 

designed to achieve this have been drafted will have an adverse impact on 

conveyancing practice which would be detrimental to the public interest. The main 

concern in this respect is that in some cases, the reversion of the home to the debtor 

or the event which has prevented such a reversion will not be matters of public 

record. At present, the conveyancing system relies on the fact that those wishing to 

deal with a property are able to ascertain the true position with respect to ownership 
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etc of the property from the public registers. If it is no longer possible to do this 

because relevant information is not on public record, this will make conveyancing 

transactions that much more difficult to the detriment of those wishing to buy and sell 

property, etc.  

 

5.3 The Joint Committee also observes that while some of the specified events 

which will prevent reversion of the debtor's home will effectively mean that it has 

been dealt with (e.g. conclusion of a contract for sale of the property), other events 

which will prevent reversion will not necessarily mean this. In those cases, the 

trustee could take action to prevent reversion but then still delay unreasonably in 

dealing with the home, although this would be contrary to proper professional 

practice.   

 

6. Sequestration and diligence 

 

6.1 The bill makes certain changes to section 37 of the Bankruptcy (Scotland) Act 

1985, which deals with the relationship of sequestration and diligence, to reflect the 

proposed changes to diligence itself contained elsewhere in the bill. However, the 

Joint Committee is concerned that  the changes are not sufficiently comprehensive 

and the amended provisions will not therefore regulate the relationship between 

sequestration and all the new diligences properly. 

 

7. Block applications for replacement of trustee in sequestration 

 

7.1 The bill makes provision for a single application to replace a trustee who is acting 

as trustee in several sequestrations when the trustee is no longer able to act in those 

sequestrations. While the Joint Committee supports this provision in principle since it 

will save time and money making individual applications in each case, the Joint 

Committee is concerned that the provisions have been drawn in rather narrow terms 

and could usefully be extended to other cases where such an application might be 

appropriate. 
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Part 2 – Floating Charges 
 

1. Preliminary

 

1.1 In principle, the Joint Committee welcomes the proposal that there shall be a 

Register of Floating Charges and that the right in security thereby created should 

take effect on third parties upon its being registered in that Register.   Such a register 

could be expanded to include other forms of security, such as (a) Floating Charges 

created under the Partnership Act 1890 and/or (b) fixed securities over book debts, 

as and when Scots law permits these, which the Joint Committee believes it should.  

The Joint Committee has, however, certain difficulties with Part 2 in its present form. 

 

1.2 Part 2 does not sit easily in the bill which is largely concerned with the reform of 

Scots law in relation to personal bankruptcy and diligence, which have no connection 

with the matters dealt with in Part 2.   This is likely to give rise to confusion and a 

loss of focus on the particular issues raised by Part 2 as distinct from the rest of the 

bill. 

 

1.3 Part 2 is inconsistent with Part XII of the Companies Act 1985 (Registration of 

Charges) which is of course a matter reserved to Westminster.  In particular, section 

32(3) of the bill conflicts with section 410 (5)(a) of the Companies Act 1985.    The 

Joint Committee is aware that there is ongoing consultation on the amendment of 

Part XII of the 1985 Act (“Part XII“) and also understands that Part 2 will not be 

commenced (and may be amended after enactment to be consistent with Part XII) 

until the amended form of Part XII is commenced.   This may lead to the enactment, 

in Scotland, of “limping legislation” in the form of Part 2 which will sit on the Statute 

Book without being given effect for an indeterminate period.  The Joint Committee 

finds this to be unsatisfactory and supports the view that Part 2 should be embodied 

in discrete legislation instead of being embedded in the unrelated provisions of the 

current bill. 

 

2. Issues requiring Clarification 

 

2.1 Double Registration 
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Under the present law a Floating Charge requires to be registered only once, 

at Companies House.  If a charge registered in the (Scottish) Register of 

Floating Charges has also to be registered at Companies House, this imposes 

an additional requirement which could be avoided by ensuring that the Keeper 

(if he or she is responsible for the Register of Floating Charges) electronically 

advises Companies House immediately on registration of a Floating Charge 

by a Scottish company.  The Joint Committee believes that any costs involved 

in setting up such a system would be more than offset by the saving to 

business in avoiding the mischief of a double registration requirement. 

 

2.2 Relationship to Part XII 

 

The present law ensures that a Floating Charge granted by a Scottish 

company and duly registered is valid in England and Wales, and vice versa 

(Sections 395(1) and 410(5) of the Companies Act 1985).  The Joint 

Committee would be concerned if it became necessary for a company 

registered in Scotland which has registered a Floating Charge in the Register 

of Floating Charges in Scotland also to register at Companies House or some 

other register in England and Wales to ensure that the security affects the 

property located in that jurisdiction nor, of course, should the reverse apply 

and an English registered company be required to register its Floating Charge 

in the Register of Floating Charges in Scotland in order to affect assets 

located here. 

2.3 The Joint Committee is concerned that Part 2, if enacted, will conflict with 

what is likely to be proposed for Part XII of the Companies Act 1985 for 

English law.  The security laws in the two jurisdictions are so different that a 

unified system does not appear to be practical.  The Joint Committee is 

concerned that an amended Part XII will be consistent with English law only 

and incompatible with the law of Scotland and other jurisdictions. 

 

2.4  The Joint Committee believes that the facility for lender and borrower to enter 

into a ‘negative pledge’ should be retained and that provisions to the same 

effect as section 461(1) and (1A) of the Companies Act 1985 should be 
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inserted into the bill.  There should also be a requirement for the particulars 

appearing in the Register of Floating Charges to disclose the existence of 

such a clause, as is currently required by section 417(2) of the  Companies 

Act 1985. 

 

2.5 Cost of Registration 

 

Section 31(7) envisages that the Keeper may charge such fees for registering 

a Floating Charge or providing information as may be prescribed.  In principle, 

this is understandable, but the Joint Committee is concerned that the level of 

fees prescribed should not, in itself, constitute a burden on business.  The 

level of fees to be charged requires clarification.  There would be considerable 

concern, for example, if the Keeper were to charge fees substantially in 

excess of the fees currently charged by Companies House for similar 

functions. 

 

2.6 Transitional Aspects 

 

While section 39 preserves the pre-existing law in relation to Floating Charges 

subsisting at the commencement of Part 2, subject to the form taken by Part 

XII of the Companies Act 1985, it would appear to be necessary for lenders 

and others to search both in Companies House and the Register of Floating 

Charges to ascertain whether a Floating Charge has been created.  This 

would, in the Joint Committee’s opinion, be a serious defect in the system 

proposed by Part 2 and measures should be taken to avoid this.  An 

electronic link between Companies House and the Keeper might hold the 

answer, enabling the Keeper’s Register to hold the necessary information 

about charges created before the opening of the Register of Floating 

Charges.  The Joint Committee appreciates that this may not provide all the 

details on the Companies House Register, but the mere notice that a Floating 

Charge exists may suffice to eliminate or, at least, alleviate the problem. 
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3. Evidence of Due Registration 

 

3.1 The Joint Committee has noted that there is no provision in Part 2 for the 

Keeper to issue a receipt or Certificate of Due Registration of a Floating Charge 

(equivalent to a Charge Certificate from the Land Register), and is of the view that 

provision to this effect should be inserted.  Similar provisions should be made for 

advance notice under section 33. 

 

3.2 It is essential that the lender receives confirmation that registration has taken 

place and that the security for his advances or other obligation is effectively in place.  

Under the current system this is provided by the Registrar of Companies under 

Section 418 of the Companies Act 1985, and the Certificate provided by the Keeper 

should contain the same information as provided for in that section.  It should not be 

necessary for the lender (or the company) to incur the additional expense and 

possible delay in making funds available of carrying out a search in the Register to 

confirm this information. 

 

4. Meaning of “Floating Charge” 

 

4.1 The Joint Committee notes that there is no statutory definition of a “Floating 

Charge” in Part 2; section 32(1) defines such a charge by its effect and not by its 

form.  In this respect it is different from other documents which the Keeper is 

required to enter in a Register (such as a Standard Security) and gives rise to a 

number of problems which would be avoided by providing a statutory form, such as 

the form contained in the (repealed) Companies (Floating Charges) (Scotland) Act 

1961, First Schedule. 

4.2 In the absence of such a definition, the Keeper would require to consider the 

terms of the document presented to satisfy himself that it met the description of a 

Floating Charge set out in section 32(1).  This would require him to employ additional 

staff with the necessary skill to interpret such documents instead of requiring his staff 

merely to look at whether the prescribed statutory formula had been included.  The 

Joint Committee’s suggestion should result in significant cost savings. 
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4.3 The Joint Committee appreciates that the current legislation also does not 

contain a statutory prescribed form of “Floating Charge”.  While that would have 

been useful in the current legislation, its absence is less important than its absence 

from Part 2.  The question of whether the document constitutes a Floating Charge or 

not under the existing law is a matter for the parties; the Registrar of Companies is 

merely required to register an existing security and, even if he rejects it on the 

grounds that it is not a “Floating Charge” the mere fact that the necessary 

documents have been presented to him fulfil the statutory requirements with respect 

to registration (Section 410(2) of the Companies Act 1985). 

 

4.4 The difficulty referred to in this section would be exacerbated if (as appears 

inevitable under Part 2) companies incorporated furth of Scotland required to register 

a Floating Charge with the Keeper in order to constitute an effective security over 

Scottish assets.  The Joint Committee considers that it is sufficient to point to the 

ongoing difficulties in English law in determining whether a form of debenture 

amounts to a fixed or Floating Charge (particularly over book debts) to illustrate the 

difficulties that would arise. 

 

4.5 The crucial difference is that the current system of registration at Companies 

House merely publicises the existence of a security which is constituted elsewhere; 

in terms of Part 2, registration with the Keeper would constitute the security, and is 

therefore a function of a higher order than is carried out at Companies House under 

the present legislation. 

 

5. “Creation” 

 

5.1 The Joint Committee notes that under section 32(3) a Floating Charge is 

“created” by registration in the Register of Floating Charges (or, subject to 

compliance with the provisions of section 33, is “created” on the date the advance 

notice was registered).  The Joint Committee does not understand what is meant by 

“created” in these provisions. 

 

5.2 What exactly is the legal status of a document containing a Floating Charge 

before it has been registered?  In current practice a bond and Floating Charge will 

 
9



contain numerous provisions in addition to the Floating Charge itself, regulating the 

conduct of the company with respect to the assets charged.  Part 2 obviously 

anticipates that this will continue since it envisages the inclusion of ranking 

provisions.  Such provisions are obviously intended by the parties to become 

effective as soon as the document is fully executed, prior to its registration, but Part 

2 does not clearly have this result.  There may be a considerable period between 

execution and the registration of the Floating Charge during which there should be 

no uncertainty as to the legal status of the obligations contained in the document. 

 

5.3 The Joint Committee believes that the problem would be overcome if section 

32(3) did not refer to the “creation” of the Floating Charge (because that has already 

been created by the execution of the document) but to the security created by that 

charge becoming effective against third parties upon its registration.  That, the Joint 

Committee believes, would be consistent with Scots law in other areas such as the 

creation of a real right in security over land. 

 

5.4 Part 2 is confined to incorporated companies.  It makes no provision for 

continuing the ability of European Economic Interest Groupings or Limited Liability 

Partnerships to grant a Floating Charge which would be recognised by the law of 

Scotland.  Part 2 should be amended to ensure that it extends to such entities. 

 

6. Advance Notice 

 

6.1 The Joint Committee considers that the provision in section 33 for registering 

an advance notice is a helpful improvement on the existing system. 

 

6.2 The Joint Committee’s only concern with the terms of section 33 is in relation 

to section 33(3)(b)(i) which specifies that the Floating Charge to be registered with 

the advantage of the advance notice date of registration is to be a document 

“conforming” with the particulars in the notice.  What these particulars are to be will 

be prescribed in subordinate legislation.  The problem will be how to determine that 

the Floating Charge as presented for registration does in fact “conform” to those 

particulars.   
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What departures (if any) from the particulars will still allow the priority of the advance 

notice to attach?   

The answer must depend on the nature of the particulars to be prescribed under 

section 33(2). 

 

6.3 In the Joint Committee’s view, the particulars required by section 33(2)(d) 

should be limited to the name of the company proposing to grant the charge, the 

person in whose favour the charge is to be granted and the fact that it is to be a 

Floating Charge.  The Committee would prefer that section 33 specified this and did 

not create uncertainty by leaving the matter to be prescribed in regulations. 

 

7. Assignation 

 

7.1 The Joint Committee has difficulty in understanding section 35(1).  Under the 

existing law a right in security constituted by a Floating Charge is assignable without 

the consent of the company, but in order to become a real right the assignation has 

to be intimated to the company.  In practice, assignation is understood to be rare but, 

when it occurs, the practice is to have the company execute the document indicating 

its consent and thereby fulfilling the requirement of notice.  Section 35(3) appears to 

preserve this, and the use of “may” in Section 35(1) indicates that assignation by the 

method provided for in section 35 is optional. 

 

7.2 The difficulty with this section arises from the provisions of 35(1) which 

indicate that the assignation of the Floating Charge may be effected by a document 

signed by the holder (assignor) and registered in the Register of Floating Charges, 

which could therefore occur without the knowledge of the company which had 

granted the charge.  The Joint Committee finds this unsatisfactory.  As a minimum, 

there should be an obligation upon the parties to the assignation to notify the 

company and the company should be protected by a provision to the effect that 

payment or notice to the assignor before the company has received such information 

shall be deemed to be payment or notice to the assignee.  The Joint Committee 

does not think it is right that the company should be put at risk if it fulfils its 

obligations to the original holder before it has received due intimation of the transfer 

of those obligations to a new holder of the security. 
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8. Alterations 

 

8.1 With the limited exceptions noted below, the Joint Committee does not see 

why it is necessary for an Instrument of Alteration to be registered in the Register of 

Floating Charges.  As noted above, the document containing a Floating Charge may, 

and usually does, contain numerous provisions regulating the contractual 

relationship between the company and the lender.  Many of these are of no proper 

concern to any other party.  If (for example) the document specifies the rate of 

interest and this is altered later by agreement, why should that alteration require to 

be registered with the Keeper in order to be effective as between the company and 

the lender? 

 

8.2 In the Joint Committee’s view, the requirement to register should be restricted 

to an Instrument of Alteration which:- 

 

(a) prohibits or restricts the creation of any fixed security or any other Floating 

Charge having priority over or ranking pari passu with the Floating Charge, or 

 

(b) increases the amount secured by the Floating Charge. 

 

The Joint Committee believes that an “alteration” which brings within the scope of 

the Floating Charge assets which were not within its scope as originally registered is 

in fact a new charge and should be treated accordingly. 

  

8.3 In addition, the Joint Committee does not understand the need to register in 

every case the release of property from the charge in order for that release to be 

effective.  There is a distinction between the release of a category of property (e.g. 

all book debts) and the release of a particular asset which forms part of the class of 

assets remaining subject to the charge.  It is common practice when purchasing land 

from a company which has granted a Floating Charge to obtain from the holder of a 

charge a letter releasing the particular property and thus removing it from the effect 

of any subsequent crystallisation of the Floating Charge.  Chargeholders will often do 

this when they are aware that they are fully secured by the assets remaining subject 

to the charge, and it facilitates the settlement of property sale transactions in many 
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cases.  For these reasons the Joint Committee believes that it should not be 

necessary to register the release of property from the scope of a charge although 

would accept (provided the definitions were robust) a requirement to register the 

release of a particular class of property from the scope of the charge, which might 

occur if another lender was going to take security over the assets thereby made 

available to him. 

 

8.4 The Joint Committee believes that it would be useful to retain in Part 2 a 

provision to the same effect as Section 466(6) of the Companies Act 1985, that 

references to a Floating Charge include a reference to a Floating Charge as altered. 

 

9. Formalities of Execution 

 

9.1 The current law does not prescribe any formalities for the execution of a 

document containing a Floating Charge, which may therefore be signed on behalf 

the company by an officer or duly authorised person.  Section 41(1) of the bill, 

however, proposes that a document containing a Floating Charge and any other 

document which requires to be registered in the Register of Floating Charges must 

be executed with the formalities prescribed in section 3 of The Requirements of 

Writing (Scotland) Act 1995.  In practice, this will mean that all such documents will 

require to be signed by two officers or authorised persons, or by one such person, 

duly witnessed.  The Joint Committee does not understand the need for such 

increased formalities, particularly if all  kinds of alterations have to be registered. 

 

9.2 The Joint Committee notes in the Explanatory Notes published with the bill 

that this increased formality is justified in order to “facilitate a uniform treatment of 

applications to the Registers of Scotland when electronic conveyancing is 

introduced”.  The Joint Committee is not convinced by this explanation.  The 

Register of Floating Charges, if established in terms of Part 2, will be an entirely 

discrete register and the Committee is not aware of any connection between it and 

electronic conveyancing (of interests in land).  Even if there were such a connection, 

the impact of electronic conveyancing on the Register of Floating Charges is not 

obvious and is not explained. 
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9.3 The requirement of additional formality of execution sought to be imposed by 

section 41(1) is, in the opinion of the Joint Committee, an unnecessary burden on 

business.  It would create further difficulty for businesses furth of Scotland which are 

not acquainted with the detailed requirements for the execution of documents in 

Scotland under Section 3 and Schedule 2 of the Requirements of Writing (Scotland) 

Act 1995.  If and when electronic conveyancing is introduced there will doubtless be 

numerous amendments to the 1995 Act to accommodate electronic signatures, and 

changes to the formalities of execution of a Floating Charge (if necessary) can be 

addressed at that point.  In the Joint Committee’s view there is no need to disturb 

established practice for the execution of a Floating Charge as a commercial 

document, leaving the additional formalities of Section 3 of the 1995 Act to be 

adopted if desired by the parties. 

 

Part 3 – Enforcement 
 
1. Scottish Civil Enforcement Commission 

 
1.1 The Policy Memorandum on the bill states that the proposal that the new 

Scottish Civil Enforcement Commission should appoint, regulate, and discipline 

members of the profession of messenger of court “has been welcomed by all 

respondents to the consultation.” Whilst the administrative advantages of centralising 

the necessary procedures connected with officers of court may indeed have been 

recognised by all parties, the proposal that the appointment of officers of court 

should be transferred from the judges to the Scottish Ministers is, however, a point of 

issue.  

 

1.2 The Scottish Law Commission Memorandum no. 51 (1980) indicated that ‘there 

may be constitutional arguments against a transfer of control of enforcement from 

the courts to the government.  [The] Scottish courts have in the past regarded control 

of sheriff officers by central or local government as a dangerous encroachment on 

the independence of the courts’. In addition, the Commission’s report no. 95 (1985) 

made this comment: ‘Transfer of control of diligence to central government would be 

open to objection on the ground that the enforcement of court orders would be liable 

to be affected, or appear to be affected, by political considerations, and would thus 
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infringe the constitutional principle of the independence of the courts.’ The Joint 

Committee draws attention to these comments by the Scottish Law Commission. 

 

2. Regulation of Messengers of Court 

 
2.1 It is noted that paragraph 380 of the Policy Memorandum accompanying the bill, 

states the Executive’s intention to introduce a requirement that each partner in an 

officer firm (LLP or otherwise) should be a messenger of court.  This is welcomed by 

the Joint Committee, however, it may not be satisfactory to leave this extremely 

important matter of policy as an expression of intention only.   

 

2.2 The proposal to have a single category of officer, to carry out all court duties 

throughout Scotland, may well have further consequences, particularly in rural areas.  

Local offices can play an important part in the rural community, providing access for 

the public and often a payment point for the public to pay their Council tax.  At 

present the Sheriffs Principal regulate the number of officers permitted to execute 

diligence within their sheriffdoms, and make decisions on admitting more officers, 

only after having given consideration to the particular needs of their own areas.  By 

introducing the single, universally commissioned officer, however, bigger city firms 

may gain a larger share of country business, possibly causing existing rural offices to 

close, and thus depriving the public of a locally-based service. 

 

Part 4 – Land Attachment and Residual Attachment 
 
1.1 The Joint Committee has a number of concerns relating to Part 4 Chapter 2 – 

Attachment of Land.  These concerns relate to section 80 (caveat by purchaser 

under Missives), section 88 (Protection of purchaser under contract where creditor 

applies for warrant for sale) and section 89 (Protection of purchaser under contract 

where warrant for sale granted). 

 

1.2 Section 80 of the bill provides that where a person has “entered into a contract 

to purchase land from a debtor” and “ownership has not been transferred to that 

person” the prospective purchaser may register a notice in a form to be prescribed 

by Act of Sederunt requiring intimation to him or her of any application for a warrant 
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for sale of the land under section 81(1). 

 

1.3 Section 88 applies where –  

the creditor applies under section 81(1) for a warrant for sale of attached land;  and a 

person, at whose instance a notice was, by virtue of section 80 of this Act, registered 

(in this section a “prospective purchaser”) has lodged objections to the application. 

 

1.4 As set out at section 88(2), at a hearing under section 86(1) the Sheriff may if 

satisfied that the prospective purchaser did not, in entering into the contract for the 

purchase of the land, seek to defeat the rights of creditors of the debtor and that the 

prospective purchaser undertakes to proceed with the purchase under the contract 

without undue delay and the debtor undertakes to proceed with the purchase under 

the contract without undue delay, the Sheriff may make an order sisting the 

application, or requiring the prospective purchaser to pay the price under the 

contract to the creditor and make such other incidental or consequential provision as 

he or she thinks fit. 

 

1.5 The Joint Committee notes that a “contract for the purchase of the land” is not 

defined although section 80(1) clearly envisages that this provision will apply to 

Missives where a contract has been entered into but ownership has not yet been 

transferred to the purchaser. 

 

1.6 Many concluded Missives for heritable property are made subject to suspensive 

conditions of which the most common are conditions relating to the granting of 

planning permission for a proposed development of the land.  A contract in such a 

case usually provides for an appeal to Scottish Ministers if planning permission is 

refused by the Planning Authority.  A suspensive condition of such a nature may not 

be met for a number of years.  In the Joint Committee’s view it is essential that the 

new diligence of land attachment does not prejudice the efficacy of contracts subject 

to a suspensive condition.  A conditional contract for the sale and purchase of 

heritable property only binds the parties to proceed to completion of the transaction 

when the suspensive condition has been purified.  

 

1.7 Purchasers of property under such suspensive conditions must be able to 
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protect themselves from the effect of a subsequent land attachment.  As presently 

drafted section 88 provides a discretion to the Sheriff to sist the application where a 

person who has registered a notice in terms of section 80 lodges an objection.  In the 

opinion of the Joint Committee, if the contract was concluded before the notice of 

land attachment was registered the Sheriff should be obliged to sist the application 

rather than have a discretion.  The Joint Committee accepts that the sist would be 

subject to section 88(3)(a)(i) and (ii) but is of the view that section 88(3)(b) would put 

the entire transaction into the initiative of a debtor who does not undertake to 

proceed with the purchase under the contract without undue delay.  The Joint 

Committee suggests that sub-section 88(3)(b) should be replaced by a statutory 

obligation on the debtor to proceed with the sale without undue delay. 

 

1.8 Where the notice of land attachment was registered before the contract of sale 

was concluded in the view of the Joint Committee it appears reasonable to provide a 

discretion to the Sheriff to allow the transaction to proceed providing the prospective 

purchaser discharges the creditor in the land attachment. 

 

1.9 Section 89 applies where the warrant for sale has been granted and where 

under section 89(2) the requirements of section 88(3) have been met.  The Sheriff 

may suspend the warrant for sale for a period not exceeding one year, require the 

purchaser to pay the price to the appointed person and make “such other incidental 

or consequential provisions as the Sheriff thinks fit”.  This section applies where the 

contract of purchase was concluded before the notice of land attachment was 

registered whether or not any notice was registered under section 80.  A discretion to 

the Sheriff in the view of the Joint Committee is justified in these circumstances.  It is 

however the view of the Joint Committee that a long-stop provision of a year in terms 

of section 89(2)(a) would provide little protection.  Again the provisions regarding the 

application of section 88(3)(b) apply to section 89 in much the same way as they 

apply to section 88. 

 

1.10  In relation to section 87 (Applications for warrant for sale of sole or main 

residence), this provision enables the Sheriff to suspend the effect of a warrant for 

the sale of a dwellinghouse for a period not exceeding one year if the house is the 

sole or main residence of the debtor, the owner (if he or she is not the debtor) or any 
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of the persons mentioned in section 87(2) which include the non-entitled spouse of 

the debtor or the owner, a person living together with the debtor or the owner as 

husband and wife, a civil partner of the debtor or the owner or a person living 

together with the debtor in a relationship which has the characteristics of the 

relationship between husband and wife except that the person and the debtor or the 

owner are of the same sex and a person to whom section 87(3) applies. 

 

1.11  In the Joint Committee’s view it is not clear if the owner who is not the debtor 

includes the spouse of the debtor who is the proprietor of a pro indiviso share in the 

dwellinghouse.  Section 91 implies that this would not be the case as it deals 

specifically with land which is owned in common by the debtor and a third party.  The 

provisions of section 91 relate to all land so owned and are not restricted to 

dwellinghouses occupied as sole or main residences.  The effect of section 91 is to 

confer power on the Sheriff to grant warrant for division and sale of the debtor’s part 

where that is possible or to grant a warrant for sale of the entire property where it is 

not with division of the net proceeds between the joint owners in accordance with the 

respective pro indiviso shares.  As titles to dwellinghouses purchased jointly by 

spouses are almost invariably taken in joint names and in equal shares pro indiviso 

the legislation should make it clear that where the debtor and his or her spouse are 

joint owners of and reside in a house which is their sole or main residence they 

should have the benefit of section 87 for suspension of the effect of a warrant for 

sale of the house for a period not exceeding one year.  These comments also apply 

to civil partners and to co-habitees where there is a joint pro indiviso title. 

 

1.12  The Joint Committee would also express its concerns regarding the sanction 

set out in section 102(3).  The wilful refusal to make a report on sale would bring the 

whole procedure to a standstill to the prejudice of all interested parties.  In the Joint 

Committee’s view, such a failure should constitute contempt of court. 

 

Part 8 – Attachment of Money 
 

1.1 The Joint Committee would suggest this process should be monitored carefully.  

There would appear to be fairly significant implications for banks as a result of the 

proposed new form of diligence to be known as 'Attachment of Money'.  The bill 
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appears, however, to give a messenger of court power to attach and remove money 

held by the debtor ( but not in his or her house). Money is deemed to include banking 

instruments which in turn includes cheques and other negotiable instruments. 

This form of diligence seems likely to be used most often at business premises.    

The Joint Committee is concerned as to how, in practice, messengers of court 

should deal  with uplifting cash in a debtor’s possession as debtors in possession of 

large amounts of cash might attempt to thwart officers in the execution of their duty 

under this proposal. 

 

1.2 The messenger of court is required to keep the banking instruments in a safe 

place until the creditor applies to the court for a Payment Order. When that happens 

the messenger of court, as opposed to the creditor, is treated as the irrevocable 

agent of the debtor in relation to the banking instruments.  The steps open to the 

messenger include presenting the instrument for payment.  This could conceivably 

result in significant numbers of non-transferable cheques, payable to third parties, 

being negotiated through the accounts of messengers of court.   This would appear 

to have significant implications under two headings:-  

 

1. Money laundering 
 

The banks would normally not accept third party cheques in view of the 

money laundering implications of accepting cheques payable to parties whose 

identity has not been verified for money laundering purposes. It is also 

possible to envisage unscrupulous debtors using this potential loophole in the 

money laundering rules for that very purpose. 

 

2.  Account payee crossings under the Cheques Act 1992

 

Since the passing of the Cheques Act 1992 Act banks have routinely refused 

to accept cheques payable to third parties which are crossed 'account payee' 

or 'account payee only'. The only exception to that is that in some very limited 

circumstances they will do so where they can obtain an indemnity from a 

customer of undoubted financial standing who has a known legitimate 

purpose for handling such cheques. It is open to question whether or not 
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every messenger of court would come into the category of being of undoubted 

financial standing.  

 

Consequently, unless the banks are granted some form of statutory indemnity 

against loss it seems unlikely that they will be willing to handle such third party 

cheques. It needs to be borne in mind, however, that the potential claims 

against which they would be seeking indemnity would arise under UK wide 

legislation and/or common law so that any indemnity incorporated in this bill 

might be held inadequate. 
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