
SUBMISSION FROM THE INSOLVENCY SERVICE 
 
The Insolvency Service 

The Insolvency Service (IS) operates under a statutory framework - mainly the 
Insolvency Act 1986 – and Department of Trade and Industry (DTI) ministers 
determine the policy framework in which the IS operates. Ministers also set 
and review IS targets, which are announced in Parliament at the beginning of 
each financial year. The Inspector General and Agency Chief Executive 
reports to DTI ministers on the execution of policy, our progress against 
targets, and our plans and proposals for future developments.  
 
The principal roles of the IS are to: 

• administer and investigate the affairs of bankrupts, of companies and 
partnerships wound up by the court, and establish why they became 
insolvent;   

• act as trustee/liquidator where no insolvency practitioner (IP) is 
appointed;   

• take forward reports of bankrupts' and directors' misconduct;   
• authorise and regulate the insolvency profession;   
• advise DTI ministers and other government departments and agencies 

on insolvency, redundancy and related issues;  
• assess and pay statutory entitlement to redundancy payments when an 

employer cannot or will not pay its employees;   
• provide banking services for bankruptcy and liquidation estate 

funds; and, 
• provide information to the public on insolvency and redundancy matters 

via our website, publications, Enquiry Lines.   

Insolvency Service Operations 

In England and Wales a network of Official Receivers (OR) undertakes the 
administration and investigation of bankruptcies and compulsory liquidations. 

The OR is a civil servant who acts on directions, instructions and guidance 
from the Inspector General or, less often, from the Secretary of State. The OR 
is a statutory office holder and also an officer of the courts to which he or she 
is attached. The OR is therefore answerable to the courts for carrying out the 
courts' orders and for fulfilling his/her duties under law.  
 
There are 39 ORs managing offices across England and Wales, organised 
into 7 regional groups, each under a regional director.  
 
 The OR becomes receiver and manager when the court makes a bankruptcy 
order against an individual. The OR becomes the first liquidator when the 
court makes a winding-up order against a company. The OR is responsible for 
protecting the assets of the insolvent person or company and will take 
immediate steps to collect or secure any assets or property of the bankrupt or 
the company.  



If no private sector IP is subsequently appointed the OR becomes the trustee 
of the insolvent person or remains the liquidator of the company.  

The bankrupt or the company director(s) must give the OR information about 
their own or the company's affairs, dealings and transactions. The OR will 
interview them in person or by telephone. The OR will examine their business 
records and any other information about their financial affairs, and will make 
background enquiries of banks, accountants, solicitors and others who have 
had dealings with them. 
 
In every case, the OR reports to creditors giving details of the assets and 
liabilities listed in the case.  Depending on the nature and monetary value of 
the assets, the OR may arrange a meeting of the creditors to consider 
appointing an IP as a trustee or liquidator in their place.   
 
If an IP is appointed as trustee or liquidator, the OR will hand over the 
administration to the IP.  If no IP is appointed, the OR acts as the trustee or 
liquidator to sell assets, distribute the proceeds to creditors and complete the 
administration of the estate. 
 
Whether or not the OR continues as trustee or liquidator, he or she remains 
responsible for investigating the insolvent's conduct and affairs. 
 
 In every bankruptcy (except where he/she decides it is unnecessary) and 
compulsory liquidation, the OR has a duty to investigate the affairs and 
causes of failure of the bankrupt or company and the conduct of the bankrupt 
or directors. 
 
ORs have wide-ranging legal powers to acquire the information and 
documents they need, including the power to hold public examinations in 
court to obtain information. 
 
The investigation may uncover: 

• a criminal offence;  
• a case for the disqualification of directors;  
• a case for a bankruptcy restrictions order or undertaking.  

ORs may consider that the disqualification of unfit directors would be 
appropriate in cases that either they or an IP has investigated. With 
permission from the Secretary of State, the OR will take and argue the case in 
court, or draw up an undertaking for the directors to agree that they will not 
act in the management of a company for a specified period.  
 
Bankruptcy restrictions orders or undertakings, introduced on 1 April 2004, 
can impose the restrictions of bankruptcy for a period of 2-15 years.  
 
 
 



ORs and IPs report to the IS Enforcement Directorate possible criminal 
offences. If the allegations are serious, cases are sent to a prosecuting or 
investigatory authority such as the DTI's Legal Services Directorate or the 
Serious Fraud Office who will decide to prosecute if it is in the public interest. 
 
 
Personal Insolvency Levels in England and Wales 
 
There are two principal statutory procedures dealing with insolvent individuals 
in England and Wales, these are bankruptcy and individual voluntary 
arrangements (IVA).  Whilst the administration and investigation of 
bankruptcies is briefly described above, IVAs are not. 
 
IVAs were introduced by the Insolvency Act 1986 as an alternative to 
bankruptcy that provides greater flexibility to the debtor and better returns to 
creditors than bankruptcy.  They are almost entirely administered by private 
sector IPs.  Initially, IVAs were used predominantly by trading debtors; they 
are now used predominantly by non-trading debtors. 
 
The following table shows the level of personal insolvencies in England and 
Wales over the last 10 years: 
 
Year Bankruptcies IVAs Total 
    
1996 21803             4466 26271 
1997 19892             4545 24441 
1998 19647             4901 24549 
1999 21611             7195 28806 
2000 21550             7978 29528 
2001 23477             6298 29775 
2002 24292             6295 30587 
2003 28021             7583 35604 
2004 35898           10751 46650 
2005 47287           20293 67580 
 
The Principal Enterprise Act Changes – in summary 

• Reduce the automatic discharge of nearly all bankrupts to a maximum 
of 12 months, with earlier discharge for some;  

• Introduce Bankruptcy Restrictions Orders to protect the public and the 
commercial community from bankrupts whose conduct before and 
during bankruptcy has been found to be culpable;  

• Introduce Income Payments Agreements as an administrative 
alternative to court-based Income Payments Orders, but with the same 
force, and both to run for a period of up to three years, irrespective of 
discharge;  

• Limit to three years the period in which a trustee may deal with a 
bankrupt's interest in the sole or principal home of the bankrupt, the 
bankrupt's spouse or a former spouse before that interest revert to the 
bankrupt; and,  



• Reduce the number of restrictions that are automatically imposed on 
undischarged bankrupts. 

Policy Rationale 
 
To put in place an individual insolvency regime that recognises the 
importance of small businesses to the economy reflects the current availability 
of credit to individuals and which will encourage both responsible risk-taking 
by entrepreneurs and the rehabilitation of debtors generally.  To put in place 
effective counterbalances by ensuring that returns to creditors are maximized 
and that the public and commercial community are protected from the actions 
of the culpable minority. 
 
Discharge Period 

The changes to the discharge provisions of the Enterprise Act mean that 
those made bankrupt after 1 April 2004 will receive their discharge one year 
after the date of the bankruptcy order. This compares with the previous 
automatic discharge period of three years.   

However, it should also be remembered that pre-Enterprise Act a number of 
bankrupts received their discharge after two years under the “summary 
bankruptcy” provisions.  Those provisions principally related to cases where 
the unsecured liabilities were less than £20,000. The following table shows 
the level of summary cases in the 3 years prior to 1 April 2004: 

 2001-2002 2002-2003 2003-2004
Number of bankruptcy orders 23,426 25,177 29,633 
Number of summary cases 6,123 6,821 7,905 
Summary cases as % of bankruptcy 
orders 26.03% 26.94% 26.61% 

A bankrupt will not be discharged if there is a court order suspending his or 
her discharge.  (These orders are generally made where the bankrupt has not 
co-operated with the OR or trustee in bankruptcy.) 

In some cases the bankruptcy discharge period will be less than one year. 
This will only occur: 

• where a bankrupt has fully co-operated with the OR and/or trustee;  
• where creditors have not raised any matters relating to the bankrupt’s 

conduct and affairs which require further investigation; and   
• where the OR has filed a notice stating that the investigation of the 

bankrupt’s affairs has been concluded or s/he thinks an investigation is 
unnecessary.  

In the first year after the commencement of the discharge provisions the level 
of cases where automatic discharge occurred after less than1 year is shown 
below:  



 
 2004-2005 
Total no. of bankruptcy orders 37,562 
Number of early discharge 
cases 15,693 
Early discharge cases as % of 
bankruptcy orders 42% 

The average time to early discharge in that year was 6.8 months. 

In the 10 months to 31 January 2006, early discharge notices were issued in 
50.5% of bankruptcy cases, with an average time for early discharge of 7.1 
months. 

Bankrupts’ Home 

The Enterprise Act sets a limit of 3 years on the period during which the 
trustee in bankruptcy can deal with a bankrupt's interest in a property, which is 
the sole or principal home of the bankrupt, the bankrupt's spouse or a former 
spouse.  After this period it will revert back to the bankrupt (i.e. it will no longer 
form part of the bankruptcy estate) unless the trustee realises the interest or 
applies for an order of sale or possession or applies for a charging order over 
the premises in respect of the value of the interest. 

The provisions seek to provide certainty to bankrupts and creditors as to the 
timescale within which the bankrupt’s interest in his or her home will be dealt 
with whilst providing sufficient time for the trustee to realise that interest for 
the benefit of creditors.  Prior to the Enterprise Act that timescale was open-
ended with the home being sold up to 10 or more years after the bankruptcy 
order. 

Approximately 8.5% of bankrupts have an interest in a property that falls 
within their estate. 

Income Payments 

The Income payments regime is designed to ensure that bankrupts make an 
affordable contribution towards their debt.  Prior to the introduction of the 
Enterprise Act the only effective vehicle to secure such payments was the 
income payments order (IPO).  IPOs were only obtainable by application to 
the court and generally ceased on discharge from bankruptcy (effectively 
about 2 years 8 months in duration). The Enterprise Act sets out that IPOs will 
last for 3 years from the date of the IPO. 

IPOs are generally not contested and can only be varied by application to the 
court. 

 



The Enterprise Act introduced income payment agreements (IPA).  An IPA 
establishes a legally binding written agreement between the bankrupt and the 
OR or trustee requiring the bankrupt (or a third party) to make specified 
payments to his trustee for a specified period. This will be enforceable in the 
same way as an IPO. An IPA must specify the period in which it is to have 
effect and that period can apply after a bankrupt is discharged but cannot 
extend to a date more than 3 years after the date of the IPA. An IPA may be 
varied in writing. 

Over the last 6 years the following numbers of IPOs and IPAs have been 
obtained: 
 
Year 
Ended 
31/3 

Total Bankruptcies % Of Bankruptcies 
where IPO/IPA 
obtained 

2001 2434 21961 11.1 
2002 2396 23426 10.2 
2003 2219 25177 8.8 
2004 2961 29633 10.0 
2005 6741 37562 17.9 
    2006* 7515 37099 20.1 
* 9 months to 31/12/05 
Bankruptcy Restrictions Orders/Undertakings 
 
The pre-Enterprise Act regime did little to distinguish between the behaviour 
of bankrupts. Under the Enterprise Act provisions the majority of bankrupts 
will be discharged from bankruptcy, and therefore released from its 
restrictions, after a maximum of one year. But for the small minority of 
bankrupts whose conduct is dishonest, reckless or culpable there are now 
bankruptcy restrictions orders/undertakings. 

A bankruptcy restrictions order (BRO) seeks to protect the public and 
commercial community from those bankrupts who have been dishonest, 
reckless or culpable. The BRO regime covers a wide variety of conduct of 
both traders and consumers. An order lasts between 2 and 15 years and 
imposes restrictions on: 

• obtaining credit of more than £500 without disclosing status; 
•  trading in a name other than the one in which the bankruptcy order 

was made; 
• acting in the management of a limited company, and 
• acting as an insolvency practitioner or receiver and manager.  

Breach of a BRO is a criminal offence.  

The Enterprise Act provisions also brought in bankruptcy restrictions 
undertakings (BRU).  BRUs were brought in as a result of the successful 
introduction of an undertakings regime for company director disqualification by 
the Insolvency Act 2000.   



They are intended for cases where the bankrupt accepts there was 
misconduct as a way of reducing the call on valuable court time.  BRUs have 
the same force and the same effects as a BRO. 

In the first year of operation from 1 April 2004 there were 22 (18 undertakings 
and 4 orders) cases where restrictions were applied, this low initial number 
was expected, as the provisions could not be applied retrospectively.  The 
numbers of BROs and BRUs in the 10 months to 31/1/06 total 529 and are 
shown, by years, in the following table: 
 
Bankruptcy Restrictions Orders and
Undertakings     
     
Number of Years (rounded to
nearest)  Number of 

Undertakings  Number of 
Orders 

2  3  2 
3  37  12 
4  111  12 
5  116  27 
6  56  32 
7  37  16 
8  14  16 
9  8  4 
10  4  6 
11  5  2 
12  2  4 
13  0  0 
14  0  0 
15  0  3 
Total:  393  136 
 
The following table shows the breakdown of allegations in identified cases: 
 
Restriction Allegations proven/not disputed 
     
Allegation  Year to date 
Accounting records     28 
Preferences/Transactions at undervalue     100 
Excessive pension contributions     0 
Failure to supply goods or services     16 
Trading at a time when knew/ought to have known he was
unable to pay debts  10 
Incurring debt without reasonable prospect of
payment     220 
Failure to account for loss     36 
Gambling/rash and hazardous speculation/unreasonable 
extravagance  119 
Neglect of business affairs contributing to the
bankruptcy     13 



Fraud     13 
Non-co-operation     2 
2nd time bankruptcy     2 
Prosecutable matters     7 
Other     37 

BROs (and bankruptcy orders and IVAs) are recorded on the Individual 
Insolvency Register (IIR), so that members of public and the commercial 
community may find information about an individual’s financial status and 
conduct, and thereby make informed decisions.  The IIR is searchable for free 
through the IS website. 

In the 9 months to 31 December 2005 there were a total of 1,001,747 
searches made of the IIR through the IS website. In addition, the IS provides 
daily downloads of the IIR to a number of commercial organisations such as 
the major credit reference agencies and some lenders. 
  
Stigma 

 
Research such as the EC’s Eurobarometer and the Global Entrepreneurship 
Monitor have identified the fear of failure and its consequences as a powerful 
disincentive to potential entrepreneurs.  One of those disincentives was the 
large number of restrictions that automatically applied to an undischarged 
bankrupt.  The Enterprise Act provided an opportunity to review that wide 
range of automatic and mandatory restrictions.  
 
The Enterprise Act seeks to remove some unnecessary restrictions that 
automatically apply as a result of bankruptcy.  The Act itself amends, for 
example, the position regarding disqualification from Parliament and the 
automatic restriction on bankrupts serving as a member of a local authority.  
In both cases, disqualification only occurs upon the making of a BRO. 

 
The Enterprise Act also provides for an order-making power to maintain, 
repeal, amend or abolish other restrictions.  An order removing or amending 
23 further pieces of legislation will shortly be laid.  
 
 
Post-Enterprise Act Bankruptcy - An Easy Way Out? 
 
There are no grounds to claims that bankruptcy has become an easy option 
under the Enterprise Act proposals. The IS view is that the argument often 
gets distorted by undue weight being given to the shorter discharge period, 
which may make bankruptcy more attractive to a minority, with little account 
taken of the still harsh effects of the system.   

Bankruptcy still has a wide-ranging impact on the lives of those who enter it.  
They risk losing their homes; their possessions and they face severe 
restrictions on their finances, such as availability of bank accounts and their 
ability to obtain future credit, including mortgages.  



If a bankrupt has surplus income, he or she is increasingly likely to be subject 
to an IPO or an IPA, which are not affected by early discharge and will 
continue to run after discharge for the full 3-year period and can be varied to 
take account of changing circumstances. 

One criticism of the shorter discharge period has been the effect it will have 
on “after-acquired property”, that is property that comes into the bankrupt’s 
possession after the bankruptcy order and can be claimed by the trustee 
whilst the bankrupt is undischarged.  The criticism being that by reducing the 
discharge period from 3 years to 1, creditors must lose out.  In reality, such 
claims by the trustee are so rare that the real effect is negligible.    

Post Enterprise Act bankrupts can also be subject to BROs if they represent a 
risk to the public or commercial community, placing restrictions on bankrupts 
for between 2-15 years.  The previous system only allowed for criminal action 
against bankrupts where there was misconduct.  BROs provide the IS with 
more flexibility in the way they deal with those who represent risk to public or 
commercial interest. 

The OR continues to ascertain the facts in every case.  The IS is experienced 
in identifying misconduct (having almost 20 years experience of disqualifying 
directors) and continues to prosecute bankrupts where appropriate.  There 
remains, and always will, a degree of stigma and pain associated with 
bankruptcy, and the Enterprise Act does not alter that.  By drawing a clear 
distinction between unfortunate, reckless and dishonest, the IS hope to focus 
stigma where it is most warranted. 

Is the Enterprise Act Driving Numbers? 
 
Some, mainly early, comment seemed to suggest that the Enterprise Act was 
the principal driver of bankruptcy numbers in England & Wales.  However, 
whilst it would be nonsense to suggest it has had no effect, the available 
evidence points to the fact that it, and legislative change generally, is not the 
principal driver of bankruptcies. 
 
Firstly, I would refer back to the previous section, which sets out why 
bankruptcy is not an easy way out of financial difficulties and that, having 
regard to the fact that a high proportion of bankrupts seek advice before going 
bankrupt, I feel it unlikely that they take that particular leap lightly. 
Secondly, we should consider the levels of other indicators of financial 
problems in the UK and compare them against the 28% and 32% increase in 
bankruptcies in 2004 and 2005 respectively: 
 

• Over the same two years, the numbers of IVAs increased by 42% and 
89% respectively and IVAs have not been changed by the Enterprise 
Act; 

• According to official DTI statistics, the numbers of sequestrations in 
Scotland increased by 51% from 2004 to 2005, sequestrations have 
not been changed by the Enterprise Act; 



• I have not been able to obtain figures from Northern Ireland but recent 
increases in bankruptcies there have been broadly comparable to the 
bankruptcy increases in England & Wales.  Their changes to 
bankruptcy based on the Enterprise Act are not yet in force. 

 
Thirdly, the vast majority of other research, principally in the US, into the 
causes of rising bankruptcy numbers suggests that legislation is not the major 
determinant of bankruptcy numbers. 
 
Mark M Zandi suggested that although the doubling of US exemption levels in 
the 1994 Bankruptcy Reform Act contributed to increased bankruptcy filings, 
their contribution was small.  He drew on the experience of Canada and on 
econometric models of personal bankruptcy filings.  Zandi highlights the 
predominant factors causing the increased filings as shifting loan standards 
and rising household debt burdens, or as he described it “easy credit” and 
“profligate borrowing”.   
 
Professor Ausubel of the University of Maryland, in testimony before the 
Senate committee on bankruptcy reform, referred to a study by Capital One 
Financial Corporation (one of the largest issuers of credit cards in the US).  
That study concluded that 98% of the variation in the personal insolvency rate 
during 1987-96 could be explained by four factors: 
 

• The increase in the number of credit card accounts; 
• The household debt burden; 
• Unemployment; and, 
• Interest rates. 

 
This is confirmed by Stuart Feldstein (President of SMR Research – a leading 
market researcher of consumer financial services) although he additionally 
gave decreased savings levels and the legal advertising of bankruptcy 
services as reasons. 
 
Moss & Gibbs in their research say that, “ tightening the bankruptcy rules 
might make sense if declining stigma and increased ease of filing were the 
main culprits for rising bankruptcy rates.  But if the recent surge in consumer 
filings were instead the product of changes in the volume and distribution of 
consumer credit, then creditor-friendly bankruptcy reforms might actually lead 
to more lending (including more low end lending) and thus an increased 
number of bankruptcies in the future.” 
 
I will not refer at length to the recent pilot study by John Tribe of Kingston 
University as he will no doubt be referring the Committee to it in some detail. 
However, he did say, “It seems on the whole that bankrupts have not been 
swayed by the reduced discharge period.  Simply, they are insolvent and 
therefore have to seek redress to the bankruptcy procedure.” 
 
Lastly, I would refer to work by both the DTI’s Operational Research Unit 
(ORU) and the Bank of England.  The ORU are of the view that in their 
predictions of bankruptcy numbers, the most active component is total debt.  



The Bank of England, in their Financial Stability Report of June 2005 
principally attribute the increasing numbers of personal insolvencies to the 
rise in household indebtedness and go on to say that it is unlikely that the 
recent rise in bankruptcies are due to the changes introduced by the 
Enterprise Act 2002, given that the upward trend in insolvencies was 
established before the change to legislation.  
 
All of the above casts considerable doubt on the proposition that the 
Enterprise Act changes have been the principal driver of the recent increases 
in personal insolvencies. 
 
 
 


