
SUBMISSION FROM CENTRE FOR INSOLVENCY LAW AND POLICY  
 
Introduction
 
1. I am a Senior Lecturer in Law at Kingston Law School, Kingston 

University, UK. I have been invited to address the Enterprise and Culture 
Committee1 of the Scottish Parliament as author the Bankruptcy Courts 
Survey 2005 (BCS 2005)2. Copies of the BCS 2005 have been forwarded 
to the committee in advance of this paper. The committee is considering 
the Bankruptcy and Diligence etc (Scotland) Bill.3 This paper relates to 
Part 1 of the Bill only and is divided into two parts; (A) the BCS 2005, and; 
(B) The Enterprise Act 2002 and the Bankruptcy and Diligence etc 
(Scotland) Bill. This paper constitutes the six-page written submission that 
the committee requested in advance of the committee meeting.4 I 
apologise for unavoidably exceeding this limit. 

 
 
A. The BCS 2005 
 
2. In March 2005 the Centre for Insolvency Law and Policy (CILP)5, Kingston 

Law School, Kingston University, received £26,600 research funding to 
undertake two pilot studies. The funding was provided by the Insolvency 
Service, an executive agency of the Department of Trade and Industry. 
The first project, entitled, The BCS 2005 reported in January 2006. The 
project consisted of a pilot study questionnaire of six bankruptcy courts in 
England and Wales (Birmingham, Cardiff, Croydon, Exeter, Newcastle 
and Reading). 955 respondents returned completed questionnaires giving 
an 11.5% response rate. 

 
3. The main conclusions of the BCS 2005 
 

Debtor associated: 
• The main cause of bankruptcy is bankrupt acknowledged credit misuse, 

followed by business failure. 
• Males are the majority users of the bankruptcy regime.   
• There is no definitive age range for the typical bankrupt. 
• Debtors present the majority of bankruptcy petitions. 

                                                 
1 Hereafter referred to as the committee. 
2 Tribe, J. Bankruptcy Courts Survey: 2005 - Final Report: A Pilot Study. Kingston Business School 
Occasional Paper, No.59: ISBN: 1-872058-88-4. (222 pages) January 2006. I am not an authority on 
Scottish bankruptcy law and sequestration, in this regard see: Mackenzie-Skene, DW. Insolvency Law in 
Scotland. LexisNexis UK, 2000 and: Ziegel, J. Comparative Consumer Insolvency Regimes – A Canadian 
Perspective. Hart Publishing, Oxford, 2003, at Chapter 6 – Scotland. 
3 Hereafter referred to as the Bill. 
4 I am grateful to Hamish Anderson (Norton Rose), Michael Mulligan (Halliwells LLP), Professor David 
Graham QC (13 Old Square), and Lisa Colclough (Citizens Advice Bureau), for our discussions in relation to 
this paper. Any errors or omissions are those of the author, with whom sole responsibility must reside. 
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• The vast majority of bankrupts are not homeowners prior to bankruptcy. 
• Bankruptcy does not affect employment. 
• Knowledge of the Enterprise Act 2002 provisions and their effects is low 

amongst bankrupts. 
• The majority of bankrupts feel morally at fault for their debt problems. 
• A large majority of bankrupts did not know what level of indebtedness they 

were being released from. 
 

Creditor associated: 
• Bankrupts experience immense difficulties in obtaining bank accounts post 

discharge, which inhibits them from rehabilitation into the credit world. 
• The non-monetary effects of bankruptcy are voluminous, but primarily 

feature dissatisfaction with lenders. 
 

Procedure associated: 
• Informal voluntary arrangements and individual voluntary arrangements 

are close second choice solutions for over-indebted individuals.  
• Alternative routes to bankruptcy are explored prior to the bankruptcy route 

being pursued. 
• Word of mouth and voluntary sector advice are the main information 

conduits for personal insolvency advice. 
• Bankruptcy as an experience is overwhelmingly perceived as negative 

and stigmatising by bankrupts. 
• Bankrupts sum up the bankruptcy process as being ultimately an efficient 

system. 
• The one year maximum period before automatic discharge is deemed 

sufficient by bankrupts. 
 

Profession/Advice associated: 
• Communication and advice from Trustees in Bankruptcy is good according 

to bankrupts. 
• Communication and advice from the Official Receiver is overwhelmingly 

good according to bankrupts. 
• Bankruptcy jurisdiction within the County Courts is efficient and the 

supporting infrastructure is well maintained. 
• On the whole lawyers are not involved in the bankruptcy process in terms 

of advice; the Citizens Advice Bureau is the main provider of personal 
insolvency advice. 

 
4. Recommendations of the BCS 2005 
 

a. Consider the division of bankruptcy into a two-tier system differentiating 
between entrepreneurially derived debt and consumer derived debt, 
perhaps under the headings of “business bankruptcy” and “personal 
bankruptcy”. (Paragraphs 5-7 below). 
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b. Formulate and enact a system of debtor and creditor education. In light of 
the recent dramatic growth in consumer debt levels reappraise the 
conduct of consumer debtors, but in particular lending institutions, 
focusing on the creditor’s responsibility and conduct regarding the 
consumer debtor’s personal over-indebtedness. (Paragraphs 8-11 below). 

c. Whilst considering the division of the bankruptcy procedure between 
“business bankruptcy” and “personal bankruptcy” also consider 
eradicating the term ‘bankruptcy’ for non-culpable consumer debt cases. 
(Paragraphs 12-15 below). 

 
5.  A Procedure for dealing with two types of bankrupt 
 

In the introduction to the Insolvency Service’s recent Improving Individual 
Voluntary Arrangements consultation paper, Mr. Desmond Flynn, 
Inspector General and Agency Chief Executive of the Insolvency Service 
observed that, “we have seen a large increase in the availability of credit 
and, as a consequence, increasing numbers of individuals with debt 
problems. Over time, non-traders have become the main users of the 
various debt solutions for individuals, including IVAs.”6 This is an 
interesting observation which begs the question for whom are we 
designing our personal insolvency laws? Should our personal insolvency 
laws be framed to “encourage entrepreneurship and responsible risk 
taking”7 or rather to assist consumer debtors?, after all, “we appear to be 
moving towards the models present in the United States, Canada and 
Australia where consumer bankruptcies form a very significant majority of 
cases.”8  If we take bankruptcy, as distinct from the other available 
personal insolvency procedures, i.e. IVAs, who are the bankruptcy 
procedures main users? If they are on the whole consumer debtors should 
our bankruptcy laws be tilted towards their interests as opposed to the 
less common risk taking entrepreneur? Should there be separate regimes 
for both types of debtor? If the Insolvency Service does intend to move 
away from the “one-size-fits-all”9 approach, how might this be achieved as 
between the more common consumer debtors and their less prevalent 
relations, the risk taking entrepreneur?10 In Justice’s 1994 Agenda for 
Reform a proposal was mooted that would provide for a two-tier 
bankruptcy system. It is worth quoting the committee’s proposal in full: 

                                                 
6 Improving Individual Voluntary Arrangements. Insolvency Service, DTI publications, July 2005, at page 5. 
7 Productivity and Enterprise: Insolvency – A Second Chance. Insolvency Service, DTI, The Stationary 
Office, London, July 2001, Cm 5234, Hereafter referred to as Productivity and Enterprise, at para 1.1.  
8 Ibid, at para 1.47 
9 ibid, at para 1.2. 
10 One learned commentator has observed that there should be no differentiation made between 
entrepreneurial debt and consumer debt, see: Ziegel, J. The Philosophy and Design of Contemporary 
Consumer Bankruptcy Systems: A Canada-United States Comparison (1999) 37, Osgoode Hall Law 
Journal, p.205. However, another learned commentator has observed, “This “one-size fits all” approach is 
misguided and at last there is encouraging evidence that the policymakers are moving towards a more 
discriminating treatment of different types of debtor.” (per Milman, D. Personal Insolvency Law, Regulation 
and Policy. Ashgate Publishing Ltd, 2005, at page 26). 
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“the ‘serious’ tier should perhaps have a less relaxed automatic discharge 
regime, buttressed by positive requirements that the debtor should be 
seen to make some effort to rehabilitate himself, e.g.  by making regular 
payments out of income. The ‘non-serious’  tier could have little or no 
investigatory function , and could perhaps benefit from automatic 
discharges taking place in as little as 12 months. The term ‘bankrupt’ 
should be reserved for serious cases, and should indeed carry a degree of 
stigma, but the less serious cases could benefit from a new title such as 
‘enforcement restriction order.’”11

 
6. The results of the BCS 2005 show that the characteristics of the average 

debtor are that they are pre-dominantly (over 49%) over-committed 
consumer debtors. It could be argued therefore that Justice’s ‘two-tier’ 
proposal is supported by primary source evidence. If bankrupts are on the 
whole consumer debtors should our insolvency laws be more focused 
primarily on resolving their difficulties?12 This ‘two-tier’ approach is far 
from a new idea. The Bankruptcy Act of 184913 drew a distinction for 
purposes of discharge between blameworthy and non-blameworthy 
bankrupts. The Cork committee also saw bankruptcy as a procedure that 
should be maintained only for the most serious cases, leaving other 
regimes to deal with less culpable bankrupts.14 A distinction must be 
made at this point between the culpability of the bankrupt and the type of 
bankrupt for the purpose of a multi-tier approach. The two issues are 
separate, namely a ‘two-tier’ approach to distinguish between consumer 
bankrupts and entrepreneur bankrupts and a ‘two-tier’ approach to 
distinguish between blameworthy and non-blameworthy bankrupts. The 
need for a division of treatment between types of bankrupt seems to be 
supported by evidence as presented in this survey, namely consumer 
bankrupts are the majority users and by at least one international 
organisation.15 The practical utility and cost implications of a two tiered 
approach may be prohibitive, but if the current bankruptcy laws are framed 
in such a way as to relegate the main user behind the current policy and 
political objectives of the political party in power, then the long term 
majority users will surely suffer from an incoherent framework designed for 
short term policy objectives, not long term coherent law reform.   

 

                                                 
11 Justice: Insolvency Law an Agenda for Reform, London, 1994, at para 4.32. Hereafter referred to as 
Agenda for Reform. 
12 The Cork Report (The Cork Report, Report of the Review Committee, Insolvency Law and Practice. 1982. 
Cmnd 8558. Hereafter referred to as Cork Report.) of course noted at paragraph 272 that, “the most urgent 
need of all is for the introduction of a simple, accessible and inexpensive procedure for dealing with the 
ordinary consumer debtor.” If anything this urgency has grown stronger. Their “Order for Liquidation of 
Assets” proposal was of course note adopted, see their paragraphs 585-588. 
13 12 and 13 Vict, c.106. 
14 Cork Report at para 554. 
15Insol International. Consumer Debt Report – Report of Findings and Recommendations. London, May 
2001., recommendation 3. 
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7. The Enterprise Act 2002 was the flagship statute of the Labour 
Government’s second term parliament.16 Combining both elements of 
competition law and insolvency law, the statute is lengthy and far 
reaching.17 It could be argued however, that by placing the insolvency 
provisions, and specifically those relating to personal insolvency within this 
act instead of within a separate new Insolvency Act 2003, has tilted the 
balance of our personal insolvency laws towards the entrepreneurial over 
committed individual whereas in fact the majority users of the system are 
consumer debtors. Perhaps the clothing of the provisions, i.e. within an 
Enterprise Act, with all the connotations as to entrepreneurship, 
investment, growth, etc, which that brings, as opposed to formulating the 
provisions and presenting them within a new Insolvency Act are just 
presentational matters. However, a corollary of placing the provisions 
within the Enterprise Act 2002 have been to give the impression that the 
new discharge provisions, for example, were intended for entrepreneurs 
but are being abused by consumer debtors. If one takes the totality of the 
new personal insolvency provisions, i.e. the Bankruptcy Restriction Order 
(BRO) and the Bankruptcy Restriction Undertaking (BRU) in addition to 
the reduced discharge period, one can see that the new provisions are 
about much more than just discharge. Unfortunately, the vehicle used to 
bring them onto the statute book appears to have given the public (and 
bankrupts) the impression that the discharge provisions, intended for 
entrepreneurial recovery, are open to use (and abuse) by all. If one takes 
these provisions in tandem with the BRO and BRU provisions one can see 
that this is clearly not the case. As a raft of provisions they are balanced, 
from a presentational perspective however their effects have been 
skewed. It is lamentable that apparent short-term political necessity can 
dictate long-term law reform activity. If a division is made between 
entrepreneurial bankruptcy and consumer bankruptcy perhaps the terms 
“entrepreneurial bankruptcy” and “consumer bankruptcy” could be used to 
differentiate between the two regimes. This approach must however be 
tempered with the considerations outlined below, namely that bankruptcy 
as a term of art should be removed from the insolvency lexicon for 
consumer debt cases. 

 
8.  Educational initiatives – Debtor and Creditor orientated18

                                                 
16 See further: Parker, A. The Financial Times. “'Rescue' bill could push up business failures.” (04/10/02); 
Eaglesham, J. The Financial Times. “Call for tougher 'rogues charter'” (28/10/02) at page 4; Eaglesham, J. 
The Financial Times “Bill could multiply personal bankruptcies, peers warned.” (21/10/02) at page 4; 
Eaglesham, J. The Financial Times “Critics raise fears over bill to help bankrupts” (02/07/02) at page 2. 
17 On the personal side the following changes were brought into force by the Enterprise Act 2002 on 1st April 
2004: s.263A  IA 86 (fast track IVAs); s.279 IA 86 (reduction in the automatic discharge period); s.281A IA 
86 (bankruptcy restriction orders); s.283A IA 86 (bankrupt’s home and IP activity); s.289 IA 86 (Investigation 
by the OR); s.310-310A IA 86 (Income Payments Orders and Income Payment Agreements); s.313A IA 86 
(low value homes). On these provisions see further: Davies, S (Ed). Insolvency and the Enterprise Act 2002. 
Jordans, London, 2003, and Milman, op cit. 
18 On the American and Canadian experience of consumer debt education see, inter alia: Gross, K. 
Establishing Financial Literacy Programmes for Consumer Debtors: Complex Issues on the Platter, Chapter 
17 in Consumer Bankruptcy in Global Perspective at 343–360 (I. Ramsay, J. Niemi-Kiesilainen & W. C. 
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The idea of debtor education is not popular.19 In Bankruptcy – A Fresh 
Start, financial counselling for bankrupts was mooted as a possible reform 
initiative.20 In Productivity and Enterprise it was noted that this proposal 
(as well as a number of others), “received little support and are not being 
taken forward at this time.”21 In order to combat the rise in consumer debt 
one solution could be to facilitate a programme of debtor education or 
compulsory financial counselling. This could be undertaken both before 
problems arise in terms of personal over-indebtedness and post-
bankruptcy discharge to help reduce the risk of a second bankruptcy.22 
Ideally, credit responsibility should be taught at a much earlier stage than 
at the onset of insolvency or immediately after the consequences have 
come to fruition. Perhaps the incorporation of credit management 
awareness within general studies or citizenship qualifications undertaken 
during secondary education would provide one barrier to credit-misuse.   

 
9. At the adult stage credit providers could be given a duty to supply to 

potential debtors a ‘Credit Responsibility Pack’ or a ‘Code of Good 
Financial Behaviour’ that outlined the problems of personal over-
indebtedness and the possible outcomes of default. If the debtor does not 
read and sign the same and submit to a central register then their 
automatic discharge period could be delayed to take into account their 
earlier irresponsible approach to credit usage. Bankrupt debtors upon 
discharge could also be given the option of attending a ‘Credit 
Responsibility Day’ at which they are given education and advice to 
ensure that they do not repeat past financial mistakes.   

 
10. It could be argued that the current growth in bankruptcy levels has been 

caused by at worst irresponsible lending practices and at best over 
generous lending practices of credit providers. The bankruptcy procedure 
and its effect must be viewed in the wider context of the whole credit 
system. Consumer debt has risen demonstrably in the last few years. As 
Roger Oldfield observed in the R3 9th Survey of Personal Insolvency, the 
Enterprise Act 2002 reform provisions were perhaps biased towards failed 
entrepreneurs, whereas the greatest area for concern perhaps lies with 

                                                                                                                                                 
Whitford eds., Oxford: Hart, 2003); Gross, K & Bloc-Lieb, S & Wiener, RL. Lessons from the Trenches: 
Debtor Education in Theory and Practice (2002) 7 Fordham Journal of Corporate and Financial Law 503–
524; Gross, K & Bloc-Lieb. S. Debtor Education: Making Sure a Good Idea Does Not Go Awry (2000) Norton 
Bankruptcy Law Adviser, January 2000, at 6–10. 
19 It is also not new. The 1969 Payne Committee report (Report of the Committee on the Enforcement of 
Judgment Debts. London, Cm 6909) unsuccessfully recommended a form of debt counselling.  
20 Bankruptcy – A Fresh Start. Insolvency Service, DTI publication, April 2000, at paragraphs 7.19-7.21, 
noting the Canadian position where compulsory financial counselling is a condition of discharge (paragraph 
4.8). 
21 Productivity and Enterprise, at paragraph 1.5. 
22 Bankruptcy itself is seen as a learning process by some bankrupt respondents to the BCS 2005; for 
example, one Birmingham respondent noted, “I would say that it [bankruptcy process] certainly got me back 
on my feet, enabling me to re-build my life and it has also tought me many valuable lessons.” (Birmingham 
ref: IH. verbatim) 
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consumer debtors. The BCS 2005 shows that this is still a truism. Just as 
society is concerned that if individual debtors become insolvent their 
culpability for putting themselves in that position should be investigated 
and in some cases punished, society is also concerned at the conduct of 
other parties (e.g. banks) whose actions contribute to the creation of that 
insolvent estate. This need was of course recognised by the Cork 
committee when they stated that society needs to be satisfied, “whether 
and to what extent the responsibility for the insolvency is attributable to 
someone other than the insolvent.”23 It is of course within the public 
interest to ensure that any such behaviour is identified and prohibited thus 
reducing the incidence of bankruptcy. 

 
11. In relation to imprisonment for debt Johnson observed that: “those who 

have made the laws, have apparently supposed, that every deficiency of 
payment is the crime of the debtor. But the truth is that the creditor always 
shares the act, and often more than not shares the guilt of improper trust. 
It seldom happens that any man imprisons another but for debts which he 
suffered to be contracted in hope of advantage to himself, and for 
bargains in which he proportioned his profit to his own opinion of the 
hazard; and there is no reason why one should punish the other for a 
contract in which both concurred.”24 This point was again taken up in 1972 
when Ziegel observed; “the consumer bankrupt is not the sole author of 
his own misfortune. As often as not his creditors have substantially 
contributed to his difficulties by creating an environment in which the buy 
now, pay later syndrome has created the dominant characteristic of our 
consumer age.”25  This is an extremely important point. Are irresponsible 
lending practices partly responsible for the position of consumer 
insolvents?26 Should creditors be educated? It is an axiom of modern 
society that we have markets in both consumer and commercial credit.27 
As noted above, the market in consumer credit has grown manifestly, but 
this has not been matched by similar growth in the growth of regulation or 
temperance of lending practices.28  The respondents qualifying 
statements to questions 7 and 18 of the BCS 2005 both strongly suggest 
that individuals are being extended credit which they are financially in no 
position to repay. 

 
 
 

                                                 
23 Cork Report at paragraph 1735 (d). 
24 Montagu, B. Enquiries respecting the insolvent debtors bill, with opinions of Dr. Paley, Mr. Burke and Dr. 
Johnson. London, 1815, at page 520-521. 
25 Ziegel, J. Consumer Bankruptcies (1972) Chitty’s Law Journal, vol.20, no.10, p.325, at page 330. 
26 See further: Hosking, P & Morgan, J. The Times. “Report accuses Lloyds TSB over lending practices.” 
(10/05/05), where it is reported that, “an audit report written by the bank’s own officials accuses many 
branch staff of being motivated mainly to maximise their bonuses by giving loans, and of paying little 
attention to their customers’ circumstances.” 
27 Milman at xxxiii. 
28 See Cork Report, Chapter One. 
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12. Terminological Difficulties 
 

The term ‘bankruptcy’29 is a multi-faceted one which requires a brief 
exposition. The epistemological derivation of bankruptcy is, as Blackstone 
opines, derived from “the word bancus or banque, which signifies the table 
or counter of a tradesman30 and ruptus, broken; denoting thereby one 
whose shop or place of trade is broken and gone; though others rather 
choose to adopt the word “route”, which in French signifies a trace or 
track, and tell us that a bankrupt is “one who hath removed his banque, 
leaving but a trace behind.”31 Bankruptcy as understood in English legal 
parlance can be defined as a legal position or state and it exclusively 
applies to individuals.32 In a number of historical statutes, there have been 
defined ‘acts of bankruptcy’ and bankruptcy has been consequentially 
judicially defined as relating to the commission of such an act. For 
example, keeping house, fleeing the realm, and not paying one’s creditors, 
have all been characterised as acts of bankruptcy.33 If an individual is 
bankrupt, they are in a legal state or position, a normal characteristic of 
which is a complete inability to pay their debts. A number of 
consequences arise upon an incidence of bankruptcy,34 but what is 
important to this study is the effect the word has on people who become 
bankrupt.  
 

13. Responses to the BCS 2005, particularly replies to questions 7, 17, 18, 
and 19 denote that the term still attracts stigma in England and Wales. 
Indeed, there is also strong judicial comment to this effect, e.g. “it is not as 
if bankruptcy leads to the debtor's incarceration as it might have done 150 
years ago. That is not to underplay the unpleasantness, seriousness and 

                                                 
29 Radin has noted that, “the word bankrupt is a good English word deliberately Latinized from the French” 
and that the earliest instance in law of the term bankruptcy being used was in 1539 in a State Paper of that 
year (see: Radin, M. The Nature of Bankruptcy [1940] vol.89, no. I, pages 1 to 38, at page 1). It is also noted 
that More’s  Apology, c.XXI, 1533 contains a reference to the term. Bankrupt is defined in the OED as, 
‘declared in law unable to pay their debts’ from; The New Oxford Dictionary of English. Oxford University 
Press, Oxford, 1998, at page 136. ‘Bankruptcy probably means the commission of an act of bankruptcy 
followed by an adjudication’ from; James, J. Stroud’s Judicial Dictionary of Words and Phrases. 5th Edition. 
Sweet & Maxwell Ltd, London. 1986, at page 241. 
30 Dufresne 1. 969. 
31 Blackstone’s Commentaries, vol.II, 1829. See also; Cokes Institutes, 4 Inst 277. Honsberger opines that 
the word is derived from, “the Italian “banca rotta” which is literally “bank broken” or “bench broken”. The 
allusion is said to be to the custom of breaking the table or counter of a defaulting tradesman. This became 
the symbol of a trader’s failure” (see: Honsberger, J. The Nature of Bankruptcy and Insolvency in a 
Constitutional Perspective [1972] Osgoode Hall Law Journal, vol.10, no.1, 199-207, at page 203). 
32 See: Fletcher, I.F. The Law of Insolvency. 3rd Edition. Sweet & Maxwell Ltd. London, 2002, at paragraph 
1-009. 
33 See for example; ex. p. Attwater, 5 Ch.D. 30.  
34 For example, formal notice is given of the bankruptcy order in the London Gazette (Insolvency Rules 1986 
6.34 and 6.46), the bankrupt’s property (as defined by s.283 and s.436 IA 86) vests in the Trustee in 
Bankruptcy; the Trustee in Bankruptcy will distribute the proceeds derived from those assets to creditors in 
the defined manner (see ss.328, 233, 348, 176A, 386 and Schedule 6 of the IA 86); creditors lose the right 
to take individual action. 
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stigma of bankruptcy.”35 Perhaps in cases of consumer insolvency it might 
be appropriate to reappraise the use of the word bankruptcy if we are to 
truly relieve and rehabilitate individuals.  

 
14. A renaming of the procedure under which these species of insolvent pass 

might be considered desirable. Perhaps a term such as, Personal 
Financial Protection Order (PFPO) might be considered. This PFPO 
regime would be roughly analogous to the recently proposed Debt Relief 
Order in that it would provide for a scheme in the alternative to bankruptcy 
for consumer debtors,36 however the PFPO regime would ostensibly be 
exactly the same as current bankruptcy regulations for debts under 
£100,000 for non-culpable bankrupts. This name change might reduce the 
attendant issues of stigma that bankruptcy as a term still manifests in 
English Society. The term bankruptcy is exhausted in the English 
language.37 It has through five centuries of use become burdened with 
negative preconceptions and terminological confusion and it unfortunately 
still retains connotations that are not conducive to current notions of relief 
and rehabilitation. One bankrupt respondent to the survey in replying to 
whether the bankruptcy system has met her expectations observed, “Yes, 
it’s a dirty word and I feel very dirty so yes it has met my expectations.”38 
As long as views such as this and those noted above in answers to 
questions 7, 18, and 19 are maintained then it is unlikely that we can 
move to a position were attitudes to the term and procedure are likely to 
change.  

 
15. Whilst this suggestion simply involves the employment of a euphemism39 

it does move us away from the historical connotations attendant with the 
term bankruptcy. Is the continued use of the term bankruptcy with its 
historical antecedents, in an environment where we are trying to make the 
attitude to and results of the bankruptcy system not anachronistic? As well 
as modernising procedures, should we not also modify the procedure’s 
name? If we are to retain bankruptcy as a term of art it should be used as 
the Cork committee intended40 and as history has used it, namely for the 
more serious cases of personal over-indebtedness where some form of 
miscreant behaviour is extant.  

 

                                                 
35 per Neuberger, J in West Bromwich Building Society v Crammer [2002] EWHC 2618 (Ch), [2003] BPIR 
783, at paragraph 48. See also, Coppard v Commissioners of Customs and Excise (Transcript) 23 January 
2001, at paragraph 30, where Judge Seymour QC notes, “there is, no doubt, a stigma attached to having 
been made bankrupt.” 
36 See: Relief for the indebted – an alternative to bankruptcy – Summary of Responses and Government 
Reply. Insolvency Service, November 2005. 
37 I am grateful to Professor David Graham QC for this point. 
38 BCS 2005: Birmingham ref: DO. 
39 Just as Receiving Orders became synonymous over time with bankruptcy the PFPO might also suffer the 
same fate. 
40 See Cork Report at paragraph 554. 
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The following division of use is therefore promulgated; retain bankruptcy in 
its current Enterprise Act 2002 state and as a term of art for serious cases 
of personal over-indebtedness (e.g. where BRO and BRU orders apply) 
on the one hand, and use the PFPO procedure for small consumer debt 
cases which are in effect now subject to the bankruptcy procedure.  

 
 
 
 
(B) The Enterprise Act 2002 and the Bankruptcy and Diligence etc 
(Scotland) Bill 
 
16. BCS 2005 – Enterprise Act 2002 
 

As originally envisaged, and proposed to the Insolvency Service, the BCS 
2005 survey was intended to progress as a pilot study which was very 
much in the nature of a ‘fishing expedition’. One function of the BCS 2005 
was to ascertain whether the Enterprise Act 2002 had a demonstrable 
effect on the law of personal insolvency. For example, the following 
questions were put to bankrupt respondents to ascertain if the discharge 
provision changes had affected usage: 

 
9.  Were you aware that the automatic discharge period was reduced 

in 2004 from 3 years to 1 year before you began your bankruptcy 
experience? 

10.  How much of an influence did the reduction in the automatic 
discharge period from 3 years to 1 year have on your decision to go 
through the bankruptcy debt relief route? 

13.  Do you think one year before discharge is a sufficient time-period? 
14.  Should the automatic discharge be [longer or shorter then one 

year]? 
15.  What length of time do you think an individual should be adjudged 

bankrupt before they receive an automatic discharge? 
  

Please see the full BCS 2005 at pages 67 to 75, 88 to 98, and 182 to 186 
for full responses to these questions. In totality the reforms do not seem to 
have affected the users of the English and Welsh provisions, as 
bankruptcy appeared to be the only viable option for these over-indebted 
individuals. 
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17. Bankruptcy and Diligence etc (Scotland) Bill – points for   
consideration 
 

Barriers to entry 
 

The prohibitive cost of entry into the bankruptcy regime is highlighted by 
the BCS 2005 and has been cited by the Citizens Advice Bureau as an 
issue as regards the individuals who typically seek advice from them.   

 
Entrepreneurial Focus 

 
Do the reforms as envisaged truly help to rehabilitate the entrepreneur or 
are they more concentrated on administration and cost reform of the 
Scottish personal insolvency system? Would the insertion of a private 
residence exemption be more beneficial to the rehabilitation of 
entrepreneurs or to the promotion of entrepreneurial endeavour in the first 
instance?41

 
Policy Objectives 

 
This BCS 2005 pilot project is now complete. A number of issues have 
presented themselves as being ripe for further research, e.g. (1) debtor 
education, (2) the credit environment, and (3) debtor advice. What are the 
primary aims of the Bill’s anticipated social policy changes? Are they to 
ensure a social culture of debt discharge for all insolvents both 
entrepreneurial and consumer in nature? If irresponsible lending practices 
are a major cause of personal over-indebtedness (this hypotheses will be 
tested in the expanded research – ‘credit environment’), this coupled with 
the reduction in the disadvantages of bankruptcy may lead to a position of 
unacceptable bad debt write off, i.e. people are incurring debt with no 
intention to repay. 

 
18. Particular Provisions of the Bill 
 

s.1 of the Bill – amendments to s.54 of the Bankruptcy (Scotland) Act 
198542

This proposed change to the 1985 Act is analogous to the change to s.279 
IA 86 that the Enterprise Act 2002 caused in relation to reduction in the 
automatic discharge period. 

 
s.2 of the Bill – amendment to s.56 of the 1985 Act 
This proposed change to the 1985 Act is analogous to s.281A IA 86 in 
relation to bankruptcy restriction orders and bankruptcy restriction 
undertakings. 

                                                 
41 I am grateful to Hamish Anderson for this point. 
42 Hereafter referred to as the 1985 Act. 
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s.17 of the Bill – insertion of new s.39A into the 1985 Act 
This proposed change to the 1985 Act is analogous to s.283A IA 86 in 
relation to the bankrupt’s home and the activity/inactivity of the insolvency 
practitioners in relation to the debtor’s home. 

 
 
 
 
John Tribe 
 
Kingston Law School, Kingston University 
 
28th February 2006 
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