
SUBMISSION FROM THE INSTITUTE OF CHARTERED ACCOUNTS OF 
SCOTLAND 
 
Institute of Chartered Accountants of Scotland (ICAS) is the professional body 
responsible for licensing the vast majority of Scotland’s Insolvency 
Practitioners (around 115 out of a total of 130). Insolvency Practitioners 
administer Sequestrations and Protected Trust Deeds. Their principal duty is 
to realise the estate for the benefit of creditors, with a residual duty to debtors. 
ICAS is obliged under Royal Charter to act in the public interest at all times. 
 
This briefing deals with the Bankruptcy section of the Bill only. It does not 
cover Diligence or Floating Charges. 
 
The Current Procedures in Summary 
 

• Sequestration 
A court-based procedure paid for either by the assets of the debtor, or 
where there are no assets, they are administered by the Accountant in 
Bankruptcy (AiB) and therefore funded by the public purse. The process 
normally lasts for three years and there may be contributions from the 
debtor’s income.  Sequestrations are regulated by the Accountant in 
Bankruptcy. 

 
• Trust Deeds 
A voluntary agreement between debtor and creditors, which involves asset 
and/or income contributions from the debtor with a view to paying a 
dividend to creditors. Lasts for a period of 3 years. No court involvement 
and no cost to the public purse – procedure is paid for out of the assets of 
the debtor. 

 
In January 2004, ICAS issued strict guidance on Trust Deeds, called 
Statement of Insolvency Practice 3A (SIP 3A). This means that an Insolvency 
Practitioner must not accept a Trust Deed if there is no prospect of paying a 
dividend to creditors. 
 

• Debt Arrangement Scheme 
Introduced in November 2004. A voluntary agreement arranged by a 
money adviser between a debtor and their creditors which involves 
payment of debts including interest in full over a period of up to 15 years. 
There is no compromise in the amount owed to creditors unless agreed by 
creditors but it is not automatic. Fewer than 100 have been taken up since 
the scheme began. 

 
Qualified and heavily regulated ICAS members undertake Sequestration and 
Trust Deeds 
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Our Understanding of Future Reform 
 

• Sequestration 
A one year limit on the bankruptcy period. However, debtors may be 
subject to an Income Payment Agreement/Order for up to 3 years as 
proposed in the Bill. Bankruptcy Restriction Orders will be issued to 
delinquent debtors extending the period of restriction for anything up to 15 
years. In practice in England and Wales, targets are set by the Official 
Receiver for 60% of debtors to be discharged 6 months. 

 
• Trust Deeds 
Continue to exist, but legislation will ensure that a minimum level of 
dividend is paid. ICAS has already strengthened regulation of Trust Deeds 
through SIP 3A to ensure that Insolvency Practitioners only take cases that 
can yield a dividend. 
• Debt Arrangement Scheme 
Currently there appears to be little appetite to use the DAS. This may 
change if ‘debt write-off’ is introduced. This would in effect make the DAS 
a Trust Deed by another name, undertaken by unqualified and less 
regulated personnel. 

 
The Aim of the Bill 
 
The Deputy Enterprise Minister, Allan Wilson said on the 22nd November 
2005, “We want to help people to be able to clear their feet and get on with 
their lives and businesses after a period of bankruptcy. Entrepreneurs willing 
to take sensible risks are essential to a strong and dynamic economy. We 
want to create the right climate to enable those who don’t succeed the first 
time round an early chance to move on and try again.” 
 
It is clear, from this announcement that Ministers see the Bankruptcy and 
Diligence Bill as a way of helping economic growth. The aim appears to be to 
remove the stigma of bankruptcy that currently could be argued to prevent 
entrepreneurialism flourishing, to create a ‘try, try again culture’ as exists in a 
country like the US. ICAS welcomes any proposals to boost economic growth 
and entrepreneurialism. 
 
It is a crucial point to make that the overwhelming reason for personal 
insolvency and bankruptcy in Scotland has nothing to do with business failure 
or entrepreneurial risk. It is all about consumer debt – credit cards, unpaid 
council tax or people who, due to their individual misfortune, find themselves 
unable to pay for their personal liabilities. ICAS has surveyed its Insolvency 
Practitioners in the last month and 90% of their 2005 caseload involved 
consumer debt, not trading businesses.  
 
It may be useful to look at the latest set of statistics from the Accountant in 
Bankruptcy - they show a 55% rise in Sequestrations and a 40% rise in 
Protected Trust Deeds from the same time last year.  
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These figures show personal bankruptcy is now at its highest level for more 
than a decade even before the impact of reducing the period from 3 
years to 1 year becomes apparent. 
 
Key Proposals of the new Bill 
 
Reduction to a one year period 
 
ICAS accepts that the reduction in the standard period of Sequestration to one 
year may, in a minority of cases, encourage business restart. We would 
simply re-iterate our concern that we believe that 90% of current 
Sequestrations relate to consumer debt rather than any trading enterprise. 
 
We set out below some further observations on the likely impact of this 
fundamental change in period. Ultimately it is a political decision.  
 
To summarise, the 1 year Bankruptcy will potentially/could 
 
• Send a message to consumer debtors that it is OK to become bankrupt 

several times within their lifetime  
• Make Sequestration the perceived easiest option for debtors, with a 

discharge certainly in England and Wales after 6 months in most cases, 
instead of the most onerous option which it is currently.  

• Put non-contribution Sequestration out of line with Protected Trust Deeds 
(which usually will still have a 3 year period and DAS which can be up to 
15 years). 

 
Bankruptcy Restriction Orders 
 
A debtor whose conduct is fraudulent or culpable will be subject to a 
Bankruptcy Restrictions Order (BRO). It imposes restrictions on a debtor for 
up to 15 years after discharge. They only apply to individuals, and not 
partnerships. It means the debtor cannot be a director, a receiver and is 
disqualified from nomination, election and holding office as a member of a 
local authority. Scottish ministers would also be able to prevent debtors from 
holding particular offices and positions. 
 
ICAS is broadly in favour of BROs. We would observe however that there has 
been a slow take-up of BROs in England and Wales. We would also observe 
that the criteria for granting a BRO in respect of the conduct of a debtor are 
largely applicable to business. Most do not apply to an individual who has 
found themselves in difficulty because of consumer debt or unpaid bills. 
(Consumer debt cases are 90% of total sequestrations). 
 
In England and Wales there is a separate division of the Insolvency Service 
which investigates all draft BRO reports. If it is envisaged that the AiB will fulfil 
this function in Scotland, there are issues of resourcing and independence to 
be considered. There is also a requirement to report where the Trustee is not 
the AiB. 
 

 - 3 -



The Bankruptcy & Diligence Bill – Why Do the Views of ICAS Matter? 

The Trustee in Sequestration 
 
ICAS believes the proposals are sensible. 
 
Debtor Applications 
 
ICAS believes the proposals are sensible. 
 
Jurisdiction 
 
The Bill paves the way for IPs outside Scotland to look after Scottish 
Sequestrations and Trust Deeds. ICAS has practical concerns about this. We 
do not feel that the interests of debtors and creditors would be well served by 
an IP who is acting remotely and does not meet the debtor. Would a bankrupt 
in Dundee receive the appropriate support and contact from an IP in Devon? 
We do not think so, and would stress that the personal contact between the IP 
and bankrupt can be crucial in managing their affairs and changing habits.  
 
It is important that any English IPs taking work in Scotland should be 
competent in the law and procedures of Insolvency in Scotland and be able to 
demonstrate this to their RPB’s insolvency monitors. 
 
Importantly, ICAS believes that there is a very real danger that it could open 
the floodgates in Scotland to unregulated debt consolidators, who mainly 
operate South of the Border. 
  
Income received by debtor after sequestration 
 
ICAS believes the proposal is sensible, but must strike a balance between the 
interests of debtors and creditors. 
 
Debtor’s Home 
 
ICAS believes the proposal is fair, and endorses the view that the loss of the 
family home can have damaging social consequences.  
 
Protected Trust Deeds 
 
The Protected Trust Deed (PTD) is a voluntary agreement where a debtor 
agrees to transfer their assets to a trustee for their creditors. It does not 
involve the courts. The Scottish Executive appears to be concerned about 
PTDs for two main reasons. Firstly, it is viewed as a ‘soft’ form of bankruptcy 
because the courts and the Accountant in Bankruptcy are kept out of 
proceedings and fewer restrictions apply to debtors and secondly, there are 
claims that PTDs produce a low and declining return to creditors. 
 
ICAS has several observations to make about PTDs. The most important is 
that we believe they have a hugely valuable role in dealing with personal 
insolvencies, especially when it is considered that most cases are caused by 
consumer debt. It is true that the returns for creditors from PTDs were poor for 
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some time, but that has been remedied by the introduction of SIP 3A. The 
chart at the end of this section illustrates that the dividends from Trust Deeds 
compare favourably to those from Sequestrations.   
 
ICAS has surveyed its IPs and in the most recent 12 month period, from a 
total of 2344 cases, 80% produced a dividend and that number is rising. 
 
We would argue that the system is now operating well, and has the 
confidence of debtors, creditors and the profession. It is not a soft option, and 
the fact that it keeps people away from the courts saves taxpayers money, 
prevents personal trauma and keeps the legal system free to deal with other 
matters.  No costs fall on the public purse. 
 
Average dividend payments (per pound owed) (SOURCE: Accountant in 
Bankruptcy) 
 
Year ending 31 March Sequestrations Protected Trust Deeds 
2001 13.6p 23.8p 
2002 21.9p 23.6p 
2003 20.3p 21.1p 
2004 15.3p 19.8p 
2005 18.4p 22.2p 
 
Modification of Composition Procedure  
ICAS believes that it is a good idea to encourage the increased use of 
composition.  
 
Status and Power of Accountant in Bankruptcy 
ICAS has a good relationship with the Accountant in Bankruptcy, and works 
closely with the AiB on a number of issues. Much insolvency work is 
procedural and it makes sense for the AiB staff to take over from the courts in 
this regard. 
 
Debt Advice 
ICAS fully supports the idea of providing a debt advice package to debtors. 
This should be extended to debtors in Protected Trust Deed cases. 
 
SUMMARY 
 
ICAS is supportive of the intentions of the Bill, which will deliver change 
to the centuries old diligence.  The problem of personal insolvency in 
Scotland is consumer debt, not business failure, and we would suggest 
that this should inform the Committee’s thinking throughout the 
consideration of this Bill. Despite Ministers’ stated aim of dealing with 
this complex subject with a “joined up” approach the Bill is silent on 4 
crucial topics:  
 
• The criteria for “Apparent Insolvency” which is the test by which 

debtors can become bankrupt. Currently there are significant 
numbers of debtors who do not qualify for DAS, Trust Deed or 
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Sequestration because they fail to meet the requirement of Apparent 
Insolvency 

• The future role of the Trust Deed 
• The Debt Arrangement Scheme which was introduced 12 months ago 

and has not been widely used to date 
• Any new “no income no asset” procedure 
 
The committee should ensure that they establish how these processes 
will evolve before the Bill is finalised. They are fundamental to properly 
dealing with bankruptcy and insolvency in a cohesive way. 
 
ICAS is supportive of the steps taken to modernise bankruptcy in 
Scotland.  However, if the current system is changed to encourage 
Sequestration or DAS, which are paid for out of the public purse, over 
Trust Deeds which are paid out of the assets of the case, there will be a 
significant impact on the public purse. 
 
To use one example – if Sequestrations increase by 50% next year, 
which is entirely feasible, the extra cost to the public purse would be 
£3.5M. It is reasonable to believe that a one year discharge period will 
lead to a significant increase in Sequestration in Scotland. 
 
In England and Wales, debtors have the option of using an out of court 
insolvency procedure, the Individual Voluntary Arrangement. 
Why are debtors in Scotland going to be denied this choice if Protected 
Trust Deeds are to be phased out? 
 
ICAS feels that in striking a fair balance between protecting debtors and 
providing them with a choice of procedures and safeguarding the 
legitimate interest of creditors, it is in the public interest for a better 
regulated and flexible Trust Deed to remain the cornerstone of debtor 
options in Scotland. 
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