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SUBMISSION FROM CITY OF EDINBURGH MONEY ADVICE SERVICE (2) 
 
Second Response to Bankruptcy and Diligence etc. (Scotland) Bill 
 

1. Introduction 
 
This Second response on behalf of the City of Edinburgh Council, Services for 
the Community, Debt Advice Team, deals mainly with the diligence proposals. 
Specifically parts 4, 6, 8, 9, 10 and 15 of the bill. The first submission covered 
general comments, the bankruptcy and enforcement proposals. The debt advice 
team are based at the Advice Shop situated on Edinburgh’s South Bridge. 
Details of their experience and general working approach are contained in the 
first submission.  
 

2. Land and Residual Attachment Part 4 of Bill 
 
Land Attachment 
 
Land attachment is probably the single most draconian measure proposed in this 
bill. It will literally make the nature of every unsecured loan transaction a secured 
one on the home of the borrower irrespective, of whether that was their intent at 
the outset or not.  

 
Where is the commensurate truth in lending principals of the consumer credit 
act? If a borrower, chooses to secure their home, by obtaining finance on it.  The 
agreement will typically have a wealth warning advising that they may lose their 
home.  

 
The land attachment applies to unsecured lenders and allows a process at the 
end of which the borrower will lose their home. Yet there will be no warnings to 
this effect on any unsecured agreements under the consumer credit act.1 
Therefore the least suspecting borrowers get the biggest and nastiest surprise.   

 
Potentially the proposals mean you could lose a house for a debt of £1501 and it 
need only benefit the creditor to the extent of £500. There are protective 
measures, built in but these rely on discretionary decisions made by sheriffs. We 
would quote from the Executives own research reviewing time to pay measures 
in the sheriff courts2 The following are two very informative passages from the 
research; 
 
 
 

 
1 Note the Consumer Credit Act 1974 is a reserved matter for the UK Parliament 
2 Evaluation of the Debtors (Scotland) Act 1987 Overview. Platts, A 1999 Ch2.5,7,31.  Ch4.41,46,48. 
Ch5.32,34, 45,46,49.  
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Ch4@para 46 The attitudes of sheriffs highlight 2 problems of a rights based 
system. First, even where there is concern that the system is not being used to 
its full potential there may be little scope for intervention by sheriffs because of 
the onus the rules place on debtors to act on their own behalf. Second, the 
existence of rights can be seen as a solution in itself, with little thought given to 
the possibility that those with rights may not be able to use them effectively.  
 
Ch6@Para 14. Consideration of unsuccessful applications for time to pay 
directions or orders is also particularly instructive. Such applications are 
adjudicated on by the courts and the research found that offers involving low 
instalments over long periods of time were more likely to be rejected. Although 
sheriffs often reasoned that it was in nobody’s interests to tie both parties to what 
would have been very lengthy arrangements, this stance could, nevertheless, 
leave those most in need (ie those that could afford only the lowest instalments) 
open to the possibility of diligence. These people are willing to pay their debts but 
unable to do so outright, but are nevertheless being denied the opportunity to 
make use of the measures aimed at this group. In this way debtors who cannot 
pay their debts rather than will not pay their debts remain in the system, despite 
making use of the options available to them. 
 
Unlike sequestration land attachment is not a last resort measure, but in fact a 
first line diligence. It will likely have severe ramifications not only for the individual 
debtor but probably the economy as a whole. 
 
We have noted the Scottish Law Commission and Executive commitment to 
abide by the principal of universal attachability. It is to quote more accurately the 
Scottish Law Commission universal attachability with exceptions. We would 
propose that principal dwellings should be exempted from these proposals in the 
bill. This would be commensurate with protection already afforded under the Debt 
Arrangement and Attachment Act 2002 for a mobile home that is the principal 
dwelling of the debtor or any other person. Indeed this protection is also afforded 
under this bill to mobile homes under the interim attachment proposals.  
 
As to the argument, that it is preferable to sequestration in which way? Under 
both schemes you stand to lose your home. For land attachment it is a first resort 
for sequestration a last resort. Both have similar protective measures. Creditors 
however in relation to land attachment need only consider their own claim 
against the property and are in a first past the post race to court to recover their 
money. For the multiply indebted that could mean several actions to face.   
 
In relation to sequestration creditors need to consider a calculated gamble that 
there would be sufficient funds, to cover theirs and all other creditor’s debts. At 
least everything could be contained within the one process. 
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If the executive truly see sequestration as a worse option, then surely they 
should exempt principal dwellings from that process as well. We note mobile 
homes that are the principal dwellings of debtors are also exempt from the 
sequestration provisions.3 An Englishman’s Home may be his castle, while a 
Scotsman’s castle could soon be his caravan. Seriously the measures proposed 
will undermine much of the progress made in regard to combating 
homelessness. 
 
Residual Attachment 
   
Given the wide range of situations and applications of residual attachment, there 
is almost no protection for debtors. Particularly people relying on copyright, 
licences, royalties, repeat fee’s etc as a main source of income. There are no 
provisions for dealing with, undue harshness, or common owner rights to redeem 
property. 
 
We would suggest that where the asset in question, provides more than 20% of 
the debtor’s income, then only the provisions relating to diverting that income to 
the creditor should apply. Also the amount diverted should be determined by 
taking into account the debtors overall means.  Why should the income of 
particular parts of the community like artists, authors, inventors etc be subject to 
more harsh rules than wage earners? 
 

3. Diligence on the Dependence  Part 6 of Bill 
 
In regard to, granting a warrant without a hearing, the debtor could be deprived of 
income or assets, for a substantial period before they have the opportunity to 
address a hearing. 4 There is no time limit imposed on the court for setting a 
hearing. The creditor should serve notice on the day the application was granted 
and the court should fix a date no later than 10 days from that time. 
 

4.   Money Attachment  Part 8 of Bill 
 

The bill’s language is in regard to searches on property (exempting domestic 
dwellings), but there is no specific exclusion of personal searches. This 
exclusion was part of the Scottish Law Commission proposal and the 
consultation. We would like to be sure that personal searches are not 
allowed. Personal searches are likely to create confrontational situations and 
move a step towards a quasi criminal enforcement process.  

 
 
 
 

 
3 S33 The Bankruptcy (Scotland) Act 1985 referring to S11 Debt Arrangement and Attachment (Scotland) 
Act 2002. 
4 Part 6 @ 15E Bankruptcy and Diligence etc (Scotland) Bill  
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5. Diligence Against Earnings  Part 9 of Bill 
 

The only comment on this we would make is regarding earnings arrestment 
and current maintenance where there are insufficient funds for both 
deductions.5 The debtor is always left with the minimum amount prescribed 
by regulations although as an observation on doing the calculations the 
transfer of funds between an earnings and a current maintenance arrestment 
are quite minimal.  
 
For example on net earnings of £300 per week with current maintenance of 
£217 awarded. Under the old system the earnings arrestment is £46 and the 
current maintenance is £184.  
The new system is £40.23 and the current maintenance is £189.77 a 
difference of just under £6 (3%). As a commitment to re balance competing 
earnings against current maintenance for children it is a pretty marginal effect. 
 
6. Arrestment in Execution and Action of Furthcoming  Part 106 of Bill 

 
Due to the increasing use of bank accounts to transmit state benefits to 
recipients as well as wages to employees. This method of payment is more the 
rule than the exception. The proposal to protect the first £340 is totally 
inadequate and extremely inequitable in practice.  
 
If an employee is paid £340 a week and an arrestment comes in 100% of their 
earnings are protected. If an employee is paid the monthly equivalent of £340 i.e. 
£1473 a month then they will lose £1133 or 77% of their salary. The amount left 
in this case is less than what would have been left under the old arrestment (pre 
1987 Act) of wages, where the debtor would have been left with half their wages 
plus £4 (in this case  £738.50)7 The Scottish Law Commission recognised the 
subsistence afforded was too low in many cases.8 Inequity is achieved by these 
proposals purely based on the period for which people are paid. If these sums 
were arrested as earnings with the employer then they would result in payments 
of (£340) £56 weekly and (£1473) £241 per month. Earnings arrestment is 
considered by all parties the most effective and humane of the Debtors 
(Scotland) Act 1987 diligences.   
 
It is also the case that benefits which are by statute exempt from diligence or 
alienation9 are attached as a matter of course when paid into bank accounts  and 
yet there is a push by the UK government to have payment to bank account 
become the norm.  

 
5 Part 9 @ 187 Bankruptcy and Diligence etc (Scotland ) Bill 
6 Part 10 @ 73E Bankruptcy and Diligence etc (Scotland ) Bill 
7 Wages Arrestment Limitation (Scotland) Act 1870 as amended. 
8 see Maher & Cuisine The Law & Practice of Diligence @p135 para 2 
9 S187 Social Security Administration Act 1992 and Tax Credits Act 2002  
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It will probably only be a matter of time before all benefits are paid monthly into 
bank accounts The view is taken that these sums lose their character in a bank 
account despite the only (admittedly rather old sheriff cases pointing the other 
way).10  
 
Despite statutory assurances of inalienability of benefit and a popular sliding 
scale method of arresting earnings, both are brought to nought by the bills 
proposals, merely because people have their benefit or earnings paid into a bank 
account largely at the behest of their employer or the benefits agency. 
 
We would propose that where the bank recognise that the accounts as described 
in the bill are for the receipt of earnings and or benefit that either; 

a. notify the arresting parties sheriff officer of the details of the source of 
funds and the sheriff officer can then serve an arrestment schedule on the 
employer or do nothing in the case of benefits.  

b. As above except that, wage sums in accordance with the appropriate 
earnings arrestment schedule are paid to the creditor in the first instance, 
except where the arrestment is on the dependence in that case the sums 
per the schedules would be frozen. Thereafter the arrestment would 
transfer to the employer. 

 
 It is the experience of our advisers that all accounts they come across that are 
arrested are purely for the receipt of wages, in the few cases where there is 
excess amounts they are of a budgetary nature not savings or investment.  
 
There are no technical difficulties which could not be overcome by the banks if a 
methodology such as mentioned above were to be put in place. Currently 
employers of all sizes up and down the country have to operate earnings 
arrestment. Surely no one could argue that banks are not sophisticated, or 
competent enough to operate such a system. It is inconsistent in the extreme, to 
be running two different enforcement regimes essentially against the same sums. 
 

7. Information Disclosure  Part 15 of Bill 
 
This is far too intrusive and coupled with the cornucopia of additional diligences 
unbalances the whole enforcement system.  Is the loss of civil rights an 
acceptable outcome, for a mainly vulnerable section of our community?  We are 
particularly worried if there are penalties for non compliance, what form would 
they take? If it is effectively criminal fines and possibly detention, then it is in our 
opinion a step too far for civil diligence. 
 
 
 
 

 
10 For example Woods v Royal Bank of Scotland 1913 SLT 499 
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8. Representation 

 
There is no mention of either lay representation or legal aid for hearings 
regarding money, land and residual attachment. We assume that interim 
attachment will be dealt with under the 2002 Act arrangements.  
 
We would like clarification on this issue. In our experience debtors are unable to 
access procedures under the Mortgage Rights or Consumer Credit Act s129 time 
order provisions without a solicitor to act for them. Many debtors fall out with 
legal aid. Unless they have access to a law centre or the service provided in 
Edinburgh then it is very difficult to get appropriate representation on these 
matters. The same will also be true of hearings relating to money, land and 
residual attachment if the current proposals are not ammended. 

 
9. Summary of Response 

 
Land & Residual Attachment 
 
Where is the wealth warning advising unsecured borrowers that they may lose 
their home? The least suspecting borrowers get the biggest and nastiest 
surprise. 
 
Unlike sequestration land attachment is not a last resort measure, but in fact a 
first line diligence. 
 
We would propose that principal dwellings should be exempted from these 
proposals in the bill. This would be commensurate with protection already 
afforded under the Debt Arrangement and Attachment Act 2002 for a mobile 
home that is the principal dwelling of the debtor or any other person.  
 
Land attachment is not preferable to sequestration? Under both schemes you 
stand to lose your home. Land attachment is a first resort, sequestration a last 
resort. Both have similar protective measures. If the executive truly see 
sequestration as a worse option, then surely they should exempt principal 
dwellings from that process as well sequestration provisions. 
 
For residual attachment, there is almost no protection for debtors. There are no 
provisions for dealing with, undue harshness, or common owner rights to redeem 
property. If the asset in question, provides more than 20% of the debtor’s 
income, then any deduction should have regard to the debtors overall means. 
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Arrestment on the Dependence, Money Attachment, Arrestment of Bank 
Accounts and representation 
 
If a warrant on the dependence is granted without a hearing. The debtor must be 
notified forthwith of a hearing date set no later than 10 days from the warrant 
being granted.  
 
For Money Attachment there is no specific exclusion of personal searches. We 
would like to be sure, that personal searches are prohibited in order to avoid 
confrontational situations.  
 
Due to the increasing use of bank accounts to transmit state benefits to 
recipients as well as wages to employees. This method of payment is more the 
rule than the exception. An employee paid £340 weekly gets no deduction but 
one paid the same weekly amount on a monthly basis £1473 will lose 77% of 
their salary. Benefits especially those paid other than weekly, despite being 
protected in law are also still vulnerable to arrestment.  
 
Where banks recognise that the accounts as described in the bill are for the 
receipt of earnings and or benefit there should be a mechanism to divert the 
arrestment to a wage arrestment. Such a mechanism should be easy for bankers 
to operate given, that employers of all sizes must carry out earnings arrestments 
under the current system.  
 
There is no mention of either lay representation or legal aid for hearings 
regarding money, land and residual attachment. We would like clarification on 
this issue. In our experience debtors are unable to access procedures under the 
Mortgage Rights or Consumer Credit Act s129 time order provisions without a 
solicitor to act for them. Many debtors fall out with legal aid. 
  


