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SUBMISSION FROM CITY OF EDINBURGH MONEY ADVICE SERVICE (1) 
 
First Response to Bankruptcy and Diligence etc. (Scotland) Bill  
 

1. Introduction 
 
This first response is on behalf of the City of Edinburgh Council, Services for the 
Community, Debt Advice Team. The debt advice team are based at the Advice Shop 
situated on Edinburgh’s South Bridge. They work in a network with the other Edinburgh 
Debt Advice Agencies via the Debt Advice Partnership. 
 
 The team consists of a service manager, development officer two support workers and 
twelve debt advisers. Members of the team work for other agencies in the city and two 
specialise on pilot projects; one with prisoners and the other with young people. On 
average the team members have six years experience of working with people who have 
debt problems. Two members of the team are on Money Advice Scotland’s Executive, 
three are approved advisers under the Debt Arrangement Scheme and one is co author 
of a Guide to Money Advice in Scotland. 
 

2. General Comment 
 
We intend to comment on parts; 1 and 3 of the bill, Bankruptcy and Enforcement.  A 
separate submission will be made on parts, 4, 6, 8, 9, 10 and 15 of the bill concerning 
diligence. First however we would comment on the general thrust of the bill in relation to; 
bankruptcy, modernising adjudication and adding new diligences. 
 
The overwhelming majority of people who declare bankruptcy in Scotland are consumer 
debtor’s not small business. It is difficult to see how the proposals will achieve the aim of 
significant business restarts in these circumstances. 
 
Reforming the diligence of adjudication and adding new diligences we would ask why? 
Other than holding to the principal of universal attachability are these measures 
necessary. They seem more concerned with the technocratic addressing of legal 
principals in regard to form, rather than providing solutions to identified real and 
substantial problems.  
 
There is no evidence that the inefficacy of adjudication or the lack of money attachment 
has had any adverse impact on the granting of credit in Scotland. There is nothing 
showing any different treatment of Scotland to the rest of the UK in this respect. Despite 
the fact that England and Wales have had a charging order (land attachment) system for 
many years. Neither has there been any evidence of business’s failing to; start up, 
expand, or inwardly invest in Scotland due to perceived deficiencies in the civil 
enforcement system. These measures may be legally desirable in the technical sense 
but are they practically necessary? 
 
The protective measures put forward in the bill mainly build on the discretionary rights 
approach prevalent in the Debtors (Scotland) Act 1987.  
This means it relies on the debtor taking action in a situation where, experience and 
research demonstrates that the common reaction is apathy and denial that there is a 
problem.  
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These problems, have been clearly laid out in the executives own research into the 
Debtors (Scotland) Act 1987.1 The bills protective measures rely even more strongly on 
the debtor taking action.  
 
We believe the following two passages from the research overview put matters in the 
appropriate context. 
 
Ch 4@ para 49. As has been noted elsewhere (see, for example Chapter 4, paragraphs 
37 to 45; Chapter 5, paragraph 28) a significant obstacle to the 1987 Act achieving its 
aims of providing effective debtor protection is the extent to which the system relies on 
the debtor acting on his or her own initiative, even if that only involves taking action to 
seek appropriate advice. However, the common response of the debtor, in either 
ignoring the situation or panicking, and their problems in understanding or absorbing 
information provided, rather calls into question this underlying assumption of the 1987 
Act.  
 
Ch4@ Para51 What these measures cannot do though is deal with the 
situations of debtor apathy, of debtors ignoring their situation in the hope it will go away, 
or of debtors not seeking assistance. Responses such as these to court action or 
enforcement action are significant obstacles to debtors being able to protect themselves. 
 
The above give the gist of the research’s conclusions. Despite this the thrust of the bill in 
regard to debtor protection, is to continue to rely heavily on advice, information provision 
and debtor applications. This is not a bad thing in itself, (we are advisers after all, we 
would say that) but it fails to deal with the realities for a significant number of people.  
 
In our opinion the best way to protect debtors is to use more automatic measures 
flexibly. For example the big diligence success from all parties point of view is earnings 
arrestment. It has a scaled deduction depending on salary providing a minimum 
threshold of protection, but can (except currently for all taxation debts) be varied through 
time to pay application to accommodate different circumstances. Another example is the 
exemptions in attachment. They work in practice automatically with the opportunity to 
apply to the court should there be dispute.  
 

3. Bankruptcy Part 1 of Bill 
 
Bankruptcy Income payments and discharge synchronisation   
Straightforward concern regarding period of discharge and income payment orders. 
There is potential to create repeat bankruptcies and possibly create conditions for 
restriction orders to occur by accident rather than design.  
It seems to make no sense for an individual to be discharged and yet still carry forward 
the burden of payment from previous debts. This seems counter productive particularly 
for those seeking to restart or continue trading activity.  

 
We originally had no view on the length of the discharge period, but believed any income 
payment order should cease at the same time. The Enterprise and Culture committee’s 
discussion of the issues on the 17th of January raised the question “Would we be at an 

 
1 Evaluation of the Debtors (Scotland) Act 1987 Overview. Platts, A 1999 
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entrepreneurial disadvantage if we had a longer discharge period from England & 
Wales”  

 
Our answer is we could have a longer discharge of say 18 months with a synchronised 
income payments order. The Scottish debtor would only have six months longer to a 
discharge which is complete in every sense. Their English and Welsh counter parts 
would discharge 6 months earlier, but be tied up with the burden of contributing to their 
old debts for 18 months longer and find their ability to raise finance more seriously 
impaired.  

 
Not to synchronise payments with discharge creates unjust anomalies. For example an 
unemployed bankrupt would have little incentive to seek employment until after the first 
year discharge. It also creates confusion where there currently is none. Discharge is 
exactly what it says on the tin. Not, well you can go about your business except……  

 
The other aspect of bankruptcy which causes us some concern, are the protected trust 
deed proposals which have just been published.2 We recognise that there is a need for 
more supervision by the Accountant in Bankruptcy in this area. Some of the proposals 
however have shifted the balance towards extreme regulation.  

 
The regulations lay out; 

• the content of a pre trust deed statement signed by the trustee and debtor 3 
• the advice to be given to a debtor4 
• a maximum time (3 years) for the debtor to be discharged5 
• a minimum dividend 6 and prescribes the documentation to be used 7 
• changes in dividend or trustee fee’s8 
• significant powers for the Accountant in Bankruptcy to intervene in the 

process9 
 
Given, all of the above why is a test of reasonableness required?10 The conditions to be 
met are set in the regulations as are, the opportunities for the Accountant in Bankruptcy 
to intervene where necessary. The tests of the debtor being able to pay their debts in full 

 
2 Part 1 s18 Bankruptcy and Diligence etc. (Scotland) Bill  and the Draft Regulations 2006 No Bankruptcy , 
The Protected Trust Deed (Scotland) Regulations 2006 
3 reg 6  Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 2006 per 
S18 Bankruptcy and Diligence etc. (Scotland) Bill   
4 Ibid 
5 reg 7 and Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 2006 
per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
6 reg 11 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 2006 
per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
7 regs  9,10 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
8 regs 17,18 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
9 regs 15,19, 23, Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
10 reg 12 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 2006 
per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
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and the dividend being greater than sequestration are highly subjective. Basic criteria 
are absent like the length of time being considered.  

 
The regulations also in our opinion give the Accountant in Bankruptcy a dual and 
conflicting role. They allow the Accountant in Bankruptcy Office to act as trustee in 
protected trust deeds. While at the same time conferring on them the role of approver 
and supervisor of protected trust deeds. 11  
  
Appeals can be lodged in the sheriff court on these matters, but it does not address the 
inherent fact that a public office is acting as adjudicator and policeman, while at the 
same time being a potential beneficiary of decisions made in these roles. It hardly gives 
an impression of natural justice or basic fairness.  

 
The Debt Arrangement Scheme impacts on and is effected by the bills proposals. The 
scheme itself has suffered from some initial design defects. The key one’s being; 

i. not freezing or crystallising interest and charges at the outset 
ii. no interim protection 
iii. no specific protection for housing 
iv. administratively top heavy system 
v. approval process for advisers awkward and over regulated   
vi. low numbers of advisers seeking approval to operate the system 

 
Point vi is effected by all the rest. In essence the current benefits to clients do not in 
most, adviser’s opinion justify the effort to gain and sustain approval. This is borne out 
by the case work of both approved and other advisers in this organisation. There are few 
instances where the scheme is the main option given current conditions.  

 
Interest and charge freezing, interim protection and protection for housing should all 
have been included in the original legislation. The executive believed interest freezing 
was a breach of creditor’s rights under the European convention. Practice in England & 
Wales in regard to instalment and administration orders, coupled with a decision of the 
European Court on the flexibility of public interest powers,12  demonstrated interest 
freezing was well within, the wide margin of appreciation given to the legislature in these 
matters. Interim protection has since become an issue with particular creditors seeking 
sequestration of debtors.  

 
We commend the executive for reviewing all the matters covered in points i to vi and 
look forward to positive progress in making the Debt Arrangement Scheme the mainstay 
of dealing with multiple debt that it should be. 

 
4. Enforcement  Part 3 of Bill  

 
Our only concern here is that, there seems to be no measures to distinguish between 
purely debt collecting and acting as a messenger with the authority of the court. We 
have no problem with messengers of court collecting debts under warrant from the court 

 
11 regs, 4,5,19,23,24 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) 
Regulations 2006  Per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
12 Gasus Dosier und Fordertechnick v Netherlands, Ref00000503, 23/02/1995. 
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in the process of enforcement. We do not even have any objection to them under 
another name, collecting debts which do not have a warrant to enforce.  
We do believe that the two roles should remain distinct. Otherwise the system is open to 
abuse, how is the debtor to distinguish, between the messenger on court authorised 
business and the same party as private debt collector.  
 
Attached to this submission is a letter (Appendix I). The content of paragraph three 
clearly shows a Sheriff Officer, deliberately confusing the court authority which they do 
have, to carry out an attachment out with the home. Paragraph three deceives the 
debtor into believing that their authority extends to entering their home to carry out an 
assessment of household assets. There is no court authority, which extends their power 
to enable them to enter the house for the purposes of carrying out such an assessment. 
They have to intimate and apply to the court for warrant to execute an exceptional 
attachment in the home.13  
 

5. Summary of Submission 
 
General Points 

• The overwhelming majority of people who declare bankruptcy in Scotland 
are consumer debtor’s not small business 

 
• Reforming the diligence of adjudication and adding new diligences are 

unnecessary measures.There is no evidence that the inefficacy of 
adjudication or the lack of money attachment has had any adverse impact 
on the granting of credit in Scotland. There is nothing showing any 
different treatment of Scotland to the rest of the UK in this respect. 

 
• The protective measures put forward in the bill, rely on the debtor taking 

action in a situation where, experience and research demonstrates that 
the common reaction is apathy and denial that there is a problem. These 
problems, have been clearly laid out in the executives own research into 
the Debtors (Scotland) Act 1987.  

 
• The thrust of the bill in regard to debtor protection continues to rely 

heavily on debtor applications, but this approach fails to deal with the 
realities for a significant number of people. In our opinion the best way to 
protect debtors is to use more automatic measures flexibly. For example 
the big diligence success from all parties point of view is earnings 
arrestment. 

 
Bankruptcy 

• Why given, the very prescriptive nature of the regulations and ample 
opportunities for the accountant in bankruptcy to intervene is an additional test of 
reasonableness required?  

 
• The regulations in our opinion give the Accountant in Bankruptcy a dual and 

conflicting role. The Accountant in Bankruptcy Office is allowed to act as trustee 

 
13 S47 Debt Arrangement and Attachment (Scotland) Act 2002 and Reg5, Form 1 Act of Sederunt (Debt 
Arrangement and Attachment (Scotland) Act 2002) 2002 
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in protected trust deeds. While at the same time confer the role of approver and 
supervisor of protected trust deeds. 

 
• The current benefits of the debt arrangement scheme to clients do not in most, 

adviser’s opinion justify the effort to gain and sustain approval. This is borne out 
by the case work of both approved and other advisers in this organisation. There 
are few instances where a programme under the scheme is the main option 
given current conditions.  

 
• We welcome the Executives review of DAS and hope that it will and look forward 

to positive progress in amending the Debt Arrangement Scheme to make it the 
mainstay of dealing with multiple debts that it should be. 

 
Enforcement 
 

• We do believe that the roles of officer of court and debt collector should remain 
distinct. Otherwise the system is open to abuse, how is the debtor to distinguish, 
between the messenger on court authorised business and the same party as 
private debt collector. Please see letter attached at appendix I as a current 
example.  
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