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EXECUTIVE SUMMARY 

 

1. Citizens Advice Scotland (CAS) welcomes many of the proposed reforms 

contained in this Bill, in particular:- 

• The introduction of a reduced bankruptcy period and other related 

reforms 

• Increased information provided to debtors 

• The formation of the new Scottish Civil Enforcement Commission, and 

particularly their public information role 

• Protections for debtors in relation to land attachments  

• Reforms to earnings arrestments (diligence against earnings) 

including greater information exchange between the relevant parties 

• Reforms to bank arrestment procedure (arrestment in execution), 

including the introduction of a protected minimum balance in bank 

accounts 

• Reform of summary warrant procedure in respect of the issuing of a 

charge, and the plans to extend time to pay 

 

2. However, CAS would like to see the following reforms included in the Bill:- 

BANKRUPTCY 

• An increase in the debt levels for creditor petitions beyond the current 

figure of £1,500 

• A link between sequestration proceedings and the debt arrangement 

scheme to include, where applicable, a deferment or sist of 

sequestration proceedings pending approval of a debt payment 

programme  

• Introduction of the proposals put forward by the Working Group on 

Debt Relief in relation to no income no assets (NINA) clients 
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DILIGENCE 
 

3. Land Attachments 

• An exemption of the main dwellinghouse from the second (sale) stage 

of land attachments  

• Otherwise, the introduction of a debt limit that needs to be reached 

before an attachment can be effected and  

• A substantial increase in the level of debt from £1,500 whereby a 

home can be sold and   

• An introduction of a hierarchy of diligence to be attempted by the 

creditor before allowing the sale of the dwellinghouse 

4. Bank Arrestments 

• An earmarking of benefits and tax credits to ensure they cannot be 

arrested  

• Otherwise the introduction of a procedure to allow a debtor to apply to 

court for the release of benefits or tax credits 

• A clause that will prevent creditors being able to carry out more than 

one form of diligence for the same debt 

• Otherwise a clause to prevent creditors from carrying out a bank 

arrestment when an earnings arrestment is already in place 

5. Debt Arrangement Schemes (DAS) 

• An amendment to the current DAS scheme to allow for the freezing of 

interest to be applied to all debts from the issuing of a form 4, binding 

on all creditors 

• The setting of an upper limit of 10 years for the DAS to run, after 

which time the debts to be discharged 

• The composition of debts to take place at the beginning of the DAS as agreed 

by creditors with deemed consent 
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INTRODUCTION AND CONTEXT 

 
6. Citizens Advice Scotland (CAS) is the umbrella organisation for Scotland’s 

network of 78 CAB offices.  These bureaux deliver frontline advice services 

throughout the country, from the city centres of Glasgow and Edinburgh to the 

Highlands, Islands and rural Borders communities. 

7. In 2004/05 Scottish bureaux dealt with just under 75,000 new enquiries 

relating to debt, accounting for over 17% of all new enquiries – a 9,000 

increase from the previous year. Although comparable figures for this year 

have not yet been compiled, last year (2003/04), the total amount of new debt 

dealt with by the service amounted to over £130,500,0001. 

8. In  2003, CAS conducted research into our Scottish debt clients in order to 

explore the extent and types of debt as well as the reasons behind it, and in 

February 2004, we published our report – “On the Cards – the debt crisis 

facing Scottish CAB clients”2.  Our research allowed us to make a direct 

comparison with our earlier 2001 report published in conjunction with our 

sister organisation in England and Wales3. 

9. Our 2003 research showed that: - 

• There has been an explosion in consumer debt problems brought to 

bureaux in Scotland over the last two years. The average debt is now 

£13,380 – a 64% increase since 2001 

• Four in every five debt clients have multiple debts - the average 

number of debts has increased to approximately five, with one in 

every five clients servicing eight or more debts 

• On average, for every £1 of monthly income, clients owed almost £22 

of debt, excluding mortgages. This level of debt stress had nearly 

                                                 
1 This figure is based on the average new debt handled by the 59 bureaux that reported this information, 

extrapolated to estimate the overall new debt for all 78 bureaux 

2 On the Cards: The Debt Crisis Facing Scottish CAB Clients, Citizens Advice Scotland, February 2004 

3 In too Deep: CAB Clients’ Experiences of Debt, Citizens Advice and Citizens Advice Scotland, May 2003 
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doubled in two years between the publication of our 2001 and 2003 

reports 

• High interest rates, credit charges and easy access to credit are all 

contributing factors to debt.  More than half of CAB debt clients face 

regular charges for being in arrears, which exacerbate the problem 

• One in every four debt clients has at least one storecard debt, or owes 

council tax, or has an overdraft 

• Over half of CAB debt clients have monthly household incomes of less 

than £800, almost one quarter live on less than £400 per month, and 

half have no income other than pensions or benefits 

10. It is with this background that we welcome many of the reforms outlined in the 

Personal Bankruptcy and Diligence Etc (Scotland) Bill.  CAS have been 

campaigning on a number of areas of diligence for many years, in particular: - 

• The introduction of a debt arrangement scheme 

• Reform of bank arrestments 

• Reform of summary warrant procedure4 

 
11. Although this Bill is in four parts, this briefing will look at the relevant parts that 

relate to our client group.  In particular we will comment on two parts of the 

bill: - bankruptcy and diligence. 

                                                 
4 Briefing on Debt Arrangement Schemes by Citizens Advice Scotland 1999; Memorandum by Citizens Advice 

Scotland to the Justice & Home Affairs Committee of the Scottish Parliament on the Abolition of Poindings and 

Warrant Sales Bill 1999 – October 1999; Briefing to the Social Inclusion Committee of the Scottish Parliament 

on the Abolition of Poindings and Warrant Sales Bill 1999 – December 1999; Won’t Pay or Can’t Pay – the real 

cost of Scotland’s council tax debt July 2000; Frozen Money – bank arrestments – A report by Citizens Advice 

Scotland June 2001; Memorandum by Citizens Advice Scotland to the Social Inclusion Committee of the Scottish 

Parliament on the Debt Arrangement and Attachment (Scotland) Bill June 2002; Memorandum by Citizens 

Advice Scotland to the Communities Committee of the Scottish Parliament on the secondary consultation on 

draft regulations for a debt arrangement scheme September 2003; Briefing to the Communities Committee of the 

Scottish Parliament on draft regulations for a debt arrangement scheme February 2004; Briefing to the Local 

Government and Transport Committee of the Scottish Parliament on Council Tax Abolition and Service Tax 

Introduction (Scotland) Bill August 2005. 
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BANKRUPTCY 

 

Creditor Petitions 
 
12. We have responded to two separate consultations on these issues5 and are 

pleased to see that many of the reforms we supported are contained in the 

Bill, specifically: - 

• The introduction of a reduced bankruptcy period 

• The introduction of time restrictions for trustees in dealing with a 

bankrupt’s heritable property 

• The introduction of time restrictions on trustees’ rights to claim legal 

rights and inheritances 

13. In our submissions however, we indicated that we would like to see an 

increase in the debt levels for creditor petitions beyond the current figure of 

£1,500.  It is our experience that the current debt limit is too low in relation to 

average debt levels, leaving debtors vulnerable to sequestration for relatively 

low levels of debt.  This is borne out by the increase in creditor lead petitions 

from April – October 2005 (see Annex 1).   

14. Bankruptcy remains a very serious step for debtors to face, and can result in 

the loss of their home.  To lose one’s home for a figure of £1,500 can be 

extremely harsh when there may be other more appropriate options such as a 

debt payment programme under the debt arrangement scheme.  At the very 

least, we would like to see a link with the debt arrangement scheme and 

sequestrations.  For example the issuing of a form 4 under a DAS could result 

in a sheriff having to defer or sist any sequestration proceedings raised by a 

creditor pending the approval of a debt payment programme.  

                                                 
5 Personal Bankruptcy reform in Scotland: A modern approach A consultation response from Citizens Advice 

Scotland, February 2004; Modernising Bankruptcy and Diligence in Scotland: Draft Bill and Consultation A 

response from Citizens Advice Scotland, September 2004 

 6  



 

No Income No Assets (NINA) Clients 
 
15. Last year we sat on the Scottish Executive Working Group on Debt Relief that 

looked specifically at problems for the no income no assets (NINA) client 

group.  Citizens Advice Scotland carried out a “rough and ready” piece of 

research on our debt clients who fell into this category – defined as having 

less than £20 per month disposable income.  We found that: - 

• There were around 4350 – 6450 new NINA debt clients coming to the 

Scottish CAB service every year  

• They had average debt levels of around £9,800, owing 5.5 debts to 

just over 3 different creditors 

• Just under two thirds of a NINA client’s sole income was from benefits 

only 

16. This client group has insufficient income to enter into a debt payment 

programme under the debt arrangement scheme, and so their only hope for 

debt relief is bankruptcy.   However, under existing legislation, they cannot 

access this because they do not fit the criteria for “apparent insolvency”.  This 

is because creditors generally do not pursue their debts through the formal 

court process.  This client group is left vulnerable to creditor harassment, as 

they do not get the formal protection offered under the debt arrangement 

scheme.  

17. The Working Group – chaired by an academic and consisting of 

representatives of both creditor and debtor interests – produced a report 

earlier this year6 having explored all of the issues.  The Working Group 

suggested a “fast track” route to sequestration for NINA debtors, with 

safeguards that provided a moratorium if there was a possibility that their 

circumstances could change, and built in money advice.  The 

recommendations of the group are not incorporated into the Bill.   

                                                 
6 Report of the Working Group on Debt Relief, June 2005 
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18. In answer to a PQ in October this year7, the Deputy Justice Minister said “….It 

is necessary to consider what impact these reforms [relating to the current Bill] 

will have before deciding whether it is appropriate to introduce further reforms 

which have the potential to markedly increase the numbers of Scottish 

sequestrations”. 

19. While allowing NINA clients access to sequestration will undoubtedly increase 

the overall number of Scottish bankruptcies, nevertheless the Bill as it stands 

offers very little for this client group.  Currently, these clients cannot pay their 

debts, nor can they enter into a debt payment programme.  As a result, they 

are subjected to creditor harassment – see the Citizens Advice Scotland 

evidence report on this issue, and our recent response to the Office of Fair 

Trading8.  Interest and charges continue to be added onto their overall 

indebtedness. Their only option is to let their debts increase in the hope that a 

creditor will eventually take formal action that will allow them access to 

sequestration. 

20. England and Wales are looking at introducing a new procedure to provide 

debt relief for people who are not able to access any of the available remedies 

because they are financially excluded9.  While the proposals are in their initial 

stages we would not want to see Scotland being left behind in terms of 

providing debt relief for this particularly disadvantaged client group.  We would 

argue strongly that this Bill needs to incorporate the recommendations of the 

working group. 

 

                                                 
7 PQ S2W-19371 4 October 2005 

8 Would You Credit It? – Creditor Behaviour in Scotland Citizens Advice Scotland December 2001; Debt 

Collection Guidance – Formal Compliance Review – a response from Citizens Advice Scotland September 2005 

9 Relief for the indebted – an alternative to bankruptcy Summary of responses and government reply The 

Insolvency Service November 2005 
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DILIGENCE 

 

Land Attachments 
 
21. Section 70 of the Bill creates a new diligence entitled land attachment.  This is 

a two stage process, involving the attachment of land followed by a court 

process to secure the sale of the property.  Land – including a debtor’s main 

dwellinghouse – can be attached for a debt of any amount, however the house 

cannot be sold unless the debt is at least £1,500.   

22. In July 200210, we indicated our opposition to this new form of diligence, and 

met with the Scottish Executive to discuss our concerns in January last year11. 

Although we are pleased to see that a number of protections have been 

introduced to the sale aspect of the diligence, nevertheless we are 

disappointed that the main dwellinghouse has not been excluded. 

23. The sale process itself contains a number of protections for debtors, and it is 

uncertain whether many actual sales will take place using the new procedure.  

However, we consider that many creditors will use the first stage of land 

attachment, as it will work in the same way as the old diligence of poindings.  

The threat to the debtor of losing their dwellinghouse will act as a “spur to 

payment” which will elicit payment of the debt by whatever means they can.  

This could mean debtors agreeing to unsustainable repayment plans, or being 

bullied into paying one creditor at the expense of others, even when this non 

payment may have other severe consequences.  Under the old poindings and 

warrant sales system, very few warrant sales were carried out – for example 

in 200212, approximately 13,500 poindings were carried out but only around 

420 warrant sales were actually completed.  We consider that this new 

diligence will operate in a very similar way.   

                                                 
10 Enforcement of Civil Obligations in Scotland – a response from Citizens Advice Scotland, July 2002 

11 Land Attachments: A Memorandum from Citizens Advice Scotland, January 2005 

12 Civil Judicial Statistics Scotland 2002 

 9  



 

24. There are proposals to disseminate information about this new diligence – the 

new proposed Scottish Civil Enforcement Commission will be charged with 

this role – but it is our experience that debtors simply do not know how 

diligences work or their impact, and they will respond to the threat of losing 

their home.  Effectively land attachments will provide creditors with a powerful 

means of manipulating debtors in order to elicit payment.  Charging orders are 

the English equivalent of land attachment and are on the increase – there has 

been a 178% increase in their use over the last five years (see Annex 2).  We 

consider that many English creditors will recognize this new form of diligence 

and use it. 

25. Our view is that the new diligence effectively turns an unsecured loan into a 

secured one.  Secured loans normally require the explicit consent of a debtor 

and in addition, debtors usually get the benefit of preferential interest rates.  

This new diligence will effectively provide creditors with the ability to reap the 

benefits of charging high levels of interest, yet still get their risk secured 

through the back door by using a land attachment in the event of default. It is 

worth noting that the new Consumer Credit Bill proposes “wealth warnings” on 

credit advertisements.  In the case of secured loans, this means creditors 

must alert debtors to the fact that they might lose their home if they do not 

keep up with repayments, but unsecured creditors are not under the same 

obligation.  If this diligence is introduced and remains applicable to the main 

dwellinghouse, this risk will now effectively apply to all debts – secured or not. 

26. The Scottish Law Commission’s Report on Diligence13 considered that the 

effect of registration of a land attachment would create a “real right over the 

land” for the creditor – effectively turning an unsecured debt into a secured 

loan.  They argued however that while the diligence of land attachment should 

include the debtor’s main dwellinghouse – possibly operating along the lines 

of an inhibition – they considered that there were good grounds for exempting 

the debtor’s house from the sale stage of the diligence.  Ultimately they left 

this recommendation to “political and social policy”.  We would argue that the 

main dwellinghouse should be exempted from the sale part of this diligence.  

                                                 
13 Scottish Law Commission – Report on Diligence, April 2001 
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This would allow a land attachment to operate as a more modern version of 

inhibition, effectively ensuring that a creditor would receive payment on the 

sale of a dwellinghouse, but they would not be able to force the sale of the 

debtor’s main home.  The right of sale would then apply to second and 

subsequent dwellinghouses and any land owned by the debtor. 

 

27. Furthermore, although the debt must be at least £1,500 before the home can 

be sold, the attachment itself applies to any amount of debt.  A debtor having 

their property attached will not realize that a sale cannot take place until the 

debt has reached at least £1,500.  We would argue that at the very least, a 

limit needs to be set before an attachment can be effected. 

28. In any event, the level of debt whereby a home could be lost is only set at 

£1,500.  We consider that this is far too low a figure for such a harsh and 

drastic measure, despite the debtor protections built into the procedure.  Our 

2003 research14 found that 79% of bureau debt clients owed £1,500 or more 

to at least one creditor. While the majority of CAB debt clients do not own their 

own homes, nevertheless our findings mean that this diligence could impact 

on a number of CAB debt clients.   

29. The policy memorandum accompanying the Bill suggests that the limit of 

£1,500 has been set to create a disincentive for creditors to opt for 

sequestration.  However, one of the reasons why debtors who can opt for 

sequestration don’t, is due to the fear of losing their dwellinghouse.  Although 

there are many downsides to bankruptcy, nevertheless in opting for this route, 

the debtor will generally obtain relief from their other debts.  This diligence as 

it stands will in effect implement the debtor’s main fear – losing their home, but 

will leave the debtor with the rest of their debts outstanding.  The Executive 

has indicated that the figure may be reviewed as part of the implementation 

process, and we would argue that at the very least this amount is increased 

considerably.  If at the same time the limit for creditor petitions for bankruptcy 

were increased, then no disincentive would apply. 

                                                 
14 On the Cards: The Debt Crisis Facing Scottish CAB Clients, Citizens Advice Scotland, February 2004 
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30. Finally, we would hope that before agreeing to the sale of the dwellinghouse, 

the sheriff must consider what other diligence options a creditor has 

implemented first – in this way creating a hierarchy of diligence.  Not only are 

earnings arrestment a very effective form of diligence (and indeed are widely 

used), they are the least invasive from the debtor’s perspective.  We would 

hope that a creditor would be required to attempt this form of diligence first 

before being allowed to carry out a sale of the dwellinghouse. 
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Bank Arrestments 
 
31. Bank arrestments are the most commonly used type of diligence in Scots Law 

and are mainly used by local authorities in relation to council tax debt.  In 

2003, the last published statistics, 155,432 bank arrestments were carried out 

(150,431 under summary warrant procedure).  This compares with 121,161 

earnings arrestments (110,534 under summary warrant procedure). 

32. Bank arrestments are very much a Scottish form of debt collection.  The 

English equivalent is called “third party debt orders” and is rarely used, as 

their procedure is far more complex.  For example, in 2004, only 6,396 third 

party debt orders were issued compared with 309,521 warrants of execution 

against goods issued – their most common form of diligence.  To put these 

figures into context there were 1,364,866 money claims that year15.  

Accordingly, bank arrestments - and more particularly benefits being arrested 

through the use of bank arrestments - are a particularly Scottish issue. 

33. Citizens Advice Scotland has campaigned for changes to this form of diligence 

for many years16.  In addition, some years ago we worked with the Bank 

Arrestments Group in relation to the development of a private members bill17 

that sought to deal with this issue by providing some protection for debtors. 

34. The issues at present are:  

• Arrestment of benefits and other protected payments in bank accounts 

• Bank accounts arrested with no prior warning 

                                                 
15 Judicial Statistics Annual Report 2004 Department of Constitutional Affairs 

16 Memorandum by Citizens Advice Scotland to the Justice & Home Affairs Committee of the Scottish 

Parliament on the Abolition of Poindings and Warrant Sales bill 1999, October 1999; Briefing to the Social 

Inclusion Committee of the Scottish Parliament on the Abolition of Poindings and Warrant Sales Bill 1999, 

December 1999; Oral Evidence to the Social Inclusion Committee, January 2000; Won’t Pay or Can’t Pay – the 

real cost of Scotland’s council tax debt based on the experience of Citizens Advice bureaux clients in Scotland, 

July 2000; Frozen Money – bank arrestments A report by Citizens Advice Scotland based on the experience of 

Citizens Advice Bureau clients in Scotland, June 2001 

17 Bank Arrestment (Scotland) Bill – a private members bill lodged by Alex Neil MSP on 26 April 2000 
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• Creditors freezing the full amount of money in a bank account leaving 

the debtor – and sometimes families - penniless 

• Double diligence 

35.  We are pleased that the Scottish Executive have taken on board a number of 

these issues and have included reforms in the draft Bill that will have a 

beneficial impact on this particularly punitive form of diligence.   

36. These are:  

• A protected minimum balance 

• Service of charge following summary warrant 

• Limiting the sum attached (to either the total debt due or a lesser 

amount) 

37. The two issues not being dealt with, however, are double diligence and the 

arrestment of social security benefits and tax credits. 

38. Problems with arrestment of benefits in bank accounts were outlined in our 

most recent briefing on the issue18 (see Annex 3).  Despite the intention of the 

law to exempt benefits and tax credits from arrestment19, in practice these 

funds are arrested.  This is because some banks argue that once benefits are 

paid into an account they lose their identity, becoming part of the generic pool 

of money in the account, and are therefore arrestable. 

39. While the proposal to introduce a minimum level that will be “unarrestable” in a 

bank account will prevent debtors on very low incomes becoming destitute, 

nevertheless it will not address: 

• Debtors with disabilities who receive relatively high levels of income 

comprising benefits, premiums, independent living funds and direct 

payment awards for paying a carer’s wages.  These funds are 

essential for meeting the extra costs associated with a disability, and 

arresting this income could compromise the ability to pay for medical 

needs or fulfil obligations as an employer of a carer 
                                                 
18 Bank Arrestments – Briefing Paper 19 by Citizens Advice Scotland, November 2005 

19 s187 of the Social Security Administration Act 1992 and s45 of the Tax Credits Act 2002 
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• Situations whereby a debtor receives a backdated benefits award - 

which can be substantial 

• Situations where a debtor receives the childcare element of tax 

credits, designed to pay a nursery or childminder in order that the 

debtor may take up employment 

40. In addition, the new proposals will not address the issue of housing 

benefit/housing allowances, which if arrested, could leave a debtor unable to 

pay their rent and potentially facing homelessness. 

 

Local Housing Allowance 
 

41. Since November 2003, the Department for Work and Pensions (DWP) has 

been piloting reform to the housing benefit (HB) system in nine local authority 

pathfinder areas (including Edinburgh).  The reforms have two key elements – 

they change the way HB is calculated, introducing a flat rate Local Housing 

Allowance (LHA), and they change the way benefit is paid.  In most cases 

payment is made direct to the tenant rather than the landlord.  Payment of 

benefit to the landlord is the exception and is down to the discretion of local 

authorities where the client is considered vulnerable or has rent arrears. 

42. One of the main changes introduced by the LHA regime relates to the method 

of payment.  Although under current HB regulations a claimant can choose to 

receive the money themselves or have it paid directly to the landlord, this is 

not the case with tenants on LHA.  LHA is paid directly to claimants unless 

s/he is considered vulnerable or has rent arrears.  This is in line with other 

government initiatives to ensure that all benefits are paid directly into bank 

accounts.  In any event, in practice a number of local authorities – including 

Edinburgh – have always operated a system whereby claimants are paid 

directly by cheque even under housing benefit unless the claimant has 

actively opted out. 

43. While some claimants have their DWP benefits paid into a post office card 

account (POCA) rather than a bank account, this option is not available under 
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LHA (for a number of reasons, including the fact that it is not possible to set up 

a standing order/direct debit facility with a POCA).    DWP research shows 

that after the first six months of Pathfinders, 93% of LHA claimants were using 

bank or building society accounts to receive their benefit20.   

44. The total amount of LHA paid to a single person under the age of 25 is 

unlikely to be arrested, given the proposals to protect up to £304 (soon to be 

uprated) in a bank account.  However, it is possible that a family could find 

themselves in receipt of an LHA of around £1,000 per month – meaning that 

the bulk of this could be frozen even with the new proposals. National roll out 

of the LHA system without protection from arrestment means more debtors 

could face eviction for rent arrears.  

45. We consider that these issues could be resolved by either earmarking benefits 

and tax credits in such a way that they cannot be arrested, working along the 

lines of a reverse standing order.  In implementing a standing order, an 

account holder can have monies paid out of their bank account into a range of 

different accounts.  We consider that this can work in reverse, whereby 

monies paid into an account that form benefits, tax credits or other types of 

protected payment could easily be identified. 

46. Alternatively a procedure could be introduced that will allow a debtor to apply 

to court for release of the funds.  This was the proposal suggested by the 

Bank Arrestment (Scotland) Bill, and something similar could be developed 

along the same lines.   

47. In cases where clients receive a mixture of tax credits and benefits, the 

principle founded in “Clayton’s Case”21 could be applied.  This case 

established the principle of first incurred, first discharged.  In other words, 

whichever monies the client withdrew first could be attributed to benefits, 

leaving the income free to be arrested if applicable.   

                                                 
20 LHA Evaluation 6: Receiving the LHA – Claimants’ early experiences of the LHA in the nine Pathfinder areas, 

DWP 2005 

21 Devaynes v Noble (1816) 1MER 572 
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48. Additionally there remains the issue of double diligence.  At the moment, 

debtors can have their earnings arrested – although this procedure currently 

offers some protection - then have the protected sum frozen by use of bank 

arrestments.  The reforms outlined in the Bill mean that the protected figure of 

£304 will not be arrested when it is paid over into a bank account.    

49. Although these proposals will ensure that a debtor is not left destitute, 

nevertheless an earnings arrestment is designed to protect people on very low 

incomes. It works on a sliding scale, ensuring people on low incomes only 

have a designated amount paid over to their creditors.  

50. For example, a debtor earning £304 per month has the full sum protected, and 

no deductions can be made. A debtor earning £410 per month can only have 

a deduction of £13 made. Under the current proposals, this would mean that 

this debtor would be left with £397 per month. When this sum is paid into 

his/her bank account, only £304 of this amount is unarrestable, with the 

remaining £93 being available for creditors. In addition, any additional 

payments into their bank account (such as child benefit, savings or any other 

additional income) can then be arrested.    

51. While we accept that the proposals under the Bill in relation to bank 

arrestments are a major step forward, nevertheless they still leave some 

significant issues unresolved.  Preventing double diligence and protecting 

benefits and tax credits from arrestment are essential to ensure that the most 

vulnerable Scottish debtors are protected from the harsh consequences and 

unnecessary hardship currently associated with bank arrestments. 

Debt Arrangement Schemes 
 
52. The Debt Arrangement Scheme (DAS) was introduced by the Debt 

Arrangement Scheme and Attachment (Scotland) Act 2002.  The actual 

scheme itself was launched in November 2004. 

53. Citizens Advice Scotland has been involved in the development of a debt 

arrangement scheme for almost fourteen years.  In 1992, CAS put forward an 

amendment to the Bankruptcy (Scotland) Act 1993, in an attempt to introduce 
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a debt arrangement scheme.  The amendment was rejected, on the basis that 

protected trust deeds were considered a suitable alternative22.   

54. In 1999, CAS again attempted to introduce a debt arrangement scheme onto 

the agenda, by providing the Scottish Law Commission with a briefing on the 

topic23.  The briefing was made during the course of the Scottish Law 

Commission’s deliberations on an alternative to poinding and warrant sale, 

and a proposal to introduce a debt arrangement scheme was included in their 

final report24. CAS was also a member of the working group set up by the 

Scottish Parliament to look at an alternative to poindings and warrant sales, 

which also recommended the introduction of a statutory debt arrangement 

scheme25. 

55. We also vigorously campaigned on this issue both during our evidence 

sessions on the Abolition of Poindings and Warrant Sales Act 2000, and the 

Debt Arrangement and Attachment Scotland Act 2002 and in submissions to 

the committees of the Scottish Parliament26. 

56. Citizens Advice Scotland remain firmly committed to the concept of a debt 

arrangement scheme, and consider it to be an extremely valuable tool in 

terms of debt management and debtor relief.  We are pleased to see that one 

year on from its introduction, the Scottish Executive have announced a review 

                                                 
22 Hansard, Parl Debt HL 1992-93 vols 540 and 541 

23 Briefing on Debt Arrangement Schemes by Citizens Advice Scotland, 1999 

24 Report on Poinding and Warrant Sale Scottish Law commission April 2000 (Scot Law Com no. 177) 

25 Striking the Balance – a new approach to debt management Report of the Working Group on a Replacement 

for Poinding and Warrant Sale, 6 July 2001. 

26 Memorandum by Citizens Advice Scotland to the Justice & Home Affairs Committee of the Scottish 

Parliament on the Abolition of Poindings and Warrant Sales Bill 1999, October 1999; Briefing to the Social 

Justice Committee of the Scottish Parliament on the Abolition of Poindings and Warrant Sales bill 1999, 

December 1999; Memorandum to the Social Justice Committee of the Scottish Parliament on the Debt 

Arrangement and Attachment (Scotland) Bill, June 2002; Debt Arrangement and Attachment (Scotland) Bill 

briefing for stage one debate, September 2002; Memorandum to the Communities Committee of the Scottish 

Parliament on the secondary consultation on draft regulations for a debt arrangement scheme, September 2003; 

Briefing to the Communities Committee of the Scottish Parliament on draft regulations for a debt arrangement 

scheme, February 2004. 
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in terms of how the debt arrangement scheme is operating now, and is looking 

at improving the scheme to ensure it operates more effectively. 

57. In October last year, we consulted with all Scottish CAB on the current 

scheme, and its operation.  CAB advisers were asked to provide their views 

on two key areas amongst others:  

• The barriers that prevent CAB debt clients and CAB No Income No 

Assets (NINA) debt clients using DAS now 

• What improvements could be made to allow CAB debt clients and 

CAB NINA debt clients to use DAS 

58. In summary, bureau advisers found the lack of freezing of interest and 

composition of debts to be the biggest barrier to the scheme in terms of CAB 

debt clients, followed by the recommended length of time for the operation of 

a DAS.   

59. Following this consultation, bureau advisers attended a special meeting in 

order to develop a proposal to make the existing scheme more effective for 

CAB debt clients.   

60. The solutions developed by the group are as follows: - 

• Freezing of interest to be applied to all debts from the issuing of a 

form 4, binding on all creditors 

• The DAS to run for an upper limit of 10 years, after which time the 

debts will be discharged 

• Composition of debts to take place at the beginning of the DAS as 

agreed by creditors 

• Creditors to be deemed to consent if they fail to respond 

• The debtor to be issued with a formal discharge from the DAS 

administrator at the end of the scheme 

61. The fuller version of the CAS proposal is included in Annex 4.  CAS is of the 

view that some of our concerns in relation to this Bill would be addressed by 

an effective debt arrangement scheme provided our proposals for reform were 

adopted.  
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62. This Bill provides the opportunity for reforming the DAS to make it more 

relevant to those poorer debtors who are unable to access any form of debt 

relief at the moment, however the Bill is effectively silent on these issues.  We 

would hope that reforms of the DAS will be introduced at a later stage in 

relation to this Bill. 
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CONCLUSION 

63. Our 2003 research found that changes in circumstance and chronic causes of 

poverty – such as a drop in income, job loss, illness, low income or disability – 

are major contributing factors to debt problems, as are high interest rates, 

credit charges and easy access to credit.  While we welcome many of the 

reforms proposed in this Bill, we consider that further reforms, as outlined, are 

needed in order to address vulnerable clients who face hardship on a daily 

basis.  

 

Citizens Advice Scotland 

January 2006 
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Annex 1: Bankruptcy Statistics 

 
 

Awards of Sequestration on Creditors' Petitions 

 April Ma
y June July August Septemb

er 
Octob
er 

Novemb
er 

Decemb
er 

Januar
y 

Februar
y 

Marc
h Total 

2004/5 119 133 122 117 144 191 101 111 121 136 145 168 1608 

2005/6 188 190 268 218 250 261 266      1641 
              
Awards of Sequestration on Debtors' Petitions 

 April Ma
y June July August Septemb

er 
Octob
er 

Novemb
er 

Decemb
er 

Januar
y 

Februar
y 

Marc
h Total 

2004/5 127 140 148 151 148 146 143 147 114 93 132 165 1654 

2005/6 197 195 204 197 169 195 205      1362 
              
Awards of Sequestration on Trust Deed Petitions 

 April Ma
y June July August Septemb

er 
Octob
er 

Novemb
er 

Decemb
er 

Januar
y 

Februar
y 

Marc
h Total 

2004/5 10 26 32 8 8 23 41 20 19 12 23 33 255 

2005/6 21 32 36 25 29 20 28      191 
              
Total Awards of Sequestration 

 April Ma
y June July August Septemb

er 
Octob
er 

Novemb
er 

Decemb
er 

Januar
y 

Februar
y 

Marc
h Total 

2004/5 256 299 302 276 300 360 285 278 254 241 300 366 3517 

2005/6 406 417 508 440 448 476 499      3194 

Information provided by the Accountant in Bankruptcy’s office 6 December 2005 
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Annex 2: Charging Orders 

 
YEAR NUMBER % INCREASE ON 

PREVIOUS YEAR 
2000 16357 20% 
2001 22098 35% 
2002 30389 38% 
2003 34756 14% 
2004 45562 30% 
 
Source:- Judicial Statistics Annual Report 2000/2001/2002/2003/2004 – 
Department of Constitutional Affairs 
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Annex 3: Bank Arrestments Briefing  

 
Bank Arrestment 
 
What is a bank arrestment?  
 
A bank arrestment is a particularly harsh form of 
diligence, or formal debt recovery. Citizens 
Advice Scotland (CAS) has been campaigning 
for change in this area for a number of years. 
Under a bank arrestment: 
 
• All the money in the debtor’s bank account is 
frozen and becomes inaccessible. Despite 
legislation designed to protect benefits and tax 
credits1, client evidence shows that they do get 
arrested. 
 
• The money remains inaccessible until the 
debtor signs a mandate releasing funds to the 
creditor, or the creditor raises a court action to 
force the release of funds. 
 
Case evidence shows that this can cause 
already vulnerable people severe financial 
hardship, as they are left without access to any 
funds for periods of days or even weeks. 
 
The current situation 
 
• Bank arrestments are the most frequently used 
form of diligence. In 2002 – the most recent year 
for which figures are available - nearly 80,000 
bank arrestments were executed in the Scottish 
courts. 
 
• The English equivalent of bank arrestments – 
third party debt orders – are not an equivalent at 
all. They are far more complicated to apply for, 
and in 2002 only 5,449 were carried out. This 
means that fifteen times as many bank 
arrestments were carried out in Scotland, from a 
significantly smaller population. 
 
• The Bankruptcy and Diligence etc (Scotland) 
Bill proposes that a minimum sum in a bank 
account is protected from arrestment. Whilst we 
fully support this proposal, it does not address 

the fundamental issue of 
benefits and tax credits being 
arrested. 
 
1 Section 187 of the Social 
Security Administration Act 
1992 
and Section 45 of the Tax 
Credits Act 2002 
 
 
Bank 
arrestments are 
a harsh form of 
debt recovery 
that can cause 
severe financial 
hardship for 
already 
vulnerable 
people 
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Current concerns 
Case evidence highlights a number of specific issues 
relating to bank arrestments: 
 
• Benefit and tax credit payments are theoretically 
exempt from bank arrestments, as long as they are 
identifiable as such. However, some banks argue that 
once benefits are paid into an account they lose their 
identity, becoming part of the generic pool of money in 
the account, and are therefore arrestable. 
• The arrestment of benefits in bank accounts is an area 
of increasing concern since the advent of direct payment 
of benefits into bank accounts. This means that many 
more vulnerable people are now susceptible to this form 
of diligence. 
• Bank arrestments are most frequently used by local 
authorities in respect of council tax arrears. This is a 
particular concern for two reasons. Firstly, in 2004/05 
client enquiries relating to tax debt represented the third 
biggest category of debt enquiry. Secondly, bureaux are 
reporting an increasingly hard-line approach in debt 
recovery by local authorities. 
• Client evidence shows that some banks charge 
administration costs for implementing a bank arrestment, 
causing clients further financial hardship. 
• People with severe disabilities can receive a relatively 
high level of income, comprising benefits, premiums, 
independent living funds and direct payment awards for 
paying a carer’s wages. These funds are essential for 
meeting the extra costs associated with a severe 
disability, and arresting this income can therefore 
compromise the ability to pay for medical needs or fulfil 
obligations as an employer of a carer. 
• Double diligence occurs when people simultaneously 
face more than one form of formal debt recovery. This is 
a particular problem for bureau clients on very low 
incomes who can be faced with both a bank arrestment 
and an arrestment of wages at the same time. 
 
CAS calls for change  
In order to address the issues raised by bureau client 
evidence, CAS calls for: 
• Benefit and tax credit income to be exempt from 
arrestment. 
• A provision that would prevent a creditor carrying out a 
bank arrestment if they have already arrested someone’s 
wages. 
• Any sum protected from bank arrestment to be 
safeguarded from erosion by the application of bank 
charges. 

• Payments related to 
disability to be 
exempt from 
arrestment. 
 

A West of 
Scotland 
CAB reports 
of a client 
whose 
account was 
arrested for 
council tax 
arrears. The 
account 
contained 
£92, made 
up entirely 
of the 
client’s 
incapacity 
benefit 
payment. 
The bank 
charged £35 
for 
administerin
g the 
arrestment 
and the debt 
collection 
company 
charged a 
fee of £42. 
Consequent
ly, the 
arrestment 
only 
reduced his 
debt by £15 
but meant 
he had no 
money to 
live on for a 
fortnight.  

Case evidence 
 
A North of Scotland 
CAB reports of a 
lone parent with two 
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young children whose bank account was arrested the 
week before Christmas. She had received no 
paperwork from her bank, the creditor or the sheriff 
officers. Her only income was income support and 
child tax credit, both of which were clearly 
identifiable in her account. Furthermore, the 
arrestment had been carried out in respect of a two-
year old parking ticket which the client was adamant 
she had never received. 
 
A West of Scotland CAB reports of a female client 
with a young baby who had recently split from her 
partner and moved out of the family home. She tried 
to access her account and discovered it had been 
arrested by a debt collection company for council tax 
arrears. Her ex-partner had not forwarded her mail 
and she was therefore unaware that an arrestment 
order had been issued. The arrested account 
comprised wages, child benefit and child tax credit. 
The client was very distressed about how she would 
take care of her small baby without access to any 
money, but the debt collection company was 
unsympathetic 
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Annex 4: Debt Arrangement Scheme: Consultation with Bureaux, November 2005 

 

Debt Arrangement Scheme Review: Consultation with Bureaux, November 2005 

By Susan McPhee, Head of Policy and Public Affairs 

 
Citizens Advice Scotland and its 77 bureaux offices form Scotland's 
largest independent advice network.  CAB advice services are 
delivered through 216 service points throughout Scotland, from the 
islands to city centres. 
The CAB service aims: 
to ensure that individuals do not suffer through lack of knowledge of 
their rights and responsibilities, or of the services available to them, 
or through an inability to express their need effectively 
and equally 
to exercise a responsible influence on the development of social 
policies and services, both locally and nationally. 
The CAB service is independent and provides free, confidential and 
impartial advice to everybody regardless of race, sex, disability or 
sexuality. 

 
Citizens Advice Scotland 
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BACKGROUND 

1. The Debt Arrangement Scheme was introduced by the Debt Arrangement 

Scheme and Attachment (Scotland) Act 2002.  The actual scheme itself was 

launched in November 2004. 

2. Citizens Advice Scotland has been involved in the development of a debt 

arrangement scheme for almost fourteen years.  In 1992, CAS put forward an 

amendment to the Bankruptcy (Scotland) Act 1993, in an attempt to introduce 

a debt arrangement scheme.  The amendment was rejected, on the basis that 

protected trust deeds were considered a suitable alternative27.   

3. In 1999, CAS again attempted to introduce a debt arrangement scheme onto 

the agenda, by providing the Scottish Law Commission with a briefing on the 

topic28.  The briefing was made during the course of the Scottish Law 

Commission’s deliberations on an alternative to poinding and warrant sale. 

The case for a debt arrangement scheme was accepted by them, and 

included in their final report29. 

4. In addition, CAS was a member of the working group set up by the Scottish 

Parliament to look at an alternative to poindings and warrant sales, which also 

recommended the introduction of a statutory debt arrangement scheme30. 

5. We also vigorously campaigned on this issue both during our evidence 

sessions on the Abolition of Poindings and Warrant Sales Act 2000, and the 

Debt Arrangement and Attachment Scotland Act 2002 and in submissions to 

the committees of the Scottish Parliament31. 

                                                 
27 Hansard, Parl Debt HL 1992-93 vols 540 and 541 

28 Briefing on Debt Arrangement Schemes by Citizens Advice Scotland 1999 

29 Report on Poinding and Warrant Sale Scottish Law commission April 2000 (Scot Law Com no. 177) 

30 Striking the Balance – a new approach to debt management Report of the Working Group on a Replacement 

for Poinding and Warrant Sale 6 July 2001. 

31 Memorandum by Citizens Advice Scotland to the Justice & Home Affairs Committee of the Scottish 

Parliament on the Abolition of Poindings and Warrant Sales Bill 1999 – October 1999; Briefing to the Social 

Justice Committee of the Scottish Parliament on the Abolition of Poindings and Warrant Sales bill 1999 – 

December 1999; Memorandum to the Social Justice Committee of the Scottish Parliament on the Debt 
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6. One year on from its introduction, the Scottish Executive have announced a 

review in terms of how the debt arrangement scheme is operating now, and 

what improvements could be made to the scheme to make it operate more 

effectively. 

 

CONSULTATION WITH BUREAUX 
 

7. In October this year, we sent a memorandum to all Scottish CAB including 

named advisers who had gone through the DAS training asking for views.  As 

changes had already been made in respect of the certification procedures for 

money advisers the focus of the questionnaire was on the scheme itself, and 

its operation.   

8. CAB advisers were asked to provide their views on two key areas amongst 

others:  

• The barriers that prevent CAB debt clients and CAB No Income No 

Assets (NINA) debt clients using DAS now 

• What improvements could be made to allow CAB debt clients and 

CAB NINA debt clients to use DAS 

9. Following this consultation, bureau advisers were invited to attend a special 

meeting to discuss the outcome of the consultation, and to try and develop a 

proposal to adapt the existing scheme and make it more effective for CAB 

debt clients.  This meeting took place on 1 December 2005, and was attended 

by twelve representatives from bureaux all over Scotland.  A note of those 

bureaux attending is annexed hereto. 

10. The solutions developed by the group are as follows:- 

                                                                                                                                                 
Arrangement and Attachment (Scotland) Bill June 2002; Debt Arrangement and Attachment (Scotland) Bill 

briefing for stage one debate September 2002; Memorandum to the Communities Committee of the Scottish 

Parliament on the secondary consultation on draft regulations for a debt arrangement scheme September 2003; 

Briefing to the Communities Committee of the Scottish Parliament on draft regulations for a debt arrangement 

scheme February 2004; 

 29  



 

• Freezing of interest to be applied to all debts from the issuing of a 

form 4, binding on all creditors 

• The DAS to run for an upper limit of 10 years, after which time the 

debts will be discharged 

• Composition of debts to take place at the beginning of the DAS as 

agreed by creditors 

• Creditors to be deemed to consent if they fail to respond 

• The debtor to be issued with a formal discharge from the DAS 

administrator at the end of the scheme 
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THE PROPOSALS 

11. The results of the October consultation had brought forward four main areas 

for improvement which were:  

• Freezing of interest 

• Waiving of interest 

• Composition of debts 

• Fixed term for DAS 

 

FREEZING OF INTEREST 
 

12. The CAS proposals in relation to freezing of interest are that:  

• Freezing of interest should be applied from the issuing of a form 4 

• Freezing of interest would be binding on all creditors – regardless of 

whether or not the debt had been assigned 

13.  Consideration was given as to whether freezing of interest should apply 

retrospectively.  This was considered to be a complex area to look into, and 

too labour intensive for a money adviser.   

14. Additional consideration was given to either interest being frozen at the point 

of approval from the DAS administrator, or interest being frozen following a 

court hearing.  However, as the freezing of interest is crucial to the success of 

the scheme, it was considered that the issuing of the form 4 was the best 

place to start. 

15. It was also considered that a compulsion on creditors to freeze interest could 

well result in more voluntary agreements taking place outwith DAS, thus 

reducing bureaucracy and overall cost. 

16. Consideration was given to the different types of interest that are applied to 

different loans.   

• Credit cards apply rolling interest 
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• Doorstep lenders apply front loaded interest 

• Bank loans apply interest on the total loan 

Even so, it was felt that the proposal will work only if it is kept simple.   

17. Accordingly, the CAS proposal is that interest is frozen at the time the money 

adviser issues form 4.  This will mean that in some cases, the creditor would 

get the full debt including interest (such as doorstep lenders and banks) and in 

others they wouldn’t i.e. credit cards.  However it was thought that in the latter 

cases, the creditors would already have benefited by the imposition of charges 

for late payments and so on.  It was also noted that when creditors agree to 

freeze interest voluntarily now, then interest is treated in this way.  Accordingly 

this proposal would not be proposing anything different to what currently 

operates by agreement now. 

 

WAIVING OF INTEREST 
 

18. After careful consideration, it was felt that the waiving of interest would be too 

difficult to operate.   

19. Firstly, it would be retrospective, which would mean looking backwards at the 

agreements.  Some creditors take a payment and divide it between the 

charges applied and the repayment figure, so it would be very complicated to 

work out the level of interest to be waived.  Secondly, interest and charges 

could have been applied over a very long time. 

20. It was also noted that there might be other possible solutions for unreasonable 

levels of interest and charges i.e. OFT debt collection guidance. 
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COMPOSITION OF DEBTS AND LENGTH OF TIME 
 

21. Both of these are linked and need to run together.  Composition cannot 

operate in isolation from the length of time of the agreement, because it would 

mean that a composition for each individual debt would have to be worked out 

for each client by an adviser.  In practical terms this is not possible. 

22. The CAS proposal is that a DAS would run for an upper limit of 10 years.  Ten 

years was considered a suitable proposal on the grounds that one CAB had 

already had a DPP agreed for 9 years.  In addition, consolidation loans can 

often extend a five year loan into a seven year one and beyond, so this 

principle already operates in terms of debt management. 

23. Composition would take place at the beginning of the DAS as agreed by 

creditors (and provided that interest was frozen) with a view to the debt being 

extinguished at the end of ten years.   

24. The issue of deemed consent would be applied – so that creditors who failed 

to respond would be deemed to consent and it would be binding. Creditors 

would continue to have the right to either agree to the DPP (or be deemed to 

agree) or withhold their consent or object under the fair and reasonable test.  

This would mean that the existing process for creditors wouldn’t change.   

25. The legislation would need to ensure that the debts would be discharged at 

the end of the 10 year period – or earlier if agreed - with a formal discharge 

issued by the DAS administrator. 
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OTHER ISSUES 
 

Freezing of Interest without composition 
26. The 10 year period would not work unless freezing of interest was adopted as 

well.  Bureaux advisers consider that the freezing of interest on its own would 

make little or no impact on CAB clients where they were either low income 

clients or else had very high levels of debt.  In either case, they have little 

prospect of paying a loan back within a five to seven year period, even where 

interest was frozen.  It is the combination of freezing of interest and a fixed 

term for repayment of the debt that will be most applicable to CAB debt 

clients. 

Freezing of interest six months into the programme 
27. Consideration was also given to the possibility of freezing the interest six 

months into the programme.  However this was not felt useful.  Failing to 

freeze interest at the outset would mean that fewer clients would qualify for 

the scheme.  In addition, it was considered that it would prolong the debt, as 

six months worth of payments would simply be applied as interest and would 

not be used to reduce the capital sum owing.   

28. Additionally, in six months time the money adviser would have to apply for a 

variation, and there would be a burden on them to recalculate the DPP for all 

of the debts. 

DAS and sequestrations 
29. The legislation could be amended so that the issuing of a form 4 could be 

used as a defence against any sequestration proceedings when they called in 

court.  An additional form could be issued to the debtor by the money adviser 

when the form 4 was submitted for the debtor to show in court.  This would 

require the sheriff to defer or sist the sequestration proceedings, pending the 

approval of a DPP. 

Citizens Advice Scotland 
December 2005 
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LIST OF BUREAUX ATTENDING DECEMBER 2005 MEETING 
 

Citizens Advice Rights Fife 

Clackmannanshire CAB 

Cumbernauld CAB 

Edinburgh Central CAB 

Falkirk CAB 

Glasgow Easterhouse CAB 

Haddington CAB 

Kilmarnock CAB 

Motherwell & Wishaw CAB 

Musselburgh CAB 

Penicuik CAB 

Shetland CAB 
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