
SUBMISSION FROM SCOTTISH CHURCHES HOUSING ACTION 

Bankruptcy and Diligence &c (Scotland) Bill – general principles 

1. Introduction 
Scottish Churches Housing Action brings together the 13 major national 
church bodies in Scotland in their concern about poor housing and 
homelessness.  It supports their work towards a Scotland that is free of 
homelessness.  It provides advice to church groups wishing to help homeless 
people at a local level, and seeking to use church property resources for the 
development of affordable housing.  It has a role in education and awareness-
raising within the churches, and in speaking out on behalf of the churches on 
issues relevant to poor housing and homelessness. 

2. Bankruptcy and Diligence &c (Scotland) Bill 
The majority of the contents of the Bankruptcy and Diligence &c (Scotland) 
Bill are not issues with which Scottish Churches Housing Action has a major 
concern, and we have no particular insights to offer.  We wish, however, to 
comment on one provision of the Bill: the proposed new diligence of land 
attachment. 

3. Land attachment 
Land attachment would enable a creditor holding a decree to obtain a right 
over heritable property in security for the debt; and in the case of any debt 
over £1,500, the creditor would be able to apply to sheriff court after 6 months 
for authority to sell the property. 
Our concern is that this will lead to increased homelessness if such authority 
were to be given, and that even if not, it would create a disproportionate level 
of anxiety and insecurity on the part of the debtor.  Our view is that this falls 
far short of the aim of the Bill, which is to create an appropriate balance 
between the interests of debtor and creditor.  We recognise that there need to 
be effective measures for creditors to recover their outlay, but we believe that 
other measures in the Bill will achieve this with greater equity. 
The particular objections to the introduction of this proposed form of diligence 
are: 
3.1 If applied widely, it could lead to significant numbers of home-owners 

losing their home, at exactly the time when the thrust of national policy is 
geared towards the prevention of homelessness, with the Scottish 
Executive having a well-publicised target that councils should by 2012 be 
in a position to offer permanent accommodation to all homeless 
applicants. 

3.2 Even if used (as appears to be the intention of advocates of the measure) 
more as a threat than in execution, it would in its present form be a 
disproportionate response to relatively low levels of debt.   

 



It would create anxiety and insecurity associated with the possible loss of a 
home for people who would, by virtue of their financial difficulties, already 
be under stress.  This does not appear to be much more humane than the 
former system of poindings and warrant sales. 

3.3 It has the effect of removing the distinction between a secured and an 
unsecured loan, since any loan will be subject to land attachment.  We 
doubt whether the higher rates of interest currently applying to an 
unsecured loan would be reduced with the advent of this measure, though 
lenders would have the benefit of being able to take out a land 
attachment. 

4. Proposed measures 
In our view, the best approach would be to remove the proposal for land 
attachment from the Bill.  However, we recognise that there are strong views 
in favour, and propose the following approaches to ensuring that an equitable 
approach is developed. 
4.1 Land attachment should be at or near the top of a hierarchy of recovery 

methods.  It should be open to a creditor to pursue it only after other 
approaches, such as arrestment of wages or bank account, have been 
tried and have failed.  This should not be left for a sheriff to determine, but 
should be on the face of the Bill. 

4.2 The debtor’s sole or main dwelling should be excluded from land 
attachment.  This would meet our point about the potential to create 
homelessness. 

4.3 The level of debt against which a land attachment can be taken should be 
raised to an amount which reflects the value of the property: either a fixed 
sum of the order of £50,000 rather than £1,500 as is presently proposed, 
or a percentage of the property value.  This would meet our point about 
the proportionality of the sanction to the debt. 

4.4 The costs associated with taking out a land attachment should be borne 
by the creditor.  This would help prevent frivolous or overbearing action by 
creditors, and would inhibit them from seeking land attachments for small 
debts.  

5. Further comments 
We believe that wider social policy would be ill-served by the introduction of 
land attachments in the form presently in the Bill.  We hope that the 
Committee will seek the views of, among others, the Minister for Communities 
and the Communities Committee, with particular reference to the likely impact 
of the land attachment proposal on the objective of preventing, rather than 
encouraging, homelessness. 
  
  
 
 


