
SUBMISSION FROM DAVID CABRELLI: UNIVERSITY OF DUNDEE 

Introduction 

The intention of this paper is to set out the writer’s thoughts on the content of 

Part 2 of the Bankruptcy and Diligence etc (Scotland) Bill (“the Bill”) only. The 

content of clauses 31 to 42 of the Bill implement the recommendations of the 

Scottish Law Commission in their final report of September 2004 on the 

reform of Scots law in relation to the registration of charges.1 The format of 

this paper is to take each of the clauses of the Bill in turn and offer comments 

and thoughts on their efficacy and desirability. 

Clause 31: Register of Floating Charges 

On balance, the creation of the Register of Floating Charges in Scotland 

represents a beneficial change in the law of Scotland and Scottish legal 

practice. However, the writer does have one principal reservation. The writer’s 

balanced view is subject to the real possibility in the future that the floating 

charge device forming part of the law of England and Wales may be abolished 

and replaced with a fixed charge which permits trading of the chargor’s 

circulating assets and stock. After some debate on the point, The Law 

Commission of England and Wales recommended in their final report on the 

reform of company security interests that the floating charge should not be 

abolished in England and Wales.2 However, they were not particularly 

enthusiastic about this recommendation. As a result, there is no guarantee 

that a future British Government and British Parliament will not find favour with 

the Law Commission’s arguments in the final report and prior consultative 

reports3 which advocated the replacement of the floating charge with the 

                                                 
1 Report on Registration of Rights in Security by Companies’ (Scot Law Com No 

197, 2004) 
2 Company Security Interests (Law Com No 296, 2005) at paras. 3.171 – 3.175 
3 Company Security Interests: A Consultative Report (Law Com No 176, 2004) and 

Registration of Security Interests: Company Charges and Property other than Land 

(Law Com No 164, 2002). 
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licence to deal and take this forward into legislation. If this were to be done, 

there would be a stark mismatch between the law of Scotland and the law of 

England and Wales. Under the former, floating charges would continue to 

exist, whereas under the latter, they would be abolished. The abolition of the 

floating charge in England would remove the argument that discrepancies 

between Scots law and English law on the recognition of the floating charge 

should be avoided at all costs. One of the principal reasons for the retention of 

the floating charge in Scotland is the perceived desire amongst the banking 

industry and their advisers that differences in intra-UK commercial law are 

unwarranted and unnecessary, especially in the critical area of security rights. 

Clause 32: Creation of Floating Charges 

This represents a desirable change in the law and removes the dangerous 

’21-day invisibility’ problem. One minor observation is that the writer doubts 

whether it is absolutely necessary for the document granting the floating 

charge to be registered with the Register of Floating Charges. Most floating 

charge documents are standard forms produced by the main lenders and it is 

unclear what is to be gained by this requirement to register. 

Clause 33: Advance Notice of Floating Charges 

Clause 33 represents an interesting innovation upon the existing law and is to 

be applauded. 

Clause 34: Ranking of Floating Charges 

Clause 34 is acceptable, subject to the following minor amendments: - 

In line 6 of page 31, add the words “(other than a fixed security arising by 

operation of law to which section subsection (4)(b) below relates) between the 

words “security” and “over”. 

In line 29 of page 31, add the words “or obligation” between the words 

“contract” and “to”. 
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The writer is unclear between the correlation between clause 34(8) and 36(2). 

Perhaps the committee can seek clarification on what the distinction between 

these two provisions are. Both of these provisions seem to entail duplication, 

both catering for ‘negative pledges’ contained in floating charge instruments 

(which ‘negative pledges’ essentially and functionally operate to alter the 

terms of floating charges) and ensuring that these are not caught as 

documents of alteration requiring registration against each floating charge 

which they alter in terms of clause 36(1) of the Bill. 

Clause 35: Assignation of Floating Charges 

This clause is satisfactory. 

Clause 36: Alteration of Floating Charges 

There is something fundamentally unhappy in drafting which provides in 

clause 36(1) of the Bill that “… a floating charge may be altered, but only4 by 

a document of alteration… registered in the Floating Charges” but then goes 

on to provide two examples in the same breath amounting to alterations which 

do not require to be registered in the Register of Floating Charges to be valid, 

namely the examples in clauses 34(8) and 36(3).  

Moreover, clause 36(3) is curiously drafted. The mischief is clear. It seeks to 

ensure that letters of non-crystallisation issued by floating charge holders 

immediately prior to the settlement of a conveyancing or other sale 

transaction (which entails the granter of the floating charge disposing of their 

property to a purchaser), are not caught as “documents of alteration” in clause 

36(1) which require registration in the Register of Floating Charges to be 

valid. However, clause 36(3) does not provide this and practitioners will be 

asking whether letters of non-crystallisation will require to be registered if the 

drafting remains the same. Accordingly, the writer recommends that the words 

“but for the avoidance of doubt the provisions of subsection (1) above do not 

apply in the case of an alteration under this subsection (3)” immediately after 

the word “charge” in line 30 of page 32. 
                                                 
4 Writer’s emphasis. 
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Clause 37: Discharge of Floating Charges 

On balance, the writer is content with the import and wording of clause 37. 

However, clause 37(3) should perhaps be considered for removal, since it is 

part of the tradition of the Scots law of property that rights in security (and 

other real rights) should only be created or extinguished by a public act, e.g. 

registration. The existence of clause 37(3) leaves open the possibility that a 

floating charge could be extinguished without anyone other than the floating 

charge holder or granter knowing about it. 

Clause 38 - 39: Effect of floating charges on winding up and Repeals, 
savings and transitional arrangements 

Satisfactory. 

Clause 40: Discharge of Floating Charges 

Perhaps the phrase “fixed security arising by operation of law” should be 

defined in clause 40. Moreover, the definition of a “company” perhaps ought 

to take into account the effect of the Company Law Reform Bill 2006 which 

the Government are proposing to introduce into legislation by June 2006. 

Clause 41 - 42: Formalities as to documents and Industrial and provident 
societies 

Satisfactory. 

Conclusion 
 

On balance, and subject to the comments, recommendations and 

observations in this paper, in the opinion of the writer, the reforms introduced 

by clauses 31 to 42 of the Bill are satisfactory and ought to be enacted into 

Scots law. 
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