
SUBMISSION FROM THE ASSOCIATION OF BUSINESS RECOVERY 
PROFESSIONALS (R3) AND (R3S) SCOTTISH TECHNICAL COMMITTEE 
 
Introduction 
 
R3, the Association of Business Recovery Professionals, is the leading 
professional association for insolvency, business recovery and turnaround 
specialists in the UK.  It promotes best practice for professionals working with 
financially troubled individuals and businesses.  It has representation around 
the UK and provides a forum for debate on key issues facing the profession. 
 
The Scottish Technical Committee of R3 has received a large volume of 
representation from its members in relation to the Bankruptcy and Diligence 
Bill, and the Committee has a duty to report those concerns to the Enterprise 
and Culture Committee. 
 
This Briefing Note deals with the bankruptcy section of the Bill only.  It does 
not cover diligence or floating charges. 
 
The Scottish Technical Committee has been provided with a copy of the 
Briefing Notes prepared by ICAS and the Law Society of Scotland, and 
agrees with the comments in those Briefing Notes.  In this Briefing Note we do 
not intend to make detailed reference to current procedure or to speculate on 
future reform.  Rather we will concentrate on key proposals within the Bill and 
identify areas of concern in relation to concept and content. 
 
 
Period of Bankruptcy
 
Under the current regime there is a three-year period of bankruptcy during 
which time an undischarged bankrupt is subject to various restrictions.  The 
proposed reduction in this standard period of sequestration to one year may in 
limited circumstances encourage business restarts.  Whilst we accept the 
rationale for this proposal, we still have some concerns which require to be 
addressed. 
 
The vast majority of sequestrations relate to consumer debt, and at best only 
10% of sequestrations are business related.  We strongly recommend that the 
Bill be considered in light of this fact.  
 

• Sequestration could become an easy option for debtors with no or 
insignificant assets.  Sequestration will for some debtors become 
an easy way of “dumping their debt”.  This does not sit well with the 
aim of creating a strong and dynamic economy, dependent on 
consumerism.  To counter this possibility, the provisions regarding 
Bankruptcy Restriction Undertakings and Orders (See next section) 
must be robustly applied where appropriate.   

 
 
 



• The reduced period is in effect bringing the duration of bankruptcy 
into line with England and Wales.  It is becoming a practice in 
England and Wales that a debtor should be discharged after six 
months.  R3’s view is that such a proposal would be entirely 
inappropriate in Scotland. 

 
 
Bankruptcy Restriction Undertakings and Orders (BROs)
 
This part of the Act is intended to deal with debtors whose conduct is 
fraudulent or culpable, the result being that restrictions will be placed on a 
debtor for a period up to fifteen years after discharge, the period being 
dependent on the debtor’s conduct. 
 
Before dealing with the wording within the Bill, there are two critical issues in 
relation to BROs. 
 

• There is no mechanism for an Insolvency Practitioner who is acting 
as a Trustee to report to the Accountant in Bankruptcy.  Such a 
mechanism should be included in the Bill, perhaps something 
similar to the obligation on a Liquidator to report to the Insolvency 
Service Disqualification Unit.  Further, the Committee is of the view 
that there should be a time limit of six months for a Trustee to make 
such a report to the Accountant in Bankruptcy. 

 
• If the Accountant in Bankruptcy is to fulfil this function, then there 

will be issues of resourcing and independence. 
 

• BROs should be robustly applied where necessary to counter the 
possible effects of the one year discharge.  It will be for the AIB to 
ensure that this is the case.  

 
 
Turning now to more specific comments in relation to the wording in this 
section:  
 
 
Grounds for making orders 

 
• Some of the drafting is vague and could lead to confusion.   
 
• If the intention is that a BRO should be similar to a Directors 

Disqualification Order there requires to be some redrafting.  There 
is no public interest qualification or requirement for the making of a 
BRO and yet the provisions which relate to Interim BROs (section 
56F(2)(b)) provides that a Sheriff may make an interim BRO if he 
considers that to be ‘in the public interest’.  Current drafting allows a 
Sheriff to grant a BRO if he thinks ‘it is appropriate’ − this is loose 
drafting and inconsistent. 
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• Section 56B(2)(a) - Failure to keep records which account for ‘loss 
of property’.  How is ‘property’ to be defined?  Is the important point 
not the failure to keep records which account for a reduction in 
assets?  This provision at para (a) has to be compared to the 
provision at 56B(2)(J) which refers to a failure to ‘account 
satisfactorily……………………………. for the loss of property or for 
an insufficiency of property to meet his debts’.   

 
• Section 56B(2)(a) refers to business carried on by the debtor.  This 

should perhaps be expanded to cover business carried on by the 
debtor either alone or with any other party.   

 
• Section 56B(c) and (d) is not consistent with section 56B(4).  

‘Gratuitous alienation’ has been defined yet there is no definition of 
an ‘unfair preference’.   

 
• Sections 56B(k) and 56B(l) - Use of the word ‘may’ implies latitude.  

Is this intended?  Are the phrases ‘materially contributed’ and 
‘increase the extent of’ separate or does the word ‘materially’ apply 
to both? 

 
• Section 56B(3) - Is the intention that the debtor should be looked at 

more severely if he has been sequestrated in the last five years? 
 

• Sections 56E and 56G - 56E provides that BROs shall ‘come into 
force’ whereas 56G provides that BRU’s shall ‘take effect’.  There 
should be consistency in the terminology used. 

 
• Section 56E(1)(a) - Rather than say ‘when’ a BRO is made it would 

be clearer to state ‘on the date that’ a BRO is made.   
 

• Section 56E(3)(a) - The word ‘annul’ is an unusual word to use.  
Would the word ‘recall’ not be more appropriate?  What is the effect 
of annulment?  Does it mean that once the BRO has been annulled, 
matters proceed as if the BRO had never been made? 

 
• Section 56G(2) – Should Accountant in Bankruptcy also have 

regard to 56B(1) (the provision that requires the BRO to be 
‘appropriate’).  Otherwise, the Accountant in Bankruptcy and the 
Court will have to consider different requirements.   

 
• There ought to be a provision allowing the AIB to apply to extend 

the period of the BRU if more information becomes available. 
 

• Section 56H – Recall.  At the moment, Section 17 (4) provides that 
the effect of recall of sequestration shall be so far as practicable, to 
restore the debtor and any other person affected by the 
sequestration to the position he would have been in, if the 
sequestration had not been awarded.  Section 56H appears to 
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envisage that although a recall can proceed, BRO’s and BRU’s may 
continue.  This is not logical.  If it is appropriate that a sequestration 
be recalled all that flows from that sequestration should also be 
recalled.   

 
 
The Trustee in Sequestration 
 
Section 7 repeals the requirement of the Trustee to be resident in Scotland.  
This has caused concern among our members.  Presumably it is an EC 
Directive that has caused the repeal of sections 2(3) and 24(2) of the 1985 
Act.  The implication now is that anyone within the EC who is properly 
qualified can become a Permanent Trustee in Sequestration in Scotland.  We 
do not believe that the interests of debtors and creditors would be well served 
by an IP acting remotely and who does not meet the debtor.  We share the 
views of ICAS in this regard.  Any IP undertaking work in Scotland must be 
competent in the law and procedures of insolvency in Scotland and be able to 
demonstrate this to their RPB’s insolvency monitors.  There are real risks and 
dangers here, and in our view debtors and creditors will not be well served by 
this proposal at all. 
 
Section 8 deals with the duties of the Trustee and introduces a new section 38 
as well as dealing with an alteration in section 39 of the Act.  The additions 
and alterations are supposed to provide a commonsense scenario but we 
believe that it could be misused by Trustees to excuse non-performance of 
certain duties.  Guidance is clearly required here. 
 
Section 10 introduces new Section 13A(B) and provides that the debtor ‘shall 
hand over to the Trustee everything in his possession which relates to the 
sequestration’.  This is vague; no timescales are given for compliance. 

 
Section 12 introduces the new Section 28A and deals with applications to 
replace the Trustee.  The circumstances in which a Trustee can be replaced 
are restricted to the death of the original Trustee or where the Trustee ceases 
to be qualified to act.  It does not take into account the situation where a 
Trustee perhaps changes jobs. 
 
 
Debtor Applications 
 
Section 14 (3) introduces new Section 5(2) (b) (ii).  Reference is made to a 
‘temporary administrator’.  We are not clear as to the nature of the 
appointment, duties and functions.  What is a temporary administrator? 
 
 
Jurisdiction 
 
Section 15(3) deals with recall of sequestration.  It is provided that the Petition 
is presented to the Sheriff.  There is a definition of which Sheriffdom has 
jurisdiction in relation to debtor applications but not in relation to other 
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applications.  It is presumed that it would be to the Sheriff who actually made 
the award of sequestration in the first place but this should be clarified. 
 
 
Debtor’s Home 
 
The provisions contained within section 17 (new section 39A) have caused 
our members concern.  The drafting will have an adverse impact on 
conveyancing practice. 
 
Reference is made to the property being ‘vested in the debtor’.  Would it not 
be better to state ‘revested’?  More importantly, however, there is no provision 
made for any notice of abandonment or other document being registered. This 
is important from a conveyancing point of view to ensure that the register is up 
to date and properly reflects the true position.  At the moment, if the Trustee 
abandons the property or agreement is reached that the property should 
revest in the debtor, some sort of document is registered e.g. Deed of 
Reinvestment.  Without this, considerable confusion could arise.  Certainty is 
essential.  At present the conveyancing system is dependent on the accuracy 
of public registers.  Those wishing to deal with a property must be able to 
ascertain the true position regarding ownership of property from those 
registers.  If that is no longer possible because relevant information is not on 
public record conveyancing transactions will be much more difficult to process 
and will lead to unnecessary worry and anxiety. 

 
Section 17(2) – New Section 39A(2)(b).  The word ‘reinvested’ is incorrect.  
Property or assets ‘vest’ - they do not ‘invest’.  The word used should be 
‘revested’.  

 
New Section 39A(3) appears to envisage that revesting can be prevented by 
the Trustee sending a Memorandum to the Keeper of the Register of 
Inhibitions under Section 14(4) of the Act.   Could a Trustee who wishes to 
keep his options open and ensure that he has the right to deal with the 
property outwith the three year period not simply avoid that three year period 
by recording such a Memorandum?  Tightening of the wording is required.   

 
Similarly, whilst Trustees tend not to record title, this proposal would give 
them another option for dealing with the debtor’s family home so there may be 
more instances of Trustees recording title than is the case at the moment.  
The provisions in 39A(3) could also effectively thwart the intention that the 
matrimonial home be dealt with as quickly as possible.  

 
New Section 39A(5) suggests that the debtor should agree to pay a specific 
sum to his estate or Trustee in return for the property being revested in the 
debtor or Trustee.  Reading this in conjunction with Section  39A(3)(f) appears 
to indicate that entering into the agreement is sufficient.  Surely revesting 
should occur only once payment has been made otherwise the Trustee would 
be faced with the prospect of having to take further action against the debtor 
to recover payment.   
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There would be nothing to prevent the debtor in the meantime disposing of 
this asset to the detriment of creditors.  Again, section (5) (b) refers to 
‘reinvested’ and rather than  ‘revested’. 
 
Section 39A(6) covers circumstances where the debtor delays in notifying the 
Trustee of his interest in the family home but does not appear to provide for 
circumstances where the debtor fails to advise the Trustee in the three-year 
period that he has such a right or interest.  If there is a failure to advise the 
Trustee of interest in property, the property would revest in the debtor to the 
detriment of creditors.  It would be preferable to have some provision to cover 
these circumstances to allow the Trustee to apply to the court, for example, to 
have the property vest in him.   

 
Section 39A(7)(A) refers to prescribed circumstances.  No detail is available 
yet so we can only assume this will relate to situations where the debtor has 
been unco-operative or there has been no fault or delay on the part of the 
Trustee. 

 
No reference is made to the law relating to a debtor’s right in terms of a lease 
for heritable property.  This is a particularly complex area of the law and 
should not be ignored.  R3 is willing to provide further material on this issue. 
 
 
Protected Trust Deeds 
 
The Scottish Technical Committee has seen the views of ICAS on this matter 
and agrees.  Additionally we have the following comments to make. 
 
Those debtors who would have signed a trust deed under current law, but will 
not be eligible to do so in the future, will need to decide whether or not to use 
other debt tools.  The Executive has assumed that of those debtors: 
 

 40 % will be sequestrated, either by themselves or a creditor; 
 30% will enter a DAS payment programme; and 
 30% will take no action. 

 
We have no details of any statistical analysis which lies behind these figures, 
and they appear to be purely arbitrary.  It is difficult to comment in the 
absence of further information.  The figure of 40% for those who would be 
sequestrated must be dependent on changes to the definition of apparent 
insolvency.  Presumably some of those in this category would currently be 
subject to sequestration rather than trust deeds, if there was a gateway to 
sequestration available to them.  
 
The DAS experience to date would suggest that 30% is too high, although if 
some element of debt forgiveness is introduced, this might not be the case. 
By the time a debtor seeks assistance for debt problems, very few currently 
qualify for DAS (which assumes payment in full).  The Bill is silent on what, if 
any, changes will be made to DAS and how these might impact on protected 
trust deeds or sequestration.  
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In the absence of changes to apparent insolvency, more than 30% would do 
nothing, and this would include people who do take advice, but find there is no 
viable option for them.   
 
If the trust deed reforms cut off access to protected trust deeds from another 
group of debtors this may well create yet another group who do not have 
access to any other solution.  (See comments on Apparent Insolvency and No 
Income No Asset debtors). The suggestion that these individuals can go into 
DAS or sequestration instead does not hold up.  A separate response will be 
submitted in relation to trust deeds but the Executive must take on board the 
point at this stage. 
 
 

• Section 19(4) new para 6 is awkwardly drafted.  It would be better 
to state instead something along the lines of ‘if, after the 
period/expiry of the period of five weeks’. rather than ‘within the 
period of 5 weeks’. 

 
• There appears to be provision only for appeal to the Accountant in 

Bankruptcy.  There should also be provision for appeal to the 
Sheriff. 

 
• Section 19(7) substituting new para 11 sub-section (11) appears to 

provide that it is the Court of Session, on application of any creditor, 
that may recall approval of the offer of composition in granting of 
certificates.  Is the intention not to remove all bankruptcy work from 
the Court of Session?  That being the case, reference to the Court 
of Session should be deleted and the same applies to sub-section 
(12). 

 
 
Offences 
 
Section 22(4)(b) makes reference to debts amounting to £1,000.  It is not 
clear whether these are debts which the debtor is unable to pay or simply any 
debts e.g. if he has a mortgage then his debts will be more than £1,000?  Why 
should no account be taken of utilities and Council Tax? 
Non-vested Contingent Interest 
 
Section 25 which introduces Section 31(5A) refers to ‘reinvested’ rather than 
‘revested’. 
 
 
Debtor’s Requirement to give account of Statement of Affairs 
 
Section 26 introduces section 43A and imposes an obligation on the Trustee 
to require an accounting but does not impose a similar obligation on the 
debtor to actually give that accounting.  
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Debtor’s Right to Appeal 
 
Section 27 deals with new section 49 6A.  Perhaps it would be better to 
specify that in any case where a debtor has a right of appeal to provide that 
the debtor must first satisfy the Sheriff that he is or is likely to have a 
pecuniary interest in the outcome of the Appeal. 
 
 
Apparent Insolvency 
 
For a debtor or creditor to access sequestration, apparent insolvency must be 
constituted.  Section 7 defines specific limited circumstances in which AI will 
be constituted and we are aware of a significant number of debtors who are 
currently unable to access sequestration as debt relief because of the narrow 
terms of AI.  We are concerned that the Bill contains no proposals to widen 
these terms in light of the Bill’s stated intention to provide a “a modern 
diligence system that gives debtors humane access to methods of clearing 
their feet and a chance to start again after insolvency”.  
 
 
NINA – No Income No Assets 
 
At present there is no mention in the Bill of a solution for this group of debtors 
(as previously examined by the Scottish Executive’s Working Group on Debt 
Relief.)  These individuals have no access to sequestration as debt relief and 
a wider definition of AI (per above) would enable that access.  This omission 
reflects the Bill’s emphasis on business restart and again we recommend that 
the Bill be considered in light of consumer credit issues rather than business 
restart.  
 
 
General Comments 
 
The liquidator’s solicitor’s account must be submitted for Taxation by the 
Auditor of Court, liquidators are faced with having to have all accounts for 
legal fees taxed regardless of the level of the fee.  There are cost implications 
in a Taxation and it is not in a creditor’s interest to insist on Taxation in all 
cases.  It is suggested that there should be some element of discretion or at 
least a de minimus level should apply to fees which have to be taxed.   

 
Section 53.  The provisions of Section 53 are adopted by the Insolvency Act in 
relation to the preparation by the liquidator of accounts.  The time limits are 
problematic.  It is suggested that some further changes be made to Section 
53 to deal with these problems.   
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Conclusion 
 
The R3 Scottish Technical Committee very much welcomes the opportunity to 
comment on the Bankruptcy and Diligence Bill and looks forward to 
addressing the Enterprise and Culture Committee in due course. 
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