
SUBMISSION FROM ADIE FINANCIAL SOLUTIONS LIMITED 
 
Bankruptcy and Diligence etc. Scotland) Bill 
 
I am a Licensed Insolvency Practitioner based in Aberdeen.  Although having 
been in the insolvency profession for 23 years, I have run my own business, 
AFS, for only the last two years, but in that short time I have been apointed as 
Trustee in nearly 800 bankruptcy cases, and have personally interviewed more 
than 500 of those cases. In addition I wrote a book on Bankruptcy 10 years ago, 
and have been lecturing for the last 12 years on Personal Insolvency & Diligence 
to those sitting the specialist insolvency examinations. I believe that I can 
therefore bring to these representations both my practical and my 
academic/technical experience. 
 
I was present on  17 January 2006 giving oral evidence at the First Meeting of 
the Committee.  
 
 
ACCESS TO DEBT RELIEF AND STRIKING THE BALANCE 
 
At the first Meeting of the Committee much discussion quite correctly centred 
round access to debt relief. Since we are all looking to achieve a co-ordinated 
system which has different options for different circumstances, and strikes the 
correct balance between the debtor and the creditors, the Committee’s 
discussions must look at: - 
 

• Sequestrations – shorter discharge period, but perhaps still a three year 
income payment period. Also consideration should be given to access to 
sequestration being easier for debtors, particularly those in the NINA 
category (No Assets, No Income). Allowing apparent insolvency to be 
constituted by the issue of a Summary Warrant followed by the new 
Charge (as suggested by Section 195 of the Bill), would cetrtainly assist 
in this endeavour. 

 
• Trust Deeds – in terms of Section 18 of the Bill, there has been very 

substantial reform suggested by the Trust Deed Consultation Document 
issued on 20 January 2006.  

 
These proposed reforms to Trust Deeds have an extremely important 
effect on the future ability of  many debtors to obtain the debt relief which 
up to now they have been able to achieve without objections from 
creditors. 
 
 
 



The statistics upon which the proposed reforms are founded are 
fundamentally flawed, and it would not be appropriate for the Committee 
to conclude its discussions on bankruptcy, and particularly an overview on 
whether the different procedures strike the correct balance, without 
looking closely at this Consultation Document, and the representations 
which will be made before the closing date on 14 April 2006. 
 
These Trust Deed Regulations can be imposed by Negative Resolution, 
and there is a real concern within the Insolvency Profession that these 
reforms will be enacted without the same full consideration which the 
Committee is giving to what is in the body of the Bill itself. 
 
Many of those who have been asked to give further written evidence to the 
Committee will almost certainly ignore the substantive proposals in this 
Consultation Document, possibly on the grounds that these proposals are 
still in draft, and the subject of ongoing consultation.  There is a real 
danger that the split-timing of this proposed legislation will militate against 
full consideration by the Committee of the impact of all bankruptcy reforms 
proposed. 
 
With this Consultation document being so fundamentally important to the 
overall disacussion on Bankruptcy Reform, it is very disappointing that 
myself and others from the insolvency profession were asked to give oral 
evidence on 17 January, when we were unaware of the contents of the 
Consultation Document which was issued three days later. 
 

• Debt Arrangement Scheme 
 

Whilst technically not at present a  bankruptcy procedure, this is the third 
tool in the armoury of all money advisers who are trying to find the most 
appropriate solution for the debtor.  
 
This is not at present a debt relief scheme, and freezing of interest on 
debts is not automatic. The duration can be between 5 and 10 years, or 
even longer, in order for creditors to be paid in full. Those debtors with 
assets, such as equity in property, or motor vehicles, do not require to 
include these assets in DAS. 
 
Quite separately, and without consideration by the Committee, additional 
Regulations for DAS are likely to put in place before the end of calendar 
year 2006 which could introduce the freezing of interest, which would be 
very sensible.   
 
 
 



There is, however, the possibility of the Regulations being amended, quite 
separately from the proposed Bankruptcy Reforms, to introduce 75% or 
even 100% debt relief through DAS, thus removing what was a 
considerable distinction between DAS and the two bankruptcy procedures. 
If such debt relief is introduced into DAS, two questions require to be 
asked: - 
 

• With DAS now having debt relief, should it now be regarded as a 
third bankruptcy procedure? 

• Why should  the debtor continue to be entitled to the benefit of not 
including their assets in DAS if they can obtain debt relief without 
full payment of their debts?  This would remove the fundamental 
differentiation which exists at present, and arguably would not strike 
the correct balance since it would be very detrimental to the interest 
of creditors. 

 
Section 7 – Repeal of trustee‘s residence requirement 
 
This apparently innocuous amendment has more sinister ramifications of which 
the Committee should be aware. 
 
Representations have been made by Insolvency Practitioners South of the 
Border, with potentially close links to Debt Management Companies,  to be 
allowed to act as trustees in Scottish bankruptcies. The suggestion is that a 
refusal would be contrary to Human Rights legislation. At present Sections 2(3) 
and 24(3) requires that the trustee “resides within the jurisdiction of the Court of 
Session”. 
 
The proposed reforms for Protected Trust Deeds are suggesting greater 
regulation of what so far have been Scottish trustees conversant with Scottish 
insolvency legislation. English bankruptcy legislation is fundamentally different.  I 
personally would not dare to accept an appointment in an English bankruptc, 
since I am ignorant of the very different English legislation. I suspect thast I am 
not alone amongst Scottish insolvency practitioners in adopting this policy.  I 
would have grave fears that practitioners from South of the Border  would accept 
appointments in Scotland and would not know where to start in their 
administration, and the greater regulation by the Accountant in Bankruptcy may 
not be sufficient to overcome these problems.  If this Section of the Bill is to be 
enacted, I would suggest that there should be some additional educational 
requirements for practitioners South of ther Border accepting appointments in 
Scotland. 

 
 
 
 
 



Section 14 – Debtor Applications 
 
It is accepted that the Courts at present can adopt inconsistent approaches to 
debtors’ applications, but I am concerned at the level of power given to the 
Accountant in Bankruptcy.  At least the right of appeal against a refusal will still 
be available to the debtor as petitioner, but a minor consequential amendement 
will be required in Section 15 (3) of the Act. 
 
Section 16 – Income payment order 
 
At the first meeting of the Committee there was much discussion about the 
period of the discharge and the period of the income payment order being 
concurrent, and that it would be illogical to have the periods different. There is no 
necessity for concurrence. The sole purpose of the 12 month discharge under 
the Enterprise legislation is to allow a debtor to set up in business without the 
limitations of being an undischarged bankrupt, and the insolvency profession 
have already commented on the very small percentage of bankruptcies which fall 
in to this category.   
 
The level of a monthly contribution from earned income can sometimes be quite 
low, and if this lasts for only 12 months, the fund accumulated will barely meet 
the costs of administering the sequestration, let alone give a return to creditors. 
Two important factors in the Committee’s discussions on the duration of the 
Income Payment Order is firstly the impact on the return to creditors and 
secondly the additional costs to the public purse. 
 
 
Section 18 – Modifications of provisons relating to protected trust deeds  
 
The question has to be asked as to whether it is right in law to remove the rights 
of creditors to accept or object to proposals. Since Trust Deeds were first used in 
the 17th century, creditors have been able to accept or object to the proposals, 
and make their own decision without government intervention stipulating 
minimum returns. Is it fair for legislation to potentially remove that right, and 
potentially prevent a process which would have given debt relief for the debtor 
and produced a return which was acceptable to the creditors? 
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