
SUBMISSION FROM ACTIVE CORPORATE RECOVERY LLP 
 
Period of Bankruptcy 
 
As a matter of public policy, and for as long as Scotland remains part of the 
United Kingdom, it is right that the period of bankruptcy should be the same in 
Scotland as it is in England and Wales.  Consequently, the proposal to reduce 
the period of bankruptcy in Scotland is welcomed. 
 
Bankruptcy Restriction Orders and Undertakings 
 
Over 90% of sequestration cases in which I am Trustee have proceeded on the 
petition of creditors, many of whom have suffered significant loss by the conduct 
of the debtor.  I would take this opportunity to express deep reservations about 
the effectiveness of Bankruptcy Restriction Orders and Undertakings.  Precisely 
what restrictions will the debtor be subject to?  It would seem that a debtor 
subject to a BRO will be unable to: 
 
• Act as receiver of a limited company.  This is a pointless restriction.  The only 

person who can act as receiver of a limited company is a properly qualified 
insolvency practitioner.  As far as I am aware, no IP has gone bankrupt in the 
last 10 years.  If he or she were to become bankrupt, he or she would be 
disqualified by the regulatory body.  Further, the provisions of the Enterprise 
Act spelt the death of receiverships and receivers in any event. 

• Accept nomination or be elected to local authorities.  Again, of extremely 
limited application.  

• Obtain credit in excess of £1000 without disclosing to the prospective lender 
the fact of the bankruptcy.  Most lenders use commercial credit reference 
agencies before advancing credit in any case.  Both Equifax and Experian 
already carry details of all bankruptcies (picked up from Dun and Bradstreet 
or the Edinburgh Gazette) so failure to disclose is of little practical 
consequence.  Further, many lenders are relatively unconcerned about 
bankruptcy:  their perception of relative risk will be built in to the interest rate 
they charge. 
 

 
Section 7 
Repeals the requirement for the trustee to live in Scotland.   
 
We have no objection in principle to this proposal.  However, the law of personal 
insolvency (as well as property and commercial law, both of which interact with 
insolvency law in the administration of bankruptcy) is fundamentally different in 
Scotland and England.  Before practitioners who have qualified under English 
Law can practice in Scotland, they should be required to pass a competence test 
in the same way that solicitors who wish to practice cross border are required to.   
 



Section 8 
Requires the trustee to only take actions he considers will be of benefit to 
the estate and requires the trustee to provide the debtor and creditors with 
a list of all claims and whether they have been accepted or rejected.   
 
Although the principle of only taking action where there is benefit to the estate 
has informed the actions of trustees for many years, the formalisation of this into 
the Act itself will prevent the insolvency process being hijacked by those creditors 
who have a particular ‘axe to grind’. 
 
Section 13 
Requires money received to be deposited in an interest bearing bank 
account. 
 
This has been standard practice for many years.  It is a requirement of most of 
the professional bodies which regulate Insolvency Practitioners that estate funds 
be kept in interest bearing accounts.  This therefore looks like a ‘tidying up’ 
provision. 
 
Income Received by Debtor after Sequestration  
The proposed reduction in the period of bankruptcy would, if no other 
changes were made, reduce the amount of payments made for the benefit 
of creditors.  The executive proposes an income payment scheme whereby 
a debtor pays a proportion of their income for a period of up to three years 
i.e. beyond the end of the proposed period of bankruptcy.  The payments 
could either be voluntary and known as an Income Payment Agreement 
(IPA) and not involving the courts or imposed by the courts through an 
Income Payment Order (IPO).   
 
An interesting proposal but again we have grave concerns about enforceability 
especially in relation to IPOs.  What sanction is available if the order is not 
adhered to? Will a trustee be allowed to make application for a wage arrestment?    
 
Existing legislation allows for an application to the court for the Sheriff to 
determine a suitable amount for the aliment of the debtor and his family with the 
balance to be paid to his estate.  Judgements in these applications have varied 
widely.  This bill does not take the opportunity to provide  guidance regarding 
level of contribution.  Consequently, there remains the possibility that the level of 
contribution may vary widely between courts and between trustees, who are 
being asked to exercise their judgement.  Should school fees be admissible?  
What about cigarettes and alcohol?  This also opens up the possibility of ‘forum 
shopping’ by prospective bankrupts who can consult a number of trustees and 
come up with the most attractive option 
 
 
 



Section 17 
Inserts new 39A section into the 1985 Act which has the effect of providing 
for ownership in a debtors family home to be returned to the debtor if the 
trustee has not taken action in relation to the property within three years of 
the date of sequestration or three years of discovery of the debtors interest 
in the property, if later.   
 
This provision is broadly welcome.    
 
Section 29 
Amends the Education Act (Scotland) 1980 and the Education (Student 
Loans) Act 1990 to provide that debtors will be obliged to continue 
repaying student loans despite being sequestrated.   
 
On first consideration, this appears to be similar to the rationale behind the 
introduction of a one year bankruptcy i.e. rationalisation of the position in 
Scotland with the position in England and Wales.  However, given that the 
Scottish Executive has taken a unilateral decision in relation to tuition fees in 
Scotland, the argument is less compelling.   
 
Student loans are an involuntary source of credit for many students who simply 
could not survive without them.  If they subsequently find themselves in a 
position of financial crisis, why should these debts survive a bankruptcy when 
other, voluntary debts, do not?  
 
Recent figures suggest that applications to Scottish Universities are falling.  The 
executive should consider the impact of this proposal on these falling numbers. 
  
General 
 
Although Active Corporate largely acts for creditors in the sequestration process, 
its practitioners are aware that the majority of petitions are presented by debtors.  
We also accept appointment as Trustee in Trust Deeds.  In this context we are 
disappointed that the executive does not seem to have availed itself of the 
opportunity to consider the requirements to establish ‘apparent insolvency’.  
Active Corporate has many examples of individuals who are unsuitable for a DAS 
or for a protected trust deed but who cannot constitute ‘apparent insolvency’ and 
thus cannot apply for sequestration.  They are therefore consigned to a ‘debt 
limbo’ in which they are continually harassed by creditors.  This results in severe 
pressure on families. 
 
Taken alongside the proposals for the reform of Trust Deeds, it would seem that 
many thousand more Scots will be forced into this position.  This will result in 
more pressure on families and relationships with all the social consequences 
which flow from that. 
 


