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The Committee will meet at 9.45 am in Committee Room 4 

1. Item in private: The Committee will consider whether to take item 4 in private. 

2. Subordinate Legislation: The Committee will consider the following instrument 
under negative procedures— 

the Pupils’ Educational Records (Scotland) Regulations 2003 (SSI 
2003/581)  

and the Committee will take evidence from— 

Rachel Edgar, Scottish Executive, Head of Branch, Schools Division 

Shirley Ferguson, Scottish Executive, Solicitors Division 

3. Education (Additional Support for Learning) (Scotland) Bill: The Committee 
will consider a summary of evidence and key themes. 
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adviser. 
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Agenda item 4 
Paper on Committee budget adviser 
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ED/S2/04/1/1 
 

EDUCATION COMMITTEE 
 

7 January 2004 
 

Scottish Statutory Instruments – SSI 2003/581 
 
Background 
 
1. The Pupils’ Educational Records (Scotland) Regulations 2003 came into force 

with effect from 5 January 2004.  These Regulations require bodies responsible 
for schools to give parents access to information in records held by them relating 
to school pupils, past and present.  They also provide for certain exemptions from 
these requirements. 

 
SSI 2003/581 
 
2. The Regulations are deemed to have come into force on 5 January 2004.  Full 

details are contained in the Executive Note attached to the instrument. 
 
3. The Education Committee is the lead committee for this instrument, and should 

report to the Parliament by 12 January 2004. The Minister responsible is Mr Peter 
Peacock, the Minister for Education and Young People. 

 
4. At its meeting on 9 December the Subordinate Legislation Committee determined 

that the attention of the lead committee and the Parliament should be drawn to 
this instrument. There are no other committees to report to this Committee on this 
instrument. 

 
5. A copy of the SSI, an explanatory note which is not part of the Regulations, and 

the Executive Note are attached. 
 
6.  An extract from the Subordinate Legislation Committee’s 15th report 2003 

(Session 2) concerning these Regulations is attached for information.  The 
extract also contains the Executive’s response to points of concern.   

 
7. Executive papers on guidance and responses to consultation on the Regulations 

are attached.   
 
8. A note on procedure is also attached.  
 
9. The Committee is invited to consider whether it wishes to make any 

recommendation in relation to the instrument.  The instrument is not subject to 
amendment.   

 
 
Martin Verity      Ian Cowan 
Clerk to the Committee    Assistant Clerk 
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Extract from Subordinate Legislation 15th Report (2003) 
 
 
The Pupils’ Educational Records (Scotland) Regulations 2003 
(SSI 2003/581) 

 
1. The Committee raised seven points of substance with the Executive on these 
Regulations which make provision for the keeping and making available to parents 
and others of the educational records of schoolchildren. 
 
Question 1 
2. The Committee asked why regulation 5(1) and (2) are expressed to be subject 
to paragraph (7) of regulation 5.   
 
Report 1 
3. The Executive agrees that regulation 5(1) and (2) should have been subject 
only to paragraphs (3) to (6) and not to paragraph (7) but considers that the error 
does not affect the operation of the regulation.  The Executive’s reply is reproduced 
at Appendix 5. 
 
4. The Committee agrees with the Executive that that the operation of the 
regulation is unaffected but considers that it is nevertheless defectively drafted to this 
extent.  It therefore reports the Regulations to the lead committee and the 
Parliament on this ground, drawing attention to the Executive’s welcome 
undertaking to correct the error at the next available opportunity. 
 
Question 2 
5. The Executive was asked to explain what power authorises provision to be 
made in relation to charging in regulation 5(1) which requires a responsible body to 
make children’s educational records available to parents “free of charge”. 
 
Report 2 
6. The Executive cites as its authority the section 4(1) of the parent Act which 
confers a broad power on Scottish Ministers to make regulations concerning pupils’ 
educational records including provision on disclosure. The Executive considers that 
this power is sufficiently wide to encompass provision about charging, citing section 
4(2) which makes specific reference to charging in one particular circumstance. 
 
7. The Committee takes a different view.  As the case of Gosling v Veley (1850) 
(12 QB 328 at p.407) indicates, a power to charge fees for the exercise of a statutory 
function requires clear and distinct legal authority either by express authority or 
necessary implication and “has been so often the subject of legal decision that it may 
be deemed a legal axiom and requires no authority to be cited in support of it”.  
 
8. Other prominent cases are Attorney-General v Wilts United Dairies Ltd. 
(1922) (38 TLR 781) and, more recently, the House of Lords decision in the case of 
McCarthy & Stone (Developments) Ltd. v Richmond-upon-Thames Borough Council 
[1992] (2AC 48) which reviewed the case-law to that date.  As the latter case 
emphasised, a general power is not sufficient to confer a power to charge.  The 
clearest words are needed.  Section 4(2) is the only clear provision in the enabling 
Act that authorises the charging of fees.  It is very specific and relates only to the 
charging of fees for the supply of copies of records.  In the Committee’s view, it is 
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debateable to say the least, that, simply because subsection (3)(c) provides for the 
charging of fees in one particular case, the general power in section 4(1) is to be 
interpreted by necessary implication as being sufficiently wide to allow for the 
provision to be made for the charging of fees in general.  
 
9. Section 4(2) cannot therefore, in the view of the Committee, be considered 
sufficient authority to allow Ministers to include general provision about charging in 
regulations made under section 4(1).  Against the background of the case law with 
which the Parliament and the drafter of the 2002 Act would be familiar, it seems clear 
that section 4(2) was provided to allow for charging in one particular instance only 
and in circumstances that would not otherwise be within the compass of the general 
power in section 4(1).  
 
10. That regulation 5(1), rather than impose a charge, prohibits a body from 
charging for the provision of information does not in Committee’s view affect the 
legal position. A provision requiring information to be provided free of charge is 
nonetheless a charging provision for which authority is required.  As the parent Act 
does not appear to confer such authority, it appears to the Committee that there is 
the gravest doubt about the vires of regulation 5(1) to that extent.  The Committee 
therefore reports the instrument to the lead committee and the Parliament on 
that ground. 
 
11. The Committee observes that, in light of the Executive’s policy position set out 
in its response, any want of vires for regulation 5(1) should have no practical effect.   
Without authority to impose charges, the responsible body cannot in law charge for 
inspection of records.  This is appears to be in line with the Executive’s policy.  
Regulation 5(1) is therefore unnecessary.   
 
Question 3 
12. Regulation 5(2) provides that a copy of the records will be provided “within 15 
days” to a parent who makes a request for such a copy “on payment” of any fee that 
may be required under regulation 9.  Leaving aside any question of whether the 
Executive has any powers to make provision regarding when fees are to be paid 
(see below) the Committee asked whether the 15-day period in regulation 5(2) 
begins with the making of the request or only on payment of the fee and if the 
former, whether the time limit is disapplied if no fee is paid.  
 
Report 3 
13. The Executive states that it is a “precondition that any fee payable is duly 
paid” and that the 15-day period will not commence until the fee is paid. 
 
14.  The Committee can see nothing in the Regulations that states that the fee 
must accompany the request for copies and observes that it is as usual for fees to be 
paid on or after receipt of a service as before receipt of that service.  It seems to the 
Committee that, at the least, the meaning of regulation 5(2) could be clearer and the 
regulation is undoubtedly defectively drafted to that extent.  The Committee 
therefore reports the instrument on that ground also.  For the reasons set out 
below, there may also be doubt whether, if the regulation 5(2) is to have the 
meaning suggested by the Executive, the regulation is intra vires. 
 
Question 4 
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15. Regulation 8 enables a parent to request information on a child’s educational 
record in an “alternative language or form”.   The Executive was asked to explain the 
meaning of the words “alternative language or form”.  
 
Report 4 
16. The policy intention, as explained in the Executive’s response, is not in doubt.   
The Committee’s difficulty is with the drafting of the regulation.  Firstly, the Executive 
states that the words “alternative language or form” were used with the intention that 
their ordinary meaning would apply but the ordinary meaning of “alternative” means 
there must first be a principal subject.  The Committee did not follow this explanation.  
It is not clear what the “ordinary meaning” is in the case of regulation 8.  There is 
nothing in the Regulations that requires an educational record to be kept or provided 
in any particular “default” language or form. 
 
17. The Executive assumes, in its response, that “alternative” means alternative 
to the language or form in which the records are kept.  However, regulation 8 might 
equally well apply to the language or form in which a body normally provides records 
to parents.  This need not necessarily be English.  It seems to the Committee that a 
body might well have a policy, for example, of providing information to ethnic 
minorities in languages other than English.     
 
18. If, as seems to be the case, the intention is that within reason a parent should 
be able to request that the information be provided in a particular language or form 
then the regulation should have so provided.   
 
19. It therefore appears to the Committee that the drafting of regulation 8 is 
defective in this respect and it reports the regulation on that ground.   
 
20. The Committee’s second problem with regulation 8 is that it appears only to 
apply in respect of the provision of copies of the records under regulation 5(2).  It 
does not appear to apply to simple inspection of records under regulation 5(1).  The 
Committee notes that a charge cannot be imposed for inspection of records but only 
for the provision of copies.  If records are produced (i.e. kept) for example only in 
English and in writing, the disadvantage to non-English speaking parents and those 
who have a visual disability is plain.   It is not clear from the Executive’s response 
that this was the intention.  Again, it seems to the Committee that, at the very 
least regulation 8 appears to be an unusually limited use of the power and the 
Committee reports it on that ground also. 
  
Question 5 
21. The Committee asked what power authorises regulation 9(1)(b) and (2) 
(which authorises a responsible authority to charge fees in certain circumstances) 
given the wording of section 4(1) of the enabling Act.  This question is closely related 
to question 2 above. 
 
Report 5 
22. The Executive has given a lengthy answer which repeats its view that the 
general power in section 4(1) provides sufficient vires for the provisions in question.   
For the reasons given above, the Committee has difficulty in accepting the 
Executive’s arguments, which do not appear to be supported by the extensive case-
law on the subject. 
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23. In the Committee’s view, the general power is not sufficient to authorise the 
Ministers to make such provision as Ministers see fit for the imposition of charges 
under the Regulations.  So far from confirming that the Ministers may exercise the 
general power in that way, section 4(2)(c) must, in the Committee’s view, be 
interpreted as extending the general power in section 4(1) in order to provide that the 
regulations may include a fee-charging provision though only to the limited extent set 
out in that subsection.  Subsection (2) seems to the Committee not to be a power of 
sub-delegation as the Executive suggests but a description of the extent to which the 
regulations can provide for charges to be imposed.   
 
24. The Executive states that section 4(2) is “permissive” and not mandatory.  In 
the Committee’s view, this is true to some extent but not in the way the Executive 
suggests.  Ministers may choose not to exercise the power contained in section 
4(2)(c) (in which case the responsible body will have no power to charge any fees for 
copies).  What, in the Committee’s view, it does not mean is that Ministers can 
devise their own provisions in substitution for that section if, for whatever reason, it 
does not meet the policy requirements.  Ministers are constrained to act within the 
terms of the powers delegated to them by the Parliament. 
 
25. Section 4(2) provides that regulations under section 4(1) may- 
 

“(a) define "educational records" for the purposes of the regulations; 
  
(b) provide as to the supply of copies of such of those records to such 
persons, and in such circumstances, as may be determined by or under the 
regulations; and 
  
(c) authorise persons who supply those copies to charge such fees as they 
think fit (not exceeding the cost of supply) in respect of each copy so 
supplied.” 
 

26. The limits of the regulation-making power available to the Ministers in respect 
of fee-charging seem clear from the above.  Fees can be charged for the services 
provided for in the Act only to the extent of the provision of copies of records and 
only if the Ministers so authorise by regulations.  Furthermore, the regulations can 
only authorise the charging of fees.  They cannot prescribe or otherwise make 
provision in relation to those fees.  It seems clear from the Act that, once authorised 
by regulations, it is for the responsible body, not the Ministers, to decide whether or 
not to impose fees and to set the fees that can be charged within the restriction 
imposed by the Act. 
 
27. It follows, therefore, that there are very strong doubts as to whether 
paragraphs (1)(b) and (2) of regulation 9 are intra vires and the Committee 
reports them on that ground.    
 
Question 6 
28. The Executive was also asked what power authorises regulations 11 and 12 
(which amend and revoke certain other sets of regulations) given that neither set of 
regulations referred to was made under the 2002 Act. 
 
Report 6 
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29. The Executive agrees that the two sets of regulations were not made under 
the parent Act but, again, considers that the general power in section 4(1) provides 
sufficient vires for the amendment or revocation (not “repeal” as stated in the 
Regulations) of the regulations to which reference is made. 
 
30. The Committee also had difficulty with this proposition.  The powers under 
which the 1975 and 1990 Regulations were continued or made are still in force.   The 
2002 Act does not even contain the usual provision authorising the inclusion in 
regulations made under it of provisions consequential on the making of the 
regulations.  It is not at all clear that such a power can be implied in relation to the 
making of subordinate legislation other than under section 2(2) of the European 
Communities Act 1972 under which, subject to certain limited exceptions, anything 
can be done than could be done by primary legislation. 
 
31. There seem to be obvious practical difficulties in adopting the Executive’s 
thesis, not least that provision made under different powers may attract different 
procedures or have different consultation requirements.  It is generally considered to 
be an improper use of a power to use it to circumvent such restrictions.   
32. It is not clear that such issues would arise in the present instance and there 
seems to be no doubt that the Scottish Ministers have the necessary powers in 
relation to regulations 11 and 12, even if not under the powers conferred by section 
4(1) of the 2002 Act under which the Regulations purport to be made.  Accordingly, it 
could plausibly be argued that the reference in the preamble to all other enabling 
powers is sufficient for the purposes of the Regulations. 
 
33. Nevertheless, the Committee observes that it is considered good practice to 
cite all enabling powers in the preamble to an instrument.  It should not be necessary 
to rely on the general words.  Accordingly, to this extent the Regulations fail to 
comply with proper legislative practice and the Committee reports them on 
this ground.   
 
Question 7 
34. The Committee asked why section 5(2) of the parent Act, which allows for 
different provision to be made for different cases and different classes of case which 
appears to be a relevant enabling power, has not been cited in the preamble. 
 
Report 7 
35. The Executive states that it takes the view that there is no need to cite section 
5(2), as there is no intention to make different provision in the regulations for 
different cases and for different classes of case. 
 
36. Again, the Committee is puzzled by the Executive’s response.  It appears to 
the Committee that certain provisions of the Regulations do appear to rely, at least to 
some extent, on the powers conferred by section 5(2).  Paragraph (5) of regulation 5, 
for example, creates an exception from paragraph (1) of that regulation.  It seems to 
the Committee that this could be considered a different provision for a different case.  
While, again, the general “sweeper” provision in the preamble could be construed as 
covering the omission, good legislative practice requires that all enabling powers are 
cited.  The Committee therefore reports the instrument for failure to comply 
with proper legislative practice in this respect also. 
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EXECUTIVE RESPONSE 
 
THE PUPILS’ EDUCATIONAL RECORDS (SCOTLAND) REGULATIONS 2003, 
(SSI 2003/581) 
 
On the 2 December 2003 the Committee asked for an explanation of the following 
matters: 
 

The Committee seeks clarification as to why regulation 5(1) and (2) are 
expressed to be subject to paragraph (7) of regulation 5. 
 
The Executive is asked to explain what power authorises provision to be 
made in relation to charging in regulation 5(1). 
 
The Committee requests confirmation as to whether the 15 day period in 
regulation 5(2) begins with the making of the request or only on payment of 
the fee and if the former, whether the time limit is disapplied if no fee is paid.  
 
The Executive is asked to explain the meaning of the words “alternative 
language or form” in regulation 8. 
 
5.   The Committee seeks clarification as to what power authorises regulation 
9(1)(b) and (2) given the wording of section 4(1) of the enabling Act. 
 
6. The Executive is also asked what power authorises regulations 11 and 
12 given that neither set of regulations referred to were made under the 2002 
Act. 
 
7. The Committee requests an explanation as to why section 5(2), which 
appears to be a relevant enabling power, has not been cited in the preamble. 

 
The Scottish Executive responds as follows: 
 
1. It is accepted that regulation 5(1) and (2) should have been subject only to 
paragraphs (3) to (6) and not to paragraph (7). This error does not affect the 
operation of the regulation. The Executive is grateful to the Committee for raising this 
point and undertakes to bring forward an amendment to remove the offending 
reference when the regulations are next amended. 
  
2. The Committee will note that section 4(1) of the 2002 Act confers a broad 
power on Scottish Ministers to make regulations concerning pupils’ educational 
records including provision on disclosure. The Executive considers that this power is 
sufficiently wide to encompass provision about charging. There is specific reference 
in section 4(2) to the possibility of regulations making provision for charging for 
copies. Regulation 5(1) is concerned about disclosure of educational records at the 
request of a parent and seeks to make it explicit that there is to be no charge in 
these circumstances. There is no issue of vires which arises. 
 
3. Regulation 5(2) provides that a copy of the records or any part of them, will be 
provided to a parent who makes a request for such a copy, subject to the pre-
condition that any fee payable is duly paid. The 15 day period will not commence 
until the fee is paid. 
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4. The policy intention is to allow for the possibility that records can be provided 
in any language other than that in which the records are usually kept or in any other 
form to facilitate equality of access. The words “alternative language or form” were 
used with the intention that their ordinary meaning would apply rather than electing 
to provide a more restrictive meaning. This will allow records to be produced in a 
language other than English, or in other forms, for example Braille or audio tape, or 
by electronic means as requested.  
 
5. The Executive is satisfied that the terms of regulation 9(1)(b) and (2) are 
within vires. The Committee is referred to the broad terms of section 4(1) of the 2002 
Act which empowers Scottish Ministers to make regulations concerning the keeping, 
transferring and disclosure of pupils’ educational records. The Executive considers 
that the power would allow for regulations providing for charging or non-charging as 
Scottish Ministers see fit. 
 
6. Section 4(2) confirms that certain specified matters may be covered by 
regulations but the Executive does not consider that that subsection restricts the 
wide power contained in subsection (1). In particular, subsection (2) provides that 
Scottish Ministers may delegate to persons supplying copies, the ability to determine 
whether to charge for copies, subject to a maximum charge: the charge must not 
exceed the cost of supply. The provisions in section 4(2) are permissive and not 
mandatory. 
 
7. The policy intention is that any charges for copying should be levied at the 
same rate no matter who is making the request, be that a parent in terms of these 
regulations or the data subject, in terms of a request made under the Data Protection 
Act 1998. Similarly a person making a request for copies to be made available either 
in another language or another form should not be penalised by having the supply 
costs, which would inevitably be higher, passed on to them. Regulations 9(1)(b) and 
(2) reflect the policy intention by providing that any charges applied will be subject to 
limitations aimed at achieving equality of access at reasonable cost. The Executive 
considers that this is within the scope of section 4(1).  
 
8. It is accepted by the Executive that the two sets of regulations referred to 
have not been made under the 2002 Act. However, the Committee is again invited to 
consider the terms of section 4(1) of the 2002 Act, which gives the Scottish Ministers 
a specific power to make regulations providing for the keeping, transferring and 
disclosure of educational records. The scope of the provision is wide and in the 
Executive’s view enables regulations to cover any provider of school education who 
might hold such records. 
 
9. The regulations referred to in the 1975 Regulations and 1990 Regulations 
were made under a general regulation-making power, allowing Scottish Ministers to 
prescribe standards and requirements for education authorities, the current version 
of which is found in the Education (Scotland) Act 1980, as amended. Regulation 
10(2) of the 1975 regulations is concerned with the keeping and transfer of certain 
pupil records held by education authorities. The 1990 regulations concerned the 
keeping, transfer and disclosure of educational records held by education authorities. 
The present regulations are concerned with access to educational records held by 
any body responsible for providing school education. 
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10. The content of the two sets of regulations referred to is therefore within the 
scope of section 4(1) and the present regulations are intended to replace those 
provisions. It is therefore within vires to make the amendments to the 1975 
Regulations and to repeal the 1990 Regulations, which are consequential effects of 
the present regulations. 
 
11. The Executive takes the view that there is no need to cite section 5(2) of the 
2002 Act in the preamble, as there is no intention to make different provision in the 
regulations for different cases and for different classes of case. If it is mistaken in 
that view, then it would respectfully suggest to the Committee that the reference in 
the preamble to “all other powers enabling them in that behalf” would encompass 
this power. There is therefore no issue of vires which arises. 
 
 
Scottish Executive Education Department 
 
4 December 2003     



 

 

 
Procedural Note 

 
Standing Orders 
 
1. The procedures for dealing with Scottish Statutory Instruments (SSIs) are 

covered by Chapter 10 of Standing Orders.  SSIs are laid by being lodged with 
the chamber clerks, and are published in the Business Bulletin.  They are 
referred to the Subordinate Legislation Committee, the appropriate subject 
committee (the ‘lead committee’), and, where relevant, any other committee. 

 
SSIs subject to annulment:  ‘negative instruments’ 
 
2. Where an SSI is subject to annulment, it comes into force on a specified date and 

then remains in force unless it annulled by the Parliament.  Any MSP may by 
motion propose to the lead committee that the committee recommend that 
nothing further is to be done under the instrument.  Such motions are lodged with 
the chamber clerks.  

 
3. The lead committee debates such a motion for no more than 90 minutes. 
 
4. The lead committee reports to the Parliament, setting out its recommendations.  If 

it recommends annulment, the Bureau will propose to the Parliament a motion 
that nothing further is to be done under the instrument 

 
5. All the above must take place within 40 days of the instrument being laid, 

excluding recesses of more than 4 days. 
 
6. To date, no motion to annul SSI 2003/581 has been lodged with the chamber 

clerks. 
 
Proceedings in the committee 
 
7. This committee is invited to discuss the SSI. Members will then be asked whether 

the committee wishes to make any recommendation in its report to the 
Parliament. 
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Fax: 0131-244 1474 
Rachel.edgar@scotland.gsi.gov.uk 
http://www.scotland.gov.uk 
 
Your ref:  
Our ref:  
 
19 December 2003 

 
_____ ___

Dear Martin 
 
THE PUPILS’ EDUCATIONAL RECORDS (SCOTLAND) REGULATIONS 2003 
 
I enclose copies of the documentation that was issued today alongside the above 
Regulations to local authorities, independent schools and other bodies as listed 
within the consultation report.  The list of Q&A was prepared to address some of the 
issues that were raised during the consultation process. 
 
The Minister has already written to the Convenor of the Education Committee, 
Robert Brown, and to Brian Monteith MSP to let them know of the publication of the 
Regulations.  Mr Brown and Mr Monteith had indicated their interest in the 
Regulations by means of Parliamentary Questions.   
 
Please let me know if you require further copies of the Regulations or the enclosed 
documentation. 
 
 
 
Yours sincerely 
 
 
 
 
 
RACHEL EDGAR 
Head of Branch 2 
Schools Division. 
 
 



 

 

Q&A GUIDANCE NOTES  
EDUCATION (PUPIL RECORDS) (SCOTLAND) REGULATIONS 2003 

 
Why have these Regulations been introduced? 
These Regulations are intended to give parents a specific right of access to their 
child’s educational records.  They apply wherever such records are held by a body 
responsible for the provision of school education.  Parents at local authority schools 
had already had this right under the School Pupil Records (Scotland) Regulations 
1990.  A consequence of the Data Protection Act 1998 in extending data protection 
to manual records as well as electronic records effectively removed this right.  The 
Regulations restore this right to parents at local authority schools and introduce a 
new right for parents at independent schools. 
 
How do the Regulations relate to the Data Protection Act 1998? 
These Regulations are made under the Education (Disability Strategies and Pupils’ 
Educational Records) (Scotland) Act 2002.  In meeting requests, the responsible 
body must have regard to the general principles of confidentiality and to data 
protection principles in their implementation of these Regulations.  It is therefore 
expected that those involved in the process of granting parents access will have a 
thorough knowledge of the Data Protection Act 1998. 
The right of access to educational records afforded by these Regulations is separate 
from any access rights of the “data subject”, i.e. the pupil, under the 1998 Act. 
 
Who is a “parent” for the purposes of these Regulations? 
The definition of “parent” in these Regulations is the one set out in Section 135 of the 
Education (Scotland) Act 1980.  It is a broad definition and includes a guardian, 
those who are liable to maintain or with parental responsibilities, and persons who 
have care of the child or young person, such as another relative or foster parent.  
Parental responsibilities are defined in the Children (Scotland) Act 1995.  In certain 
circumstances, such as situations involving domestic violence, the responsible body 
will need to ensure that allowing access to the record does not involve putting any 
other person at risk. 
 
What is a “responsible body”? 
The definition of “responsible body” is set out in Section 6 of the Education (Disability 
Strategies and Pupils’ Educational Records) (Scotland) Act 2002 and includes 
education authorities and the managers of independent and grant-aided schools.  
The responsible body may choose to delegate the responsibility for day-to-day 
management of their educational records (for example to the headteacher of the 
relevant school).  However, they must satisfy themselves that a person with 
delegated authority has sufficient knowledge of the regulations and data protection 
principles as set out above. 
 
What does “in writing” mean? 
The request for access need not necessarily be made in writing, but must be made 
in a form which the responsible body can record and refer back to.  This allows 
parents who cannot write to make their request in another suitable format, for 
example video, audio or Braille. 
 
Why do copies of the records need to be provided within 15 school days? 
This time period balances the interests of parents and responsible bodies and is in 
line with similar Regulations already in force in England and Wales.   



 

 

 
What comeback do parents have if responsible bodies do not meet their 
obligations under the Regulations? 
They may use the responsible body’s normal complaints procedures or where there 
has been a clear breach of duty by a body, a parent may refer the matter to Scottish 
Ministers who have a discretionary power to take action to enforce such a duty. 
 



 
EDUCATION (PUPIL RECORDS) (SCOTLAND) REGULATIONS 

 
ANALYSIS OF CONSULTATION RESPONSES 

 
MARCH 2003 

 
 

Introduction 
 
The draft Regulations were issued for consultation on 8 November 2002.  The 
consultation period ended on 7 February 2003.  The consultation paper was sent to 
the following organisations and individuals and was also available on the Scottish 
Executive website. 
 
List of consultees 
 
Aberlour Childcare Trust 
Association of Directors of Education 
in Scotland 
Barnardos Scotland 
Chairman of the Board of 
Management, St Mary's Episcopal 
Primary School, Dunblane 
Children First 
Children in Scotland 
Commission for Racial Equality 
Convention of Scottish Local 
Authorities 
Directors of Education in Scotland 
Disability Rights Commission 
Education Authority Chief Executives 
Enquire 
Equality Network 
Equal Opportunities Commission 
Human Rights Centre 
Information Commissioner 
NCH Action for Children Scotland 
Proprietors of Independent Schools 
Rector, Jordanhill School, Glasgow 
Save the Children Fund 
Scottish Child Law Centre 
Scottish Consumer Council 
Scottish Council of Independent 
Schools 
Scottish Parent Teacher Council 
Scottish School Board Association

 



 

 

 
 
 
24 responses were received, 16 from local authorities and 8 from other 
organisations. 
 
The analysis reflects the comments made by respondents on the individual 
Regulations. 
 
Regulation 1-Citation and Commencement 
 
No comments were received. 
 
Regulation 2-Interpretation 
 
No comments were received. 
 
Regulation 3-Meaning of educational record 
 
The attempt to define “educational record” was welcomed, although some 
respondents felt that the definition was wider than it requires to be.  It was felt that, 
as drafted, the term would encompass all council records relating to people who are 
at school or who have previously attended school in the area.  It was suggested that 
a more purpose based definition would be more suitable and that the definition will 
have an effect on what schools put into a record. 
 
Another area where respondents sought more clarity was as to what might 
reasonably be considered to be information “kept and intended to be kept” by a 
teacher or employee for his own use. 
 
Other points made were; 
• The question of the relationship between these regulations and the ASL Bill with 

regard to children with a record of needs 
• This may be an opportunity to reinforce the status of medical and health records 

in relation to the educational record. 
 
Regulation 4-Use and preservation of education records 
 
It was felt by some respondents, including the Information Commissioner that the 
drafting of Regulation 4 (1) may prove to be unnecessarily restrictive.  The Data 
Protection Act 1988 provides that personal data should only be obtained for specified 
and lawful purposes and should not be used or disclosed in a manner incompatible 
with those purpose.  There is a question as to whether it is necessary for these 
regulations to limit the possible use of educational records further than that 
contained in the Data Protection Act.  It may lead to difficulties if the responsible 
body has legitimate cause to use such information for other purposes, such as 
providing references for the pupil for further or higher education or for employment. 
 
The introduction of a time limit on preservation of educational records in Regulation 4 
(2) produced mixed reactions.  Some respondents agreed with the proposed time 
limit of 5 years, while others expressed concern that destroying records after 5 years 
could lead to difficulties in education authorities being able to defend themselves in 



 

 

legal actions brought outwith the 5 years.  Such respondents suggested that there is 
no benefit to specifying a set period of time for maintaining educational records and 
that this should be dealt with under the terms of the Data Protection Act 1998.  They 
also made the point that it is not appropriate for the 5 year time limit to apply to 
primary schools. 
 
Regulation 5-Requirement to disclose pupils’ educational records 
 
Most concerns related to the 15 school day response period set down in Regulation 
5 (2).  Respondents commented that this did not reflect the 40 day time limit in terms 
of the Data Protection Act 1998 or the 20 day limit contained in Freedom of 
Information legislation.  Some suggested a 28 day time limit as an alternative; some 
felt it should match the 40 day limit set in the Data Protection Act.  Others pointed 
out the practical difficulty in complying, particularly if translation services were 
required.  Conversely, if the parents make their request at the end of a school year, 
15 school days could become 3 months.  In addition it was pointed out that the 
regulations as drafted did not provide a mechanism to allow enforcement of the 
parent’s right in the event of non-compliance by the responsible body; or (Reg 5(5)) 
in the event of a disagreement over whether a reasonable time has elapsed; or (Reg 
5 (3)) in the event of a disagreement whether information relating to the identity of 
the person making the request is required. 
 
Some respondents welcomed the requirement for parents to make request for 
disclosure of their child’s record through the responsible body (the education 
authority in the case of local authority schools).  Others felt that there needed to be a 
mechanism to allow this to be devolved to the headteacher of the school, otherwise it 
would mean that the 15 day deadline would be difficult to meet. 
 
Other comments related to the definition of “parent” and the balance between 
parental rights and a child’s right.  The inclusion of any person “liable to maintain” as 
in the 1980 Act, means that “parent” is defined widely.  Some respondents felt that 
some mechanism should be available to allow the child to object to their personal 
information being disclosed to a parent.  In addition educational records include 
personal details of the parent or carer, such as their address and not simply 
attainment and progress records. 
 
Clarification was sought on whether 5(4) meant that parents should be able to see 
amendments made since their request and as to what should constitute a change in 
circumstances and a reasonable interval in 5(5) and 5(6) 
 
Other comments related to Regulation 5(7) and the transfer of pupil records.  Some 
respondents felt that there was a case for at least a core of the record being 
transferred and one response suggested that the final version of the regulations 
should introduce a requirement on the responsible body to take action after a certain 
period in such circumstances.  However, another response felt that 5(7) made sense 
if the intention was for the pupil progress record to be transferred, but that otherwise 
the process would be cumbersome. 
 
Regulation 6-Circumstances where information should not be disclosed 
 
There was some confusion amongst respondents as to the implications of 
Regulation 6 as drafted.  It was felt that there would be many circumstances under 



 

 

which a parent would legitimately seek the disclosure of information which the 
regulation stated should not be disclosed.  There was a recognition that a child’s 
sensitive personal data needed to be protected, but also a feeling that this provision 
frustrated the purpose of the regulations to a large extent.  Conversely, sensitive as 
defined in the Data Protection Act 1998 may not correspond to what is considered 
sensitive in a broader sense.   
 
Some felt that the regulations should mirror the provisions of the Data Protection Act 
1998, but others felt that a specific list of categories would serve the purposes of the 
regulations better.  It was suggested that a mechanism should be built in to allow the 
child to object to the supply of their personal data, although this could prove 
problematic in cases where an organisation with a duty of care needed to share 
information with others in order to protect the child from harm, even if this is against 
the wishes of the child.  Alternatively, it was suggested that an education authority 
could be given discretion to withhold information when it considers that to do so 
would be in the best interests of the child or that the categories of information listed 
should not be disclosed if to do so would cause damage or distress to the pupil. 
 
Other points raised were the fact that the Regulations contained no reference in 
respect of which a claim of confidentiality between a client and a professional legal 
advisor could be maintained in legal proceedings. 
 
Regulation 7-Translation 
 
Respondents made the point that, although they agreed with this Regulation in 
principle, they felt that providing this service could place an undue burden on the 
local authority, both in terms of cost and in terms of time.  One respondent 
commented that the requirement for a written request could be discriminatory with 
regard to the parent whose disability prevents them from writing. 
 
Other concerns related to what constituted a “reasonable request” and also to the 
issue of confidentiality.  It was felt that the regulations should address explicitly that 
the disclosure of records to a third party for translation purposes would be 
authorised. 
 
Regulation 8-Fees 
 
Most respondents either did not comment on this regulation or were broadly 
agreement with it.  However, the Scottish Consumer Council specifically had a 
number of concerns regarding fees. They felt that the right of access to information is 
very much in the interests of consumers, but that the charging of fees can be a 
barrier.  They questioned whether it is appropriate to charge fees at all, but felt that 
there should at least be provision for exemption for those on low incomes. 
 
Regulation 9-Amendment of the Schools General Scotland Regulations 1975 
 
Only one comment was received; that regulation 10(3) of the 1975 Regulations did 
not appear to mention the 1990 Regulations as was set out in Regulation 9(2). 
 
General Comments 
 



 

 

Generally speaking, respondents welcomed the regulations and the reinstatement of 
parents’ independent right of access to their child’s educational records.  The 
extension of the regulations to all schools in Scotland, including independent schools 
was also welcomed. 
 
However, respondents also sought clarification on the relationship between the 
Regulations and other pieces of legislation.  They specifically referred to: 
• Data Protection Act 1998 
• Adults with Incapacity Act 
• Children (Scotland )Act 1995 
• Legal Age of Capacity (Scotland) Act 1991 and  
• Article 8 of ECHR 
 
It was pointed out that some aspects of the 1990 Regulations which could usefully 
have been included had not been, particularly, appropriate safeguards for 
information relating to third parties and an allowance for an appeal. 
 
Conclusion 
 
The Scottish Executive has considered all comments submitted to them and 
redrafted the Regulations as necessary and appropriate.  The Regulations will come 
into force on 5 January 2004. 
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Summary of Evidence 
 
Purpose 
 

1. The purpose of this report is to provide a summary of the oral and 
written evidence received by the Education Committee on the 
Education (Additional Support for Learning) Bill. The summary is not 
intended as a draft Stage 1 Report but is intended to generate 
discussion around the key themes for the draft Stage 1 report.  

 
2. The first section considers overall views on the Bill. This is followed 

by a summary of the evidence on key issues. Given the volume of 
evidence that has been received each respondent’s views have not 
been summarised, rather illustrative examples of views have been 
given.  

 
Overall Views of the Bill  
 

3. The majority of witnesses supported the general principles of the Bill. 
The Scottish Human Services Trust, the Equity Group and the 
Record of Needs Alert (RONA) did not support the principles of the 
Bill. However, the majority of those that expressly supported the 
principles also had concerns about certain sections of the Bill, and 
about aspects of the practical implementation of the Bill.  

 
4. Reasons cited for supporting the Bill included the encouragement of 

integrated service provision, the move towards an inclusive 
framework in line with the presumption of mainstreaming and, the 
move away from labelling children and young people to a focus on 
the educational outcomes that are appropriate for the individual child. 
Involving children, young people and their parents in decisions about 
their support for learning was also welcomed. 

 
5. For example, the Association of Directors of Education Services 

(ADES), stated: 
 

 ‘We support and welcome the broadening of the concept of 
special educational needs to additional support needs, which 
reflects current practice. We have understood for some time 
that children with special educational needs are simply one 
fragment of a continuum of children who require additional 
consideration within schools and services.’ (col 301/2) 

 
6. Children in Scotland stated: 
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 ‘We certainly welcome the broad principles of the Bill. Much of 
what the Bill sets out to do is aspirational. As for broadening the 
scope to additional support needs and moving away from 
special educational needs, I agree that changing the way in 
which we consider those issues and focusing on what children 
can do, rather than what they cannot do, are important.’ (col 
416) 

 
7. The Social, Emotional and Behavioural Difficulties Association 

(SEBDA) stated: 
 ‘Anything that will give proper representation for parents and 
young people and that will bring professionals together to work 
for those young people—whether it be called a co-ordinated 
support plan or whatever—will be very welcome indeed. From 
our point of view, anything that raises the profile of being 
positive about providing support will be welcomed.’ (col 355) 

 
8. Reasons cited for not supporting the Bill included that it contradicted 

the ethos of the Standards in Scotland’s Schools Act 2002 and the 
principle of inclusion. The Scottish Human Services Trust, for 
example, felt that the Bill treated children with special needs in a 
segregated manner. 

 
9. Several other witnesses also raised concerns on this issue, although 

there did support the Bill generally. For example, COSLA, the 
Scottish Spina Bifida Association, Down’s Syndrome Scotland, and 
the Equity Group indicated that by creating a system where some 
pupils are identified as having additional support needs, or require a 
CSP, it does not remove the labelling and stigmatising of children that 
has resulted from the special educational needs framework. 

 
10. On this issue the Minister for Education and Young People expressed 

the view that the system has to address pupils with ASN specifically, 
identifying all those who face a barrier to learning in order to protect 
their interests. 

 
11. Of those who specifically rejected the principles of the Bill, the Equity 

Group stated ‘…the Bill is a disaster in the making for every child, 
every family and every local authority in the country, and, ultimately, 
for the Government’ (col 402). RONA expressed the view that the 
new Bill was essentially the same as the current system under the 
1980 Act but with new terminology, and felt that if it: 

 
‘…had been policed and enforced as it should have been, we 
would have had a workable system. My fear is that, in 20 years' 
time, we will be back in the same situation with the legislation 
that is before us today.’ (col 444) 
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12. Areas of concern about specific sections of the Bill and about the 
practical implementation included, amongst others, the circumstances 
in which a CSP should be opened, the duties on education authorities 
and other agencies to provide co-ordinated support for learning, 
financial considerations, staff capacity and the practicalities of 
assessment. These issues will be considered in more detail later. 

 
Additional Support Needs Definition  
 

13. The Bill makes provision for a shift from the term of Special 
Educational Needs (SEN) to Additional Support Needs (ASN). The 
aim is to encompass all children and young people who face a barrier 
to learning, which may include for example, pupils with social, 
emotional and behavioural difficulties, and pupils with English as an 
additional language. 

 
14. While many witnesses supported the new term of ASN, with its 

intention to encompass a wider spectrum of needs, it was given a 
cautious welcome.  

 
15. Several reasons were cited in support of the term of ASN. The RNIB 

Scotland felt that the definition was less stigmatising and also 
recognised that the additional support needs of a child may change 
over time. ADES felt that the definition was in line with current 
practice. Stirling Council Children’s Services felt that the widening 
definition was an important part of promoting inclusion in schools. 
The Scottish Spina Bifida Association welcomed the definition, seeing 
it as a more integrated child centred approach. 

 
16. On the other hand, several concerns were raised. One was the clarity 

of the definition of ASN. The Association of Support for Learning 
Officers felt that the definition was all encompassing without any 
indications of thresholds. This view was shared by, amongst others, 
COSLA, Midlothian Council and Learning and Teaching Scotland. 
Clackmannanshire Council stated a concern that the new definition 
should not become another label for children. 

 
17. Isobel Calder felt that there was a danger that the breadth of the 

definition will dilute the effect of positive discrimination and that some 
pupils may fall through the net. This view was shared by the Scottish 
Child Law Centre who stated: 

 
‘The Bill casts its net widely to bring in all children with additional 
support needs. That could pose specific problems, because with 
the wider scope, the less the focus is on children who need 
specific support in the education system.’ (col 416) 

 
18. Particular concerns were raised from groups representing those with 

specific needs. For example the National Autistic Society was 
concerned that children with Autistic Spectrum Disorder may not be 
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assessed properly as their needs are often hidden. The Scottish 
English as an Additional Language Co-ordinators’ Council felt that the 
Bill did not take account of the particular range of support needs of 
bilingual children. They gave a comparison of child from English 
speaking home who has language difficulties, who has quite different 
support needs from a child from a Punjabi speaking home who can 
communicate fluently, but not in English. They stated: 

 
 ‘The danger is that bilingual children will continue to be placed 
in lower ability groups and that teachers will view their 
bilingualism as a matter for concern rather than as an 
advantage.’  

 
Education authorities’ duties, CSPs, and integrated working  
 

19. The Bill places a duty on education authorities to identify and address 
the additional support needs of all pupils for whom they are 
responsible.  

 
Co-ordinated Support Plans and Integrated Working 
 

20. The Bill introduces a statutory co-ordinated support plan (CSP), 
which would replace the Record of Needs (RON) used under the 
current system. The CSP is for those children and young persons 
with enduring additional support needs arising from complex or 
multiple factors, who require support from a range of providers, and 
for whose school education the education authority are responsible. 

 
21. A number of respondents supported the idea of the CSP. For 

example, the National Deaf Children’s Society felt it was an 
improvement from the existing system as outcomes would be 
carefully monitored. Enquire felt that the CSP could be useful, but the 
problem lay with people perceiving that it is the only way to achieve 
support services. Glasgow Area Principle Psychologists, welcomed 
the move to a dynamic document, but felt the criteria are unclear. 

 
22. While most of the witnesses supported the principles of the Bill, many 

expressed strong concerns about the CSP. The key concerns 
included: 

• the criteria of eligibility for a CSP 
• the level of joint responsibility between education and other 

agencies 
• a perception of a loss of rights for those that currently have a RON 

and do not qualify for a CSP 
• a concern on the potential number of CSPs 
• integration with IEPs and PLPs  

 
Criteria of eligibility for a CSP 
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23. Concerns were expressed by a number of witnesses about the 
eligibility criteria for a CSP. For example, some felt the definition was 
vague and open to interpretation. Many felt that further clarity should 
be provided, perhaps within the Code of Practice.  Children in 
Scotland, amongst others, expressed concern for children and young 
people who may meet most of the criteria but do not qualify for a CSP 
because they do not require support from outwith education services. 
Children in Scotland suggested that the decision to open a CSP 
should not be based on where the support is provided from but that 
the support needs co-ordinated. 

 
24. Dundee City Council Education Department, felt that it would be 

wasteful of resources and unhelpfully intrusive if all children receiving 
non-educational agency support were to be the subject of opening a 
CSP. They felt that there was need to make some reference to the 
intensity, duration and educational relevance of non-educational input 
before a CSP is considered. The Scottish Dyslexia Trust was 
concerned that those who did not require a CSP would fall through 
the net.  

 
Integrated working and joint responsibility 
 

25. The Bill introduces a duty on other agencies to help education 
authorities where their support is required in identifying and 
addressing the needs for additional support. Under Section 19, other 
agencies will have a duty to comply with an education authority 
unless it is incompatible with their own duties, or it prejudices the 
discharge of any of their other functions. 

 
26.  While the principle of integrated working between education 

authorities and other agencies was broadly welcomed, many 
witnesses expressed concerned on the level of joint responsibility in 
providing co-ordinated support.  

 
27. Some witnesses welcomed the move to integrated working and the 

widening of those agencies involved. As Learning and Teaching 
Scotland stated: 

 
 “The clear requirement for the provision of integrated services 
will be important in encouraging education, health and social 
services working in partnership with others to achieve this 
outcome.” 

 
28. However, others felt that there was an imbalance of duties. Some, for 

example, West Dunbartonshire Council Education and Cultural 
Services Department thought that the legislative duty seemed to be 
very much on the education authority and as such was contradictory 
to the principles of integrated working. Others felt there would be no 
compulsion for other agencies to provide for the educational needs of 
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those with ASN. As the Association of Learning Support Officers 
stated: 

 
 “There is no stated power of the education authority to compel 
other agencies to comply with meeting of Additional Support 
Needs or the operation of the CSP, therefore the current multi-
disciplinary deficiencies in the system will remain.” 

 
29. The Headteacher's Association of Scotland (HAS) were not sure if 

integrated service delivery could be achieved effectively, “especially if 
many of the responsibilities remain with education authorities and are 
less clearly placed on the other agencies and authorities” (Col 301). 

 
30. The Minister stated that the Bill is clear that other agencies that have 

an impact have a duty to bring to bear their resources to assist in the 
fulfilment of those requirements.  As he stated,  

 
“The focus of the bill is primarily on education authorities, but the 
duties that it imposes extend far beyond that. Health authorities 
and others should be under no illusions but that they have a 
duty to ensure that the measures set out in CSPs are taken to 
help young persons. The bill states explicitly that that must be 
done”. (Col 566)  

 
Loss of Record of Needs  
 

31. A number of concerns were also expressed that children who 
currently had a Record of Needs (RON) but would not qualify for a 
CSP under the new system would lose out in some way. As 
Capability Scotland stated,  

 
“The removal of the record of needs will be viewed as something 
of a loss by parents who, typically fought fairly hard to get one 
for their child. It is very likely, if not certain that parents will fight 
against that.” 

 
32. It was however, recognised by some witnesses that this may be an 

issue of perception rather than of what will happen in practice. The 
Scottish Society on Autism thought that it whilst it may be an issue of 
perception it may also be about mistrust.  

 
33. The Minister made assurances that those currently with a RON but 

who would not qualify for a CSP under the new system will not lose 
any services. He also outlined that the extent to which the services 
for those children change over time will relate to how those children's 
needs change not to resource issues.   

 
Number of CSPs 
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34. There was conflicting evidence regarding the potential number of 
pupils that will be eligible for a CSP. The Executive stated in the 
Financial Memorandum that approximately 50% of those who 
currently have a RON would qualify for a CSP, and range of between 
0.3-0.6% of pupils who currently do not have a Record of Needs 
would qualify for a CSP.  

 
35. Some, including the Headteacher's Association of Scotland (HAS) 

agreed that fewer children will have CSPs than RONs. 
 

36. However, COSLA expressed concerns over the Executive’s 
estimation of the number of CSPs indicating that as many as 15% of 
the school population may need a CSP. In response the Minister 
stated that COSLA’s figures were based on a misinterpretation of the 
Bill. He indicated that there were currently in discussion with COSLA 
and that, “the gap between COSLA and the Scottish Executive has 
narrowed significantly as a result and we will continue to have these 
discussions”. (Col 555) 

 
37. Dr Gwynedd Lloyd stated that whether there will be fewer pupils with 

CSP’s than RONs, ultimately depends: 
 

 “on the subjective judgment of a group of professionals as to 
whether they believe that a child's social, emotional and 
behavioural difficulties are sufficiently complex, and that the 
interagency working is sufficiently complex, for a CSP to be 
required. It will also depend on the guidance that is given in the 
code of practice”. (Col 527) 

 
IEPs and PLPs 
 

38. It is intended that for pupils who are identified as having additional 
support needs, but are not eligible for a CSP, existing mechanisms 
and good practice, such as Personal Learning Plans (PLPs) and 
Individualised Educational Programmes (IEPs) will be used. Although 
this is not on the face of the Bill or in the Policy Memorandum, it is 
stated as an intention in the report on the consultation of the draft Bill, 
and in the guide published for parents. Some of these operational 
considerations were felt to need greater attention. 

 
39. Many witnesses expressed concern on the relationship between the 

PLP, IEP and CSPs and sought further clarity. Several witnesses, 
including, COSLA, the Scottish Spina Bifida Association and the 
Equity Group, suggested that this approach would create a 3 tier 
system. RONA, the Equity Group, Achievement Bute and Learning 
and Teaching Scotland suggested that such a system goes against 
the inclusion intention and that a universal system would be 
preferable. The Equity Group stated ‘…the personal learning plan has 
the potential to be a document that is held by every child in Scotland. 
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Every child should have one and it could have three pages or 30 
pages.’ (col 446) 

 
40. Others expressed concern about the planning and resourcing 

involved with IEPs and PLPs, such as EIS and ASLO. Kate 
McGuiness, a Learning and Support Co-ordinator, gave evidence that 
PLPs were an unknown ‘beast’, and indicated the amount of work 
that currently goes into administering the IEP. 

 
41. The Minister for Education and Young People indicated that the 

relationship between the documents would be explained in the Code 
of Practice, and that IEP and PLP were not intended to be 
bureaucratic, but a light touch working tool. 

 
Reasonable cost  
 

42. A number of comments were made about (s3(2)(b)) of the Bill which 
means that education authorities do not have to provide services if “is 
not practicable at a reasonable cost.” 

 
43. Concern was expressed by a number of respondents. For example, 

the National Autistic Society feared that it would be used as a “get out 
clause” by local authorities in fully meeting their duties to those with 
ASN.  Govan Law Centre claimed that this measure was an 
unacceptable reduction in pupils’ rights. As they stated, “it effectively 
downgrades what should be a statutory duty to something which is 
effectively a matter of discretion for the authority”.  

 
44. Clackmannanshire Council felt that the word ‘reasonable’ is unhelpful 

and must be more clearly defined whilst the Professional Association 
of Teachers suggested it should be reworded. Philip Kunzlik felt that 
this would be a retrograde step compared to the Standards in 
Scotland’s Schools Act 2002 where the duty is to secure education to 
the development of the child’s fullest potential.  

 
45. However, COSLA and Sense Scotland felt that the term “reasonable” 

is widely used in legislation and is well tested. As COSLA stated, "the 
Bill needs reflect the requirement to manage that tension between 
individual aspirations and the proper fulfilment of a public duty.” (Col 
259).   

 
46. COSLA, along with a number of other respondents, felt that 

clarification in the Code of Practice would be beneficial.  It was also 
felt that clarification in guidance would avoid inconsistent provision 
throughout the country because of differing interpretations. 

 
47. The Minister for Education and Young People indicated that this 

section was not intended as a “get-out” clause. He outlined that the 
there is a general presumption that no local authority can act 
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unreasonable. The Code of Practice would also pick up good practice 
in relation to individual children’s needs. (Col 569)  

 
Assessment  
 

48. Under the Bill, education authorities will not have to provide the 
compulsory educational, psychological and medical assessments for 
opening of a CSP, which the 1980 Act introduced as a test for 
eligibility for a Record of Needs. 

 
49. This was welcomed by some, including the Association of Directors of 

Education in Scotland. The NHS Confederation, for example, felt that 
targeting assessments would make better use of resources. They felt 
it would be likely that children would be missed if there were clear 
protocols about assessment. The EIS also supported this because on 
a practical level some young people don’t need such assessments, 
and on a philosophical level: 

 
 “we wish to move away from a medical model that seeks to 
equate difficulties in learning with a medical model that might 
ultimately be based on a concept of individual deficiency or 
defect, because we wish to move towards an inclusive agenda.” 
(Col 289/90) 

 
50. The National Association of Paediatric Occupational Therapists 

(NAPOT) welcomed a reduction in replicated assessments but with 
timely referral for investigation of more complex needs, for example 
to occupational therapy services. The Association of Scottish 
Principal Educational Psychologists outlined that from the 
psychological services point of view, most services throughout 
Scotland already have an open referral system. 

 
51. However, some felt that there was still a need for multi-disciplinary 

assessments. As Capability Scotland stated:  
 

“Unless there is a requirement for multi-agency assessment to 
deliver on the requirements for meeting the child’s needs to 
help the child reach their potential we will not be able to help 
children to reach their potential within the education system” 

 
 
Pupils outwith the public education system  
 

52. The Bill introduces a power for education authorities to assist in the 
identification and support of children and young people being 
educated at home or in independent schools, where they come to 
their attention. 

 
53. Some were concerned at the proposals that education authorities 

should only assist in the identification and support of such children. 
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SENSE Scotland highlighted that they knew of several young people 
who had only been identified as having autistic spectrum disorder 
once they had left the independent school system.  

 
54. COSLA stated that education authorities anticipate coming under 

greater pressure from parents to make use of their new powers to 
identify and address the ASNs of children outwith the public sector 
school system. They felt there should be a clear power for education 
authorities to charge for these services.  

 
55. The Depute Minister for Education and Young People outlined that 

although the current proposal is that where a parent decides actively 
not to be part of the public sector then that must be recognised. 
However, it was recognised that this was not always a matter of 
choice. The intention is that local authorities should not withhold the 
use of their power unreasonably in these situations.  The Depute 
Minister stated: 

 
“We may construct specific provisions for situations in where 
there is not a practical option for parents to get their children into 
the public sector, for example in rural areas, but the matter must 
be considered further.” (Col 569) 

 
Rights of the Child  
 

56. There was discussion on the wider issue of children’s rights 
generally. Views were mixed. For example, the RNIB was pleased 
that the Bill recognises the need to consult children themselves.  

 
57. However, others were more cautious. The EIS and Learning and 

Teaching Scotland felt that children’s rights were not explicitly 
mentioned in the Bill.   

 
58. Some felt that those children without a CSP would not have the same 

legal rights as those with one. RONA stated if a child doesn’t have a 
CSP and wants to appeal, they will not have the assessments and it 
will be problematic for them to present their case. Equity stated that 
there should be a move towards a rights based system and that, “it is 
not right that one child could have legal rights while another doesn’t.” 
(Col 445) 

 
59. However, a representative from the Scottish Child Law Centre stated,  

 
‘I do not think that they will lose rights, because the level of 
rights that they had before was not that significant, and what 
they will have under the Bill is no better than what they have 
under the current system. Parents will not lose rights, but they 
will not get any more rights.’ (Col 424/5). 
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60. Barnardos Scotland, Save the Children and the Govan Law Centre, 
amongst a few others, suggested that the rights in the Bill given to 
young persons should be extended to children with legal capacity, as 
one of the reasons why they may need support may arise because a 
parent cannot or will not participate. 

  
61. The Minister stated that all legislation is tested to ensure that they 

have regard to the UN Convention on the rights of the child, they are 
proofed against this. (Col 589/90) 

 
Children under 3 
 

62. Concern was expressed by a number of respondents that the Bill did 
not extend to the under 3s. The Scottish Centre for Children with 
Motor Impairments noted that early intervention is very important in 
ensuring adequate support. The Scottish Society for Autism felt that 
this was in conflict with the Public Health Institute for Scotland’s 
needs assessment report on autism, which clearly says that early 
diagnosis and early intervention are essential for autistic spectrum 
disorder. As Sense Scotland stated: 

 
“It does not seem to make sense that suddenly everything will 
plug into place once a child arrives at school—we know that that 
does not happen. Much can be done in the way of interaction 
and communication to ease the transition into school”. 

 
63. Dyslexia in Scotland did not see the need for such a responsibility to 

under 3s as essential. They stated that while some people think that 
dyslexia can be assessed and ascertained at such an early age, the 
vast majority of people in the field would prefer to wait until the child 
is a little older and at school. 

 
64. The Depute Minister for Education and Young People indicated that 

this area was being considered before returning at Stage 2, and was 
particularly interested to hear the Committee’s views on this issue. 
(Col 568) 

  
Parents’ rights  
 
General  
 

65. The requirement for a named contact person who will co-ordinate and 
provide information was generally welcomed where views were 
expressed.  

 
Right for parents to request assessments  
 

66. The Scottish Dyslexia Trust highlighted that it may be difficult for 
parents with no specialist expertise to know what kind of 
assessments to ask for. The Depute Minister for Education and 
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Young People highlighted that specific information was given to 
parents through schools so that parents would be made aware of the 
changes.  

 
67. A couple of local authorities were concerned about the ability of 

parents to request specific assessments. Dundee City Council, for 
example, felt that assessments should be set within a policy of staged 
assessment and intervention. Stirling Council Children’s Services 
suggested this would be unreasonable and unworkable as it would 
cut across exiting procedures and create unreasonable demands. As 
Dundee city council stated, parent’s rights to request an assessment: 

 
”..without also stating qualifying conditions for this right, either 
opens the way to unbounded demands on a service provided 
free at the point of access, or lays basis for a sense of grievance 
and denial of entitlement among parents told it is not to be 
provided”.  

 
68. They suggest there will be financial implications of this and that the 

right should be qualified in terms of criteria of reasonableness 
specified in the Act.   

 
69. However, others were worried about the ability of an authority to 

refuse a request for assessment. For example, the National Autistic 
Society stated that autism is often misunderstood and misdiagnosed. 
They would like to see formal assessments introduced for every child 
identified with ASN with parents or the young person being able to 
opt out of all or any of the three assessments rather than opting in.   

 
Placing requests 
  

70. The Bill provides for placing requests to be made by parents of 
children with ASN and by young people with ASN in relation to an 
education authority mainstream or special school or to an 
independent special school or grant-aided special school. At present, 
only parents of children with a RON or young persons with a RON 
can request a place at an independent special school or grant-aided 
special school.  

 
71. Some evidence, particularly from local authorities, felt that this was 

too excessive and would create additional demand that may not be 
able to be met. As COSLA stated; 

 “The numbers involved could be significant in the first few years 
as parents put the new system to the test, with cost impacts in 
terms of both EA officer time and payment of school fees.”  

72. COSLA and the Association of Scottish Principal Educational 
Psychologists (ASPEP) also felt that this could negate the principle of 
mainstreaming.  
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73. The Minister for Education and Young People did not envisage such 

additional demand arising from the provision.  The Depute Minister 
for Education and Young People also pointed out that it is not a 
question of parents simply being able to access the school- there 
would be a need to show why the special school was appropriate and 
the school would also have to indicate a willingness to accept the 
child. (Col 584)  

 
Dispute Resolution  
 
Meditation  
 

74. The Bill proposes a duty for education authorities to make provision 
for independent mediation services. The Bill is not prescriptive about 
the way in which mediation services are to be provided. 

 
75. There seemed to be general support for the principle of mediation 

services although a number of areas of concern were highlighted. A 
number were concerned that mediators employed by the local 
authority could give rise to a potential conflict of interest and stressed 
the need for independent mediation services. The Scottish Mediation 
Network recommended that mediation services, wherever they are 
provided from, be encouraged to create and develop high standards 
and the credibility that comes with true independence. The Scottish 
Committee of the Council on Tribunals also felt that steps should be 
taken to ensure that such services are uniform throughout Scotland 
and that minimum standards are set down.  

 
76. The Minister for Education and Young People stated that the intention 

was to ensure that anybody in the education authority who is involved 
in a child’s case will not be involved in the mediation process. The 
person would need to be independent of the education service. The 
Code of Practice could highlight good practice in this respect. He also 
indicated that local authorities may contract mediation services if they 
so wished. 

 
Tribunals  
 

77. Where a parent or young person wishes to appeal a matter that 
relates to a CSP, the Bill proposes the establishment of an 
independent, expert Additional Support Needs Tribunals for Scotland. 
The Tribunals will have powers to confirm or overturn a decision of an 
education authority and to require an education authority to take any 
appropriate action in the circumstances of any individual case. An 
appeal against a decision of a Tribunal to the Court of Session will be 
available to each party, but on a point of law only. 

 
78. Some respondents were pleased to see the introduction of Tribunals. 

For example, the Disability Rights Commission, “believe that this new 
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system could potentially represent a significant step forward in 
entrenching the rights of children with additional support needs and 
their parents”.  Whilst in some cases there were concerns that this 
may be seen as promoting an adversarial approach it was also 
pointed out by some, including the Advocacy Safeguards Agency, 
that there did need to be a fall back position for disputes that need to 
be resolved.  

 
79. Some, on the other hand were concerned about the association 

between CSPs and the Tribunals. ADES, for example, felt that this 
would associate them with resource allocation and as such would 
inflate the number of CSPs.  

 
80. The issue concerning access to legal aid during the hearing was 

raised on a number of occasions. Some felt that the inability of 
parents to access legal aid during the tribunal process was unfair, 
particularly as local authorities may have their own solicitors present. 
The Scottish Committee of the Council of Tribunals felt that access to 
good representation at all stages, whether legal or not, was 
important. The Minister for Education and Young People said that the 
intention was not to create a highly legalised system. He suggested 
that the code of practice could set out the expectations of tribunals 
and the expectation that, ”the local authority, in particular, should not 
seek to populate the tribunal in a different way”. 

 
81. Some felt the scope of the Tribunals was unnecessarily restrictive. 

For example, the Scottish Committee of the Council of Tribunals was 
disappointed that the provision for the Tribunal to have jurisdiction 
only over education authorities. As there is a duty on other authorities 
to provide services they think there is an anomaly as there the 
Tribunal has no power of direction over the board to ensure that its 
decision is implemented. The Minister for Education for Young 
People believed that the Executive has dealt with this matter fairly 
effectively. A tribunal may alter the content of a CSP and place a duty 
on a local authority to implement it and at this point the duty on other 
authorities would kick in at this point.  

 
82. The need for properly trained panel members was also stressed by 

the Scottish Committee of the Council of Tribunals. 
 
Advocacy  
 

83. The Policy Memorandum recognises that during the consultation 
process some supported the use of advocacy services. However, the 
Executive feels that the underlying reasons for support was because 
of a lack of trust and as such goes against the intention of the Bill to 
promote a culture of collaboration. Although it is recognised that local 
authorities, if they wish to do so, could still provide advocacy 
services.  
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84. The Advocacy Safeguards Agency felt that provision for advocacy, or 
some other sort of support, should be on the face of the Bill. They 
disagreed with the Executive’s reasoning in the Policy Memorandum 
as they felt that advocacy was about supporting parents and making 
them feel more comfortable.  

 
85. The Minister for Education and Young People confirmed that the 

issue of advocacy services was still being considered. The Executive 
are currently reviewing grant applications from organisations for such 
services. The Minister stated, “I have an open mind about providing 
some support service, where they are required, because I recognise 
in certain circumstances parents might want support in the system”. 
(Col 581)  

 
Transitions  
 

86. The Bill, and accompanying secondary legislation, will make provision 
for transitions before a pupil leaves school, detailing both the 
procedures for notification of a pupil’s additional support needs, and 
for joint planning and preparation to take place, where appropriate. 
The Bill also makes specific provision for transition to post-school 
arrangements, to enable the exchange of relevant information prior to 
the young person leaving school. 

 
87. Some, for example, RNIB welcomed the provisions relating to 

transitions and the duties on education authorities start planning for 
the pupil’s transition from school and the timescale in which they 
must inform other agencies. The Association of Directors in 
Education in Scotland felt that the proposals were broadly supportive 
of current good practice and are therefore not problematic.  

 
88. However, some respondents including Capability Scotland, thought 

that the 12 month minimum period in which education authorities 
have to get information about support before a young person leaves 
school should be longer. The Royal College of Speech and Language 
Therapy and the Chartered Society of Physiotherapy both felt that 12 
months was not long enough. The National Autistic Society, for 
example, suggested this period should be at least two years before a 
child leaves school. Contact a Family suggested the whole transition 
process should be started at least 18 months before school leaving or 
longer where required.  Skill Scotland and Careers Scotland felt that 
planning for transition should begin at aged 14. 

 
89. Skill Scotland were also concerned that the Bill did not recognise the 

importance of seeking the young person’s view on the transition 
process. They highlighted that research has shown that young people 
believe that becoming an adult and gaining independence is about 
choice and control, but disabled young people often have little or no 
involvement in decisions affecting their future. 
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90. There was some concern about the extent to which other agencies 
had to act on the information received from the education authority.  
Aberdeen City Council, for example, thought that it was illogical that 
the duty should be placed on the education authority since the duty 
should be on adult services who will be providing the necessary 
support.  The Association of Directors of Social Work felt that, 
“references to the receiving agencies and the transition process itself 
are singularly absent or singularly unclear” (Col 327). 

 
91. The National Association of Paediatric Occupational Therapists was 

also concerned about the ability of education authorities to know what 
services to enlist and felt that there is not that much clarity about the 
services that young adults might use when they are moving on.  

    
Implementation issues  
 

92. Some of the concerns raised about the Bill related to implementation 
issues. In particular: 

 
Training and staff availability  
 

93. Training was highlighted as an issue that would need to be 
addressed. This included training for teachers in moving towards 
mainstreaming, other agency personnel and training of the Tribunal 
members. 

 
94. There was also concern in some areas about the availability of 

adequately qualified staff to service demand, for example a shortage 
of social workers was given as an example. The NHS Confederation 
believed that additional therapists would be needed, whilst the 
National Association of Paediatric Occupational Therapists stated 
that: 

 
“.. therapists are very concerned about whether they can offer a level 
of service to children that ensures their real participation in the 
curriculum, which is what we want.” (Col331) 

 
95. The Depute Minister highlighted existing resources for training, for 

example, £9m for social work, which will be an important part of 
delivery of the Bill. (Col 573) 

 
The Code of Practice 
 

96. The Code of Practice was seen as vital by many in clarifying many 
areas, for example, eligibility for a CSP and expectations in terms of 
integrated working. The majority of respondents stressed that it was 
crucial that the Code of Practice was subject to widespread 
consultation before it is issued.  
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97. The Minister for Education and Young People said that the process of 
drawing up the Code would be extremely open and inclusive. He said 
that there were wider questions of statutory approval which was one 
of the areas the Committees views were welcomed on. The Code 
would help in determining whether a statutory duty was being fulfilled 
or not. (Col 576) 

 
Transitional Arrangements  
 

98. A few respondents thought that effort should be made to ensure a 
smooth transition process to the new system. Aberdeen City Council 
felt that there would be significant additional costs in reviewing every 
record of needs.   

 
Financial Issues  
 

99. There was varying evidence on the financial implications of the Bill 
which was partly related to a perceived lack of information about the 
additional numbers of children the Bill would affect (the issue of 
numbers potentially receiving a CSP has been considered above). To 
some the detail of the Code of Guidance would also be critical in 
accurately assessing the financial impact of the Bill. 

 
100. Some respondents, for example Midlothian Council, and the 

Association of Support for Learning Officers (ASLO) felt that the costs 
in the financial memorandum had been underestimated. Examples of 
specific concerns included: 

• the estimated cost of preparing a CSP is not seen to be realistic given 
the staff time involved and the overall costs of mediation,  

• dispute resolution and attending or preparing for Tribunals will involve 
significant extra expenditure 

• Costs of information dissemination 
• Costs arising from training requirements  

 
101. A number of respondents including, Barnardos Scotland and 

COSLA, felt that the new duties and expectations could only be met 
with increased resources.  

 
102. On the issue of costs of Tribunals the Minister for Education and 

Young People felt that if the demands on the tribunal are greater than 
estimated then money to support that increased activity could be 
readily found. On financial resources generally the Minister outlined 
that the broad policy intentions of the Bill is such is part of the 
Executive’s general policy approach, for example, in relation to 
mainstreaming, which has already received additional resources, 
including teaching resources. 

 
Other Issues  
 
Disability Discrimination Act  
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103. A number of respondents, including Contact a Family, 

highlighted an apparent poor fit with Westminster legislation in 
relation to the Disability Discrimination Act (2001). For example, the 
Govan Law Centre stated that s28F of the Disability Discrimination 
Act 1995 as amended makes unlawful acts of disability discrimination 
by an education authority in carrying out their “residual duties”. This 
includes the current system of assessment and recording special 
education needs provision. They claim therefore that the effect of the 
Bill is to remove the assessment and recording of needs from the 
scope of the 1995 Act altogether, “which effectively legalises 
discrimination against disabled children in the assessment of and 
provision for additional support needs”.  

 
104. The Depute Minister for Education and Young People stated 

that in their view the Bill covers auxiliary aids and services, as the 
education authority has a duty to identify and address the need for 
additional support, which would cover auxiliary aids and adaptations. 
(Col 586) 

 
Consultation  
 

105. Of those who expressed a view on the Executive’s consultation 
process views were mixed. 

 
106. Some, including the British Psychological Society: Scottish 

Division of Educational Psychology Clackmannanshire Council, and 
the Educational Institute of Scotland and Careers Scotland, for 
example, felt that the consultation process was lengthy and well 
managed. A couple of local authorities also felt that although 
consultation was wide the amendments made in response to the 
consultation addressed concerns of those from an adversarial 
perspective and as such potentially placed an increased burden on 
local authorities. 

 
107. However, some respondent felt that the consultation was 

inadequate, including Down’s Syndrome Scotland, and Lynn Murray. 
In some cases there was the perception that the consultation process 
could have been better in engaging with parents. For example, the 
National Autistic Society and the Scottish Spina Bifida Association felt 
that parents and parent’s organisations had been given insufficient 
opportunity to comment on the proposals. 

 
 

Kate Berry 
Nicki Georghiou 

Research Services  
Martin Verity 
Clerk to the Committee 
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