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COMMENTS ON DRAFT EDUCATION (ADDITIONAL SUPPORT FOR 

LEARNING)(SCOTLAND) BILL 
 
 
Introduction 
 
The Scottish Mediation Network (SMN) warmly welcomes the inclusion of 
mediation as one of the options for managing disputes arising from the 
provision of additional support for learning.   The Bill represents a 
useful move toward finding the appropriate place in the mainstream for 
the collaborative approach which the process of mediation encourages. 
 
The comments in this response focus only on Draft section 15, relating 
to Mediation Services.    Our aim is to assist with the productive revisal 
of the Bill by highlighting areas and issues of practice which, if not 
addressed, may lead to implementation difficulties and less effective 
use of mediation. 
 
 
Specific Comment on the Draft Clause 
 
 
• 15(1)  “…for the purposes of seeking to avoid or resolve 

disagreements…” 
 
The existence of a disagreement is a matter of fact.   Avoidance of any 
conflict may result in all parties losing out.  This contrasts with the 
collaborative approach of mediation that seeks mutual gain or “win-
win” where parties are assisted to find new and creative ways of finding 
solutions to disagreements.    
 
The word “avoid” has connotations of eluding, evading and sidestepping 
the problem.   Perhaps drafters had in mind the potential for avoiding 
other more formal processes - this is separate matter.  So, we suggest 
more positive and encouraging language. 
 
The SMN recommends that the words “avoid or” be replaces with: 
“deal constructively with and wherever  possible”
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• 

• 

15(2)   “…independent…” 
 
The notes to the Draft Bill in paragraphs 35 to 39 set out a helpful 
summary of the key elements of mediation and distinguish it from other 
dispute resolution processes. 
 
Independence and therefore impartiality of the mediator and the 
mediation service is fundamentally important for the process to work 
effectively.   Neutrality needs to be both actual and perceived. 
 
Local authorities that consider the use of in-house mediation services 
should be aware that mediators employed by the same authority with 
which parents are in dispute, may be seen as less independent.  This 
perception could diminish the effectiveness of the process. 
 
The SMN recommends that Mediation services be encouraged to 
create and develop the credibility that comes with true 
independence.  This includes high standards, excellent pre- and 
post- mediation services, a Code of Conduct and the availability of 
neutral venues for mediation sessions. 
 
 
 

Voluntary and Confidentiality  
 
Section 15(3) appropriately emphasises that parties are neither required 
to refer to mediation nor will participation or otherwise affect rights of 
appeal. 
 
However, Note 78 indicates that the Tribunal will be able to compel 
witnessed to attend to give evidence or to produce any document.   This 
could mean that a mediator might be compelled to give evidence about 
what has been said confidentially during the mediation.   If this were to 
be a potential outcome, if parties agreed to mediate, it is unlikely that 
an open and co-operative dialogue would be possible. 
 
The SMN strongly recommends that the draft Bill also provide for 
the inadmissibility as evidence in Tribunals or other civil 
proceedings in Scotland of information which is revealed for the 
purposes of, or is about what occurred during, the mediation 
 
The Civil Evidence (Family Mediation) (Scotland) Act 1995 provides a 
useful starting point.  The SMN would be willing to drawn on the 
experience in practice of its members for further detailed consultation.    
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• 

• 

Mediator Excellence and Minimum Practice Standards 
 
Quality of mediation service providers and mediators is an important 
issue for the whole field of mediation, not only for Additional Support 
Needs dispute management.   As mediation service providers are likely 
to develop into various areas of conflict, it would be helpful, and 
possibly unique, to develop a co-ordinated approach for Scotland. 
 
The SMN recommends that it collaborate with the Scottish Executive 
and other interested bodies in Scotland to map the key features of 
minimum practice standards across the UK and elsewhere, as part 
of a consensus building process for the whole of the emerging 
mediation profession in Scotland. 
 

Consistency of Service Provision 
 
There has been discussion about developing a national body to oversee 
additional support needs mediation in order to ensure national minimum 
standards, best value and quality assurance. 
 
The SMN recommends that a collaborative initiative be encouraged 
among mediation service providers in Scotland to develop ways to 
address and ensure consistent high standards which would attract 
general approval from all those interested in effective approaches to 
mediation. 
 
 
Background about the Scottish Mediation Network 
 
The Scottish Mediation Network has as its purpose the promotion of 
mediation of all forms in Scotland.   We believe that mediation is an 
underused option and our strategic aim is to put mediation into the 
mainstream, widely available and clearly understood as a first option 
for resolving disputes of all kinds in Scotland.  The Network’s longer-
term vision is to embed mediation in to the way we resolve conflict in 
Scotland. 
 
Acting as a focal point for mediators and organisations from all sectors 
offering mediation services in Scotland, the SMN aims to link mediators 
to fellow mediators so as to encourage collaborative and best-practice 
working.  Also, we intend to link mediators to the public by promoting 
the benefits of a mediation-based approach to conflicts. 
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In collaboration with the Bristol based charity, Mediation UK, the 
Scottish Mediation Network has attracted funding from the National 
Lottery Community Fund for 3 years to set up a full time office with a 
Development Officer and Administrator.  In September 2002, this office 
was established in Edinburgh. 
 
Information about the Mediation Development Officer for Scotland 
 
Ewan Malcolm has been in private practice as a solicitor for nearly two 
decades and started his mediation training in 1995.  He works as a CALM 
family mediator and a commercial mediator, as well as volunteering 
with the Edinburgh Community Mediation Service as a neighbour 
mediator.   He has worked as an impartial third party in over 70 
disputes.   Ewan has presented training on mediation and negotiation 
skills across the United Kingdom.   After 13 years as a partner with 
Drummond Miller WS, Ewan is now focusing full time on mediation.   In 
September 2002, he started work as the Development Officer for 
Mediation in Scotland for the Scottish Mediation Network. 
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Work in Progress Discussion Document 

Guidance on the Practice of Mediation 
 
Preamble  
The Scottish Mediation Network considers that the development of mediation in Scotland will be 
assisted by the creation of Guidance on Practice of Mediation which is generally accepted by its 
members for application in cases whether or not other specific standards are available. 
 
Mediation is a process in which disputing parties seek to resolve their differences with the 
assistance of a mediator acting as an impartial third party. Mediation is voluntary and aims to 
offer the disputing parties the opportunity to be fully heard, to hear each other’s perspectives 
and to decide how to resolve their dispute themselves. 
 
Voluntary participation and self determination 
A mediator recognises that mediation is based on the principle of voluntary participation and un-
coerced self-determination by the parties. 
 
Impartiality 
If a mediator becomes aware of any reason which may diminish his/her impartiality, he/she 
shall disclose this to the parties at the earliest opportunity and withdraw from the mediation 
unless the parties do not wish him/her to do so. 
 
Conflicts of Interest 
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The mediator shall disclose all actual and potential conflicts of interest reasonably known to the 
mediator. 
 
Competence  
The mediator shall mediate only when he/ she believes that he/she has the necessary skills to 
satisfy the reasonable expectations of the parties. The mediator shall be responsible for 
undertaking sufficient training, supervision and continuing professional development to maintain 
these necessary skills. 
 
Confidentiality 
Confidentiality in mediation is important to encourage all participants to speak truthfully and 
candidly, to enable a full exploration of issues in dispute and to reach a complete and 
satisfactory resolution. 
 
Advertising and solicitation 
In advertising or offering services to clients or potential clients, mediators shall refrain from 
guaranteeing settlement or promising specific results.  Mediators shall provide accurate 
information about their education, background, mediation training and experience. 
 
A mediator must not solicit, accept from or exchange any gift or favour with any party in any 
pending, scheduled or concluded mediation for a reasonable time. A mediator must use 
judgement that reflects the high ethical standards which mediation requires. 
 
Discrimination 
People should always be treated with respect and without discrimination. 
 
Complaints and Professional Indemnity Insurance 
A mediator shall provide information about the process for handling any complaint made about 
their conduct or service, and about any professional indemnity insurance cover they may have. 
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ED/S2/03/13/2 
 
 
SUBMISSION FROM THE SCOTTISH COMMITTEE OF THE COUNCIL ON TRIBUNALS 
 
Dear Mr Cowan 
 
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL 
 
 
Thank you for your letter of 28 October.  My Committee has now considered the above Bill, 
as introduced, and the Report of the Consultation on the original draft Bill.  The Committee’s 
statutory remit does not extend beyond the operation of the proposed new Tribunal but I have 
been asked to let you have the following comments in relation to those provisions.  
 
Under the Tribunals and Inquiries Act my Committee has supervision over the working and 
procedures of a wide range of tribunals including a number of which operate only in Scotland.  
One of these is Education Appeal Committees and you may be aware that in June 2000 we 
presented to Scottish Ministers a special report on the working of those Committees outlining 
concerns which members had observed from their attendance at a number of hearings 
throughout Scotland.  
 
My members very much welcome the provision in this new Bill to establish a separate 
Tribunal for children with additional support needs.  Members are particularly pleased that 
this Committee will have statutory supervision over the new Tribunal and that the necessary 
provision for this has been included in the Bill by virtue of paragraph 8 of Schedule 3.   
 
Specific elements of the Bill 
 
Clause 7  Annex to the Co-ordinated Support Plan.  Members are pleased that the annex 
proposed in the draft Bill, recording changes in circumstances and provision against which 
appeal could not be made, is no longer a feature.  Members have long argued with the 
existing Record of Needs procedure that it was iniquitous to preclude an appeal against the 
provisions of Section V when an appeal was allowed against the impairments which had led 
to those provisions.   
 
Clause 13  Placing requests.  The Committee supports the proposal that if parents are 
appealing the decision not to prepare a Co-ordinated Support Plan and, at the same time, 
wish to appeal a placing request, this latter will also be referred to the Tribunal.  We believe 
this will greatly assist a number of parents and is a sensible step to remove the need to go 
through a second appeal route. 
 
Clause 14  Jurisdiction of the Tribunal.  The Committee is disappointed that the provision 
for the Tribunal to have jurisdiction only over education authorities is being carried forward.  
Clause 19 introduces a duty on other agencies to help education authorities in the exercise of 
any of their functions under the Bill.  We believe there is an anomaly here;  the Tribunal might 
make an order that a child receives services from, for example, a Health Board yet the 
Tribunal has no power of direction over that Board to ensure that its decision is implemented.  
There is a danger that decisions can become meaningless if there is not the means to have 
them carried out and  the opportunity to effect a joined-up service, which appears to us to be 
crucial to the effective delivery of the Tribunal’s purpose, is being lost. 
 
Clause 16 Mediation services.  Members welcome the proposals for mediation services, 
which they see as a positive move, and the fact that these services will be free of charge to 
parents.  My Committee hopes that steps will be taken to ensure that such services are 
uniform throughout Scotland, that minimum standards of good practice will be laid down to 
ensure consistency and that adequate resources are set aside to implement the proposal.   
 



Clause 17  Dispute Resolution.  We also welcome the requirement for education authorities 
to provide dispute resolution for parents who will not have access to formal appeal routes and 
members hope that similar standards to those for mediation services will be applied.   
 
Clause 23  Code of Practice.  The Committee is please to note the requirement for Scottish 
Ministers to issue a Code of Practice which education authorities must follow.  This will 
ensure consistency across Scotland.  It will also be important for that Code to acknowledge 
the continuation of the existing Education Appeal Committees and for Ministers to give clear 
guidance on all avenues of appeal to prevent appellants being disadvantaged. 
 
Schedule 1  Additional support Needs Tribunal for Scotland.  My Committee is aware 
that in due course Regulations will be drawn up setting out the Tribunal’s procedure in detail.  
However members’ present comments on certain paragraphs within Schedule 1 are as 
follows: 
 
3(1)(a) Training of panel members. The Report on the Consultation refers to calls for 
‘compulsory training in additional support needs’.  My Committee wishes to stress that 
however well trained panel members might be in their subject or profession, certain generic 
skills such as the ability to ask questions, to weigh up facts and to contribute to agreed 
decision-making are not necessarily a feature of professional life but they are vital for 
members of a Tribunal.  The Committee would like to see a requirement for panel members 
to participate in regular, relevant tribunal training and for this to be a condition of panel 
membership on the same basis as currently in force for members of Children’s Panels.  The 
Committee also suggests that an appropriate appraisal system should form part of the 
training programme. 
 
8(2) The words ’efficiently and effectively’ suggest more emphasis on cost rather than 
justice and should not be the purpose of the Tribunal.  These terms, whilst valid, are very 
much subsidiary to the tribunal exercising its functions fairly and justly and my Committee 
believes strongly that the paragraph should be amended to ensure that justice is the prime 
requirement. 
 
11(2)(k) It is accepted that provision must be made for hearings to be held in private if 
circumstances call for that but the general presumption must be that hearings are held in 
public, as detailed in Article 6 of the European Convention on Human Rights.   
 
13(2) The Committee does not see any requirement to administer oaths to people giving 
evidence in a jurisdiction such as this.  It does not accord with the stated aim that the Tribunal 
will ‘aim to be friendly and should not be adversarial’ and the whole thrust should be away 
from over-formal hearings.   
 
 
Yours sincerely 
 
Marjorie MacRae 
 
 
 
MRS E M MACRAE 
Secretary to the Committee 
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Written Evidence on Additional Support Learning for Bill. 
 
1. Introduction 
 
1.1 The Disability Rights Commission welcomes the opportunity to present 

evidence to the Committee on its Stage One enquiry. We have sought 
to frame our response to the Bill in terms of the rights-based approach, 
which we believe is necessary if disabled people are to achieve 
equality as citizens, service users and customers.  The DRC believes 
that the Bill has real potential to enhance the rights of disabled children 
and young people in Scotland, and extend the duties of public 
authorities in relation to these children and young people, and we note 
the progress that has been made since the publication of the draft Bill. 

   
1.2 The Disability Rights Commission (DRC) was established by statute as 

a Non-Departmental Public Body in 1999 and launched in April 2000. 
Our vision is a society where all disabled people can participate fully as 
equal citizens.  The DRC believes that all disabled people should have 
the same rights, choices and opportunities in education as non-
disabled people.  We welcome the reforms highlighted in the Bill and 
the change in emphasis it brings to removing stigma.  The bill also 
embodies a number of issues that we have long advocated for.  
However, we have a number of concerns regarding the bill’s proposals. 

 
1.3 The DRC would point out that pupils with SEN and children and young 

people with a disability are overlapping but not coterminous groups.  
Similarly, not all children with disabilities will under the draft Bill’s 
provisions have additional support needs and vice-versa.  It is vital that 
the new legislation dovetails with existing provisions on improving 
disabled pupils’ access to education  

 
1.4 The decision to move to the wider and less prescriptive designation of 

additional support needs is to be welcomed. However, there must be 
safeguards to ensure that broadening the definition does not lead to 
any diminution of the support currently available: under the new 
system, the presumption must be that every child will receive the 
support appropriate to his or her needs.  The principle of seeing every 
child, disabled or non-disabled, as an individual with the right to a 
school education is generally underpinned in the Bill.  The DRC 
believes that this is in line with the principle right of every child of 
school age to be provided with school education by, or by virtue of 
arrangements made, or entered into, by, an education authority as 
stated in the Standards in Scotland’s Schools Act 2000(Section 2)(1).  
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2. Co-ordinated Support Plans  
 
2.1 The DRC broadly welcomes proposals to replace the Record of Needs 

system and we note the improvements made to the Bill as introduced 
post consultation.  We have previously highlighted concerns with the 
current Record of Need system, stressing the lack of consistency in 
application across the country and the need for a more consistent 
entitlement to support.  In our response to the draft bill the DRC stated 
that if properly implemented and adequately resourced the Co-
ordinated Support Plans would hopefully bring greater clarity and 
cohesion to addressing the needs of disabled children and young 
people with additional support needs.  Whereas an education authority 
must produce a RON for every child who needs one, the mechanisms 
for appealing the non-implementation of the RON are time-consuming 
and complicated, and it is not possible to appeal the important issue of 
the services to be provided (or not provided).  A CSP has the potential 
to be a less static document than a RON, an entitlement to support with 
clearly defined targets and outcomes, rather than a document which 
works to the deficit model of a child’s educational needs.  The DRC 
also welcomes the announcement of the proposed Code of Practice 
and we hope that this will ensure that the named contact system will 
work consistently across Scotland. 

 
2.2 We welcome the approach of bringing education, health and social 

work services together in a co-ordinated fashion, as regard their impact 
on learning, as well as the duty on local authorities to provide a named 
contact for parents who wish to discuss their child’s schooling.    We 
would further welcome the new section to the Bill giving parents the 
right to request a particular type of assessment, for example 
psychological or medical assessments, in addition to parents being 
able to request that their child is assessed for additional support needs.   

 
2.3 Currently, provision of Record of Needs is used inconsistently 

throughout the country.  While the average across Scotland is around 
2%, there is wide variation by education authority in the proportion of 
children who have RONs.  The range varies from 0.8% in East 
Dunbartonshire to almost 3% in Inverclyde. Research carried out by 
Thomson et al (1989) noted a huge variability in the information 
contained in records.  Some were very specific, offering a useful and 
detailed overview of a child’s abilities and their needs, others were 
vague, and contained little information.  The study also stated that one 
authority, for example, described recording as “irrelevant professional 
activity” While there will inevitably be a degree of flexibility in 
implementing CSPs across the country to take account of local 
circumstances, there must also be a consistency of approach.  The 
DRC believes that the proposed Code of Practice will be necessary 
and significant in this regard.  This will reassure parents and help 
ensure that children moving to a different area are not at a potential 
disadvantage.  It should also aid education authorities in discharging 
their duties.  Provision of information to parents is also very important.  
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Regulations will be important in ensuring this as, potentially, will 
monitoring by Her Majesty’s Inspectorate of Education.   

 
2.4 Important in ensuring CSPs work effectively will be the appropriate 

provision of resources.  Education authorities, social work departments 
and health authorities must be anticipatory in planning ahead to meet 
their duties under the bill.  However, there must also be action from 
central government and other agencies to address the significant 
shortage of professionals in key areas such as speech and language 
therapy and social work. The DRC would also point out that the 
corollary to better entitlement will be the greater need of services and 
there is concern that the supply side may not be able to meet the 
needs that are demanded. 

 
2.5 The DRC welcomes the planned introduction of Personal Learning 

Plans, which will provide all pupils with a continuous record of 
attainment and will incorporate Individual Education Plans where they 
already exist.   We would however seek assurances that these 
documents will be sufficiently detailed for all pupils so as to bridge the 
gap between those with and those without a CSP.  Otherwise a form of 
differentiation may still remain as not all children will have a CSP, and 
the term additional support needs, while including more children, may 
still create a perception of “difference”. 

 
2.6 There is a clear change of definition in the criteria for the CSP as 

compared to the Record of Needs.  Under the proposals of the bill the 
plan will be available to children or young people who have additional 
support needs arising from one or more complex factors or multiple 
factors, which are likely to continue for more than one year.  We would 
hope that the definition could be further developed to ensure that pupils 
with a single disability, which has a significant impact on normal day-to-
day activity, but not defined as complex, are clearly covered. 

 
 
 
2.7 In previous submissions the DRC has stated that roughly 20% of 

children in Scotland are currently classified as having special 
educational needs (SEN).   Some of these children will have a disability 
as defined in the Disability Discrimination Act 1995 (DDA) and the 
Special Educational Needs and Disability Act 2001, which amends Part 
IV of the DDA.  The DDA protects disabled children and young people 
in Scotland from discrimination in education.  It is thus important that 
the new bill dovetails with the extension of the DDA. 

 
2.8 With regard to this issue, the DRC has concern about the interface 

between the DDA, where there is no entitlement to auxiliary aids and 
services, and the ASL framework.  Our concern lies with regard to what 
the situation might be for a disabled pupil who would be deemed to be 
disabled under the DDA, but might also, however, not receive a CSP 
because their impairment might not be viewed as “complex or multiple”, 
though we are aware that Section 3 of the Bill sets out a duty for 
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authorities to have regard to the needs of pupils with additional support 
needs.  We hope that the new Code of Practice will ensure that local 
authorities make sure these disabled children and young people who 
may not be eligible for CSPs find that their auxiliary aids and services 
entitlement is fully considered.  

 
2.9 The DRC notes the new clause enabling Scottish Ministers to require 

education authorities provide dispute resolution, as well as mediation, 
to further facilitate resolution for those parents and children who do not 
fall into the CSP category but wish to appeal the decision.   Whilst 
recognising that this goes further than the draft bill, the DRC would like 
more detail from the Scottish Executive to their thinking as to why this 
dispute resolution function cannot be carried out by the new Tribunal 
system. We also seek assurance that this system will be independent, 
efficient and robust enough for those small number of pupils who do 
not receive a CSP so that it does not become perceived as a lesser 
service than the Tribunals, which we believe, are an appropriate way 
forward.  

 
2.10 We note in discussions regarding the Bill to date that there has been 

some reference to the issue of “reasonable cost”  under Section 3 and 
that it has been suggested this is coterminous with the DDA.  The DRC 
would wish to highlight that the DDA refers to the term 
“reasonableness” rather than necessarily “reasonable cost.”  The DDA 
use of the term, of course, does enable issues such as cost and 
practicality to be taken into account and the Committee may find this a 
more holistic and relevant definition. 

 
 
 
3. Tribunals 
 
3.1 The DRC have long advocated the creation of an Additional Support 

Needs Tribunal for Scotland and that is why we believe this new 
system could potentially represent a significant step forward in 
entrenching the rights of children with additional support needs and 
their parents.  It could both clarify and streamline the appeals process.     

 
3.2 In particular the right of appeal to tribunals in the case of a refusal to 

provide a child with a CSP and provision of support would be an 
important development in embedding a rights-based approach to 
ensuring that children receive the support they require in order to 
exercise their right to a school education.  It is important that tribunals, 
both in their composition and in the execution of their duties, are as 
user-friendly and undaunting as possible.  

 
3.3 Whilst welcoming the proposals for the new Tribunal system, we feel it 

would be useful to explore the scope of the Bill to place further duties 
on health boards and local authority social work department.  We 
believe that there is a precedent here as the Mental Health (Care and 
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Treatment) (Scotland) Act 2003 makes provisions covering local 
authorities. 

  
 
 
3.4 It is important that provisions emphasise the importance of any 

mediation service being sufficiently ‘arms length’.  The provisions may 
need to be strengthened to reflect this.  It is also important that 
children, young people and their parents understand that engagement 
in the mediation process is entirely voluntary: there should be no 
suggestion of children or their parents being ‘expected’ to take the 
mediation path before exercising their right to appeal to the Tribunal. 

 
3.5 In line with the Human Rights Act 1998 and the Age of Legal Capacity 

(Scotland) Act 1991, children aged 12 and over should have the right to 
make an appeal to the tribunal. 

 
3.6 Whilst we very much agree with the intention that the Tribunals should 

be non-confrontational, experience strongly suggests that an education 
authority will ensure that its solicitor is present at any tribunal.  If this is 
indeed the case there is potential for serious imbalance and inequality 
unless provisions are made for the provision of legal support and legal 
aid to children and families who would not otherwise be in a position to 
have legal representation present. 

 
 
 
 
 
 
 
 
 
 
 
 
4. Miscellaneous. 
 
4.1 The DRC agrees with developing the Future Needs Assessment into a 

more co-ordinated and anticipatory approach to making the transition 
from school to post-school life, provided there is a clear and 
enforceable requirement on education authorities to do this.  We also 
welcome the change from 6 months to 12 months. 

 
4.2 The provisions at Section 19 regarding the complex  
 interaction of agencies in the provision of information are  
 welcomed.  In our first response to the draft Bill we stated  
 that to be fully effective, the duty on education authorities at 
 then 17(1), now 19 (1) should be strengthened.  The DRC  
      notes that this has not happened and we state that an  
 education authority must request the help of an appropriate  
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 agency in such cases if it believes that agency could aid 
 the authority in carrying out its duties.  This would be further 
 strengthened with an undertaking at 19 (4) that Scottish  
 Ministers will rather than may make regulations covering the 
 compliance with appropriate agencies to an Education 
 Authority’s request. 
 
 
  
Colin Macfarlane 
Policy and Public Affairs Officer. 
20/11/03. 
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ED/S2/03/13/4 
 
SUBMISSION FROM ENQUIRE 
 
Dear Mr Cowan 
 
Education (Additional Support for Learning) (Scotland) Bill 
 
Thank you for your letter of 28th October inviting written evidence on the above 
Bill. We are pleased to have the opportunity to contribute the views of Enquire to 
the process. 
 
As you are aware, Enquire is the national advice service for special educational 
needs in Scotland, funded by the Scottish Executive and managed by Children in 
Scotland. Enquire operates a telephone Helpline, and is thus able to comment on 
issues which are particularly problematic for parents and professionals in relation 
to additional support needs. (Approximately 83% of calls come from parents or 
carers, and 17% from professionals). 
 
We are aware that there is some very good practice in schools, and many 
children are well supported, but the nature of our work is such that we hear of the 
cases where the current system is not working. In some of those cases children, 
young people and families are being badly failed by the existing legislation. For 
that reason, Enquire is supportive of new legislation, in principle, as it is clear that 
many parents find the current system unsatisfactory in several regards. In 
particular, a system which gives a wider definition of additional support needs is 
to be welcomed. We particularly welcome the inclusion of social, emotional and 
behavioural difficulties within the scope of the legislation, as a significant number 
of our calls relate to this. 
 
We believe that, in order for new legislation to improve the current arrangements, 
as much as possible should be done to introduce uniform standards across 
Scotland, so that good practice is widespread and all families can have the same 
expectations. We therefore welcome the inclusion of a Code of Practice in the 
Bill, and would urge the Committee to ensure that the Code is a comprehensive 
and robust document. 
 
We believe that parents will welcome the new rights conferred by the Bill, such 
as the right to request specific assessments, the extension of the right to make 
placing requests to independent special schools and the duties on education 
authorities to take account of views from others, to provide independent 
mediation services and to publish information. 
 
We believe that the Executive made a reasonable effort to consult widely on the 
draft legislation before the Bill was introduced. 
 



Despite our broad welcome of the Bill, there are a number of areas about which 
we remain concerned. These include the following: 
 

Education authorities 
‘Education authority’ has the meaning assigned to it in the 1980 Education 
Act (s24(2)), that is, a council within the meaning of the Local Government 
etc. (Scotland) Act 1994. In s19 the Bill makes reference to ‘other functions’ of 
the education authority, as distinct from its functions under ‘the Act’.  
Additionally, in some clauses of the Bill, the ‘education authority’ is 
distinguished from the ‘education authority in the exercise of its functions 
relating to education’ (s2(1)(c)). This distinction is not made throughout the 
Bill, for example in s9, where the duty to ensure the additional support 
contained in a co-ordinated support plan is actually provided is set out. The 
explanatory notes to the Bill in relation to s9 suggest that social workers 
belong to ‘other agencies’, but according to the definition of ‘education 
authority’ in the Bill, they in fact belong within the education authority itself. 
The meaning of ‘education authority’ should be clarified so that the duties of 
social work departments in particular are clear. 
 
CSPs 
We believe that there are a number of children who currently have a Record 
of Needs who would fall outwith the scope of the proposed co-ordinated 
support plan as they receive all their additional support from within the 
education department. Children with autistic spectrum disorders or specific 
learning difficulties such as dyslexia are most likely to be affected. Looking at 
cases we have recorded on our database in the six months from May to 
October 2003, 38% of all the cases where a Record of Needs has been 
opened related to children with specific learning difficulties or autistic 
spectrum disorders.  
 
We are concerned that a number of children with complex needs might be 
denied the co-ordination of services which they require. It may be that this 
could be addressed by extending the CSP to all children who receive any 
services not provided directly from within the school which they attend. It may 
also be appropriate for any dispute resolution service to be able to make a 
recommendation that a CSP should be opened, if it appears that adequate 
co-ordination has not been provided. 
 
We appreciate that there will be a duty on local authorities to make provision 
for additional support needs whether or not the criteria for opening a CSP are 
met, but for many parents the loss of a legal right will be a severe blow. Many 
have battled hard to have a Record opened for their child, having seen this as 
the only way to secure provision. If, as we anticipate, a significant number 
who currently have a right to legal documentation subsequently lose that right 
then the system which is to replace it must be strengthened. Although there is 
provision for ‘dispute resolution services’ to be set up, there is no legal 



redress in the Bill for those who feel that the education authority has not 
fulfilled its duty to the children and young people who do not have a CSP. 
Presumably resort could still be had to section 70 of the 1980 Act, but this is 
not a particularly satisfactory remedy. 

 
Mediation 
The employment of in-house mediators by a local authority will prejudice the 
perception of the independence of the service, and may deter parents from 
using the service, particularly in cases where mistrust of the local authority 
has become entrenched. Enquire has piloted a SEN mediation service since 
2001 in a number of local authority areas, and the independence of the 
service from the authorities themselves has been a material factor in parents 
being willing to use mediation. 
 
Mediation is a voluntary process, and is without prejudice to other legal 
remedies. Therefore, the powers of the new ASN Tribunals should be 
restricted so that no evidence in relation to mediation, even evidence as to 
whether or not mediation actually took place, should be admitted to the 
Tribunal. 
 
Dispute Resolution 
It is unclear at this stage what is being proposed by introducing an additional 
dispute resolution service.  Clearly this would need to be distinct and different 
to mediation to avoid confusion amongst parents and professionals alike. As 
educational appeal committees are to be retained in relation to placing 
requests, this gives a total of four dispute resolution mechanisms with varying 
degrees of legal authority, and while we support alternative dispute resolution, 
we would also support a simplified structure. For example, the ASN Tribunals 
could take on the appeal committee functions. 
 
Transition 
We are concerned that the arrangements for transition from school contained 
in the Bill fall short of what is actually required. While there are duties under 
the Bill to plan for transition from school by calling for reports, and to pass on 
information to other agencies in anticipation of their involvement once the 
young person leaves school, there is nothing concrete for the school-leaver in 
the form of any documentation, nor is there any requirement for follow-up. 
 
In addition, while parents and young people are to give their consent to the 
provision of information by the education authority, they are not otherwise 
given a role in the planning process. The process does not have a fixed 
outcome, such as the production of a transition plan. It seems that there is no 
duty upon any agency receiving information about a young person due to 
leave school to take any action upon receiving the information. 
 



Provision 
We are concerned that the Bill refers to the ‘reasonable cost’ of making 
additional support provision. The existing legislation is based upon need, not 
cost, and we believe that new legislation should also be needs-led. We know 
that this will be a real concern for parents. 
 
Tribunal 
If the tribunal does not have jurisdiction over any department of a local 
authority other than its education department, or over any other agency, then 
we can foresee that there is no real sanction for other agencies or 
departments if they do not comply with requests for co-operation from 
education departments. Therefore, we anticipate that there may be a lack of 
co-operation, and the operation of CSPs will be prejudiced. 
  
It is the usual practice of local authorities to use their legal departments where 
judicial or quasi-judicial processes are concerned, and parents should be able 
to apply for Legal Aid to appear at the Tribunal, otherwise the process will be 
unfair. 
 
There is no provision for the Tribunals to consider the failure of the education 
authority to actually deliver the provision specified in the CSP, ie there is no 
right of appeal where the education authority does not carry out its duties 
under s9. This could result in situations which parents currently experience 
with the Record of Needs: a legal document has been created, but their child 
does not receive the support it describes or envisages. 
 
Advocacy 
At Enquire we only give advice and information, we do not intervene on behalf 
of parents. We carry out a user-evaluation of the helpline twice per year. 
Satisfaction levels are very high, but we always receive comments from 
parents that they would have appreciated independent advocacy support. We 
try to refer callers on to appropriate advocacy services and are aware from 
this that there are very few established advocacy services available. If it is not 
considered appropriate to include a right to advocacy within the Bill, then 
consideration should be given separately to the funding of advocacy services. 
 
We have highlighted some of our main concerns about the Bill, but would be 
happy to add to this, or provide further information, if required. 
 

     Yours sincerely 
 
 
 
Dinah Aitken 
Yvonne Cassidy 
Senior Information and Advice Manager (job share) 
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