
ED/S2/03/2/A

EDUCATION COMMITTEE

AGENDA

2nd Meeting, 2003 (Session 2)

Wednesday 25 June 2003

The Committee will meet at 11.30 am in Committee Room 3.

1. Declaration of interests:  Members of the Committee who have yet to declare
any relevant interests will be invited to do so.   

2. Subordinate legislation: The Committee will consider the following negative
instruments—

the St Mary’s Music School (Aided Places) (Scotland) Amendment
Regulations 2003 (SSI 2003/280)

the Education (Assisted Places) (Scotland) Amendment Regulations 2003,
(SSI 2003/281)

3. Timetable: The Committee will consider its timetable for future meetings.

Martin Verity
Clerk to the Committee

Room 2.7, Committee Chambers
Ext. 0131 348 5204

*************
The following papers are enclosed:

Agenda item 2
Covering note and copy of SSI 2003/280
Covering note and copy of SSI 2003/281
A Guide to Statutory Instruments

ED/S2/03/2/1
ED/S2/03/2/2
ED/S2/03/2/3

Agenda item 3
Clerk’s note ED/S2/03/2/4

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2003/20030280.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2003/20030281.htm
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EDUCATION COMMITTEE

25 June 2003

Scottish Statutory Instruments – SSI 2003/280

Background

1. The Scheme for Aided Places at St Mary’s Music School is set out in Schedule 1
to the 2001 regulations, (SSI 2001/223).  The scheme covers assistance with
payment of fees, school meals, travel costs, clothing and "field study" courses in
certain subjects.  There are 47 places under the scheme - 41 instrumentalists
and 6 choristers.

SSI 2003/280

2. The St. Mary’s Music School (Aided Places) (Scotland) Amendment Regulations
2003, (SSI 2003/280), were laid on 5 June 2003, and are subject to negative
procedure.  They comes into force on 1 August 2003, and will remain in force,
unless they are annulled by the Parliament within 40 days, excluding the recess
period, of being laid before the Parliament i.e. by 17 September 2003.

3. These Regulations amend the St. Mary’s Music School (Aided Places) (Scotland)
Regulations 2001 to uprate from August 2003 the qualifying income levels for the
remission of fees and charges and the making of grants under the aided places
scheme.  It also adds receipt of Child Tax Credit as one of the qualifying benefits
for remission of charges for meals for day pupils.  Full details are contained in the
Executive Note attached to the instrument.

4. The Education Committee is the lead committee for this instrument, and should
report to the Parliament by 15 September 2003. The Minister responsible is Mr
Peter Peacock, the Minister for Education and Young People.

5. At its meeting on 17th June the Subordinate Legislation Committee determined
that the attention of the Parliament need not be drawn to this instrument. There
are no other committees to report to this Committee on this instrument.

6.  A copy of the SSI, an explanatory note which is not part of the Regulations, and
the Executive Note are attached.

7. An introductory guide to Statutory Instruments in committee is attached for
information for this meeting only.

8. A concise note on procedure is also attached and a similar note will normally
accompany all future items of Subordinate Legislation.



9. The Committee is invited to consider whether it wishes to make any
recommendation in relation to the instrument.  The instrument is not subject to
amendment.

Ian Cowan Martin Verity
Assistant Clerk Clerk to the Committee



Procedural Note

Standing Orders

1. The procedures for dealing with Scottish Statutory Instruments (SSIs) are
covered by Chapter 10 of Standing Orders.  SSIs are laid by being lodged with
the chamber clerks, and are published in the Business Bulletin.  They are
referred to the Subordinate Legislation Committee, the appropriate subject
committee (the ‘lead committee’), and, where relevant, any other committee.

SSIs subject to annulment:  ‘negative instruments’

2. Where an SSI is subject to annulment, it comes into force on a specified date and
then remains in force unless it annulled by the Parliament.  Any MSP may by
motion propose to the lead committee that the committee recommend that
nothing further is to be done under the instrument.  Such motions are lodged with
the chamber clerks.

3. The lead committee debates such a motion for no more than 90 minutes.

4. The lead committee reports to the Parliament, setting out its recommendations.  If
it recommends annulment, the Bureau will propose to the Parliament a motion
that nothing further is to be done under the instrument

5. All the above must take place within 40 days of the instrument being laid,
excluding recesses of more than 4 days.

6. To date, no motion to annul SSI 2003/280 has been lodged with the chamber
clerks.

Proceedings in the committee

7. This committee is invited to discuss the SSI. Members will then be asked whether
the committee wishes to make any recommendation in its report to the
Parliament.
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EDUCATION COMMITTEE

25 June 2003

Scottish Statutory Instruments – SSI 2003/281

Background

1. The Assisted Places scheme ran from 1981 to 1997 under which Government
funding was available to parents who wished their children to attend an
independent school and who could not otherwise afford the fees.  The scheme
was ended under the Education (Schools) Act 1997, which allowed secondary
pupils already holding an assisted place in the 1997/98 school year to retain their
place until they left school.  No new places were awarded after the start of the
session 1997/98.  All assisted pupils will have left the scheme by the end of the
2004/05 school session.

2. For the forthcoming session, the Executive estimates that the scheme will affect
215 pupils in 28 schools.

3. The Regulations are made under the Education (Scotland) Act 1980, sections
75A(9) and (10) and 75B.

SSI 2003/281

4. The Education (Assisted Places) (Scotland) Amendment Regulations 2003, (SSI
2003/281), were laid on 5 June 2003, and are subject to negative procedure.
They come into force on 1 August 2003, and will remain in force, unless they are
annulled by the Parliament within 40 days, excluding the recess period, of being
laid before the Parliament i.e. by 17 September 2003.

5. These Regulations amend the Education (Assisted Places) (Scotland)
Regulations 2001 to uprate the qualifying parental income levels for the remission
of fees and charges and the making of grants under the Assisted Places
Scheme, and amend the qualifying requirements for free meal allowance.

6. The Education Committee is the lead committee for this instrument, and should
report to the Parliament by 15 September 2003. The Minister responsible is Mr
Peter Peacock, the Minister for Education and Young People.

7. At its meeting on 17th June the Subordinate Legislation Committee determined
that the attention of the Parliament need not be drawn to this instrument.  There
are no other committees to report to this Committee on this instrument.

8. A copy of the SSI, an explanatory note which is not part of the Regulations, and
the Executive Note are attached.



9. An introductory guide to Statutory Instruments in committee is attached for
information for this meeting only.

8. A concise note on procedure is also attached and a similar note will normally
accompany all future items of Subordinate Legislation.

10. The Committee is invited to consider whether it wishes to make any
recommendation in relation to the instrument.  The instrument is not subject to
amendment.

Ian Cowan Martin Verity
Assistant Clerk Clerk to the Committee



Procedural Note

Standing Orders

1. The procedures for dealing with Scottish Statutory Instruments (SSIs) are
covered by Chapter 10 of Standing Orders.  SSIs are laid by being lodged with
the chamber clerks, and are published in the Business Bulletin.  They are
referred to the Subordinate Legislation Committee, the appropriate subject
committee (the ‘lead committee’), and, where relevant, any other committee.

SSIs subject to annulment:  ‘negative instruments’

2. Where an SSI is subject to annulment, it comes into force on a specified date and
then remains in force unless it annulled by the Parliament.  Any MSP may by
motion propose to the lead committee that the committee recommend that
nothing further is to be done under the instrument.  Such motions are lodged with
the chamber clerks.

3. The lead committee debates such a motion for no more than 90 minutes.

4. The lead committee reports to the Parliament, setting out its recommendations.  If
it recommends annulment, the Bureau will propose to the Parliament a motion
that nothing further is to be done under the instrument

5. All the above must take place within 40 days of the instrument being laid,
excluding recesses of more than 4 days.

6. To date, no motion to annul SSI 2003/281 has been lodged with the chamber
clerks.

Proceedings in the committee

7. This committee is invited to discuss the SSI. Members will then be asked whether
the committee wishes to make any recommendation in its report to the
Parliament.
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4th June 2003 Session 2 (2003)

STATUTORY INSTRUMENTS IN COMMITTEE

A Short Guide

Directorate of Clerking and Reporting



Introduction
1. In passing a Bill, Parliament accepts its principles, objectives and general
powers.  However, Bills often leave much of the detail of implementation, the timing
and updating of many provisions to Ministers (in the main) under specific powers in
the Act, known as delegated powers provisions.  The statutory instrument, (SI in
Westminster) or Scottish Statutory Instrument (SSI) is the most usual form of this
legislation which is variously known as secondary, delegated or subordinate
legislation.  The terms of delegated powers in Acts set out the nature and extent of
the powers they grant.

2. Most instruments are subject to either approval (affirmative) procedure or to
annulment (negative) procedure in the Parliament for a period of 40 days from the
date they are laid before the Parliament.  Under affirmative procedure, an instrument
must be recommended for approval by the lead committee for that instrument and
then approved by motion in a meeting of the whole Parliament.  Under negative
procedure, an instrument becomes law on the date specified on it (the "coming into
force date") but will be nullified if a motion to annul it is debated and passed in the
lead committee within the 40-day period.

3. The procedure for any instrument is determined by its parent Act.  Where the
parent Act requires that an instrument be simply laid before the Parliament and is
subject to no further procedure, it will be subject to the technical and legal scrutiny of
the Subordinate Legislation Committee (SLC) only.  A relatively small number of
instruments are subject to special procedures or to shorter or longer periods than 40
days.

Designation of a lead committee
4. The Consultative Steering Group (CSG), which considered and set out
recommended procedure for the Parliament before its establishment, stated in its
report that the Scottish Parliamentary system should provide greater opportunity for
scrutiny of statutory instruments and their underlying policy intentions than is usual at
Westminster.  This is the main reason why Standing Orders provide that instruments
subject to negative or affirmative procedure are referred to lead committees, which
must consider them and report their recommendations to the Parliament.  There is
also provision for other committees to consider and report on instruments to the lead
committee.

5. Lead committees must not reach their recommendations on an instrument
until they have taken into account "any recommendations by any other committee"
(Rules 10.4.3 and 10.6.4).  In practice, there will always be a report from the SLC to
take into consideration and sometimes a report, or reports, from another committee
or committees.  However, this does not prevent a committee from considering an
instrument before it has received the reports of other committees if it wishes to do
so, provided that it does not reach its recommendations at that stage.

6. Any negative or affirmative instrument, once laid, is referred (usually by the
Clerk) to a lead committee and to the SLC for consideration (Rule 10.1.3).  Whilst the
SLC considers instruments from the legal and technical standpoint only, the lead
committee for an instrument is the committee within whose remit the subject matter
of the instrument falls (Rule 10.2.1).  Where the subject matter falls within the remit



of more than one committee the Parliament, on a motion of the Bureau, will
designate one committee to be the lead committee.  In practice, Conveners of the
committees concerned will often have a hand in this decision.

7. Other committees designated to consider an instrument will receive copies
and may make any recommendations they think fit to the lead committee by a date
specified in the business bulletin (Rule 10.2.2).  Any other committee does not need
to wait for the SLC to report before it makes its recommendations to the lead
committee.

Instruments taken directly in the Chamber
8. Under Rule 10.1.3, the Parliament may decide, on a Bureau motion, to
consider an instrument in the Chamber rather than the usual designation to a lead
committee.  In these cases, the only direct committee involvement with an instrument
will be the technical scrutiny of the Subordinate Legislation Committee.

9. In the first session, instruments considered by the whole Parliament tended to
be of particular political interest or were of major financial significance such as the
annual Local Government Finance Orders.

Affirmative procedure
10. There are various kinds of affirmative instrument but all require Parliament’s
approval by motion.  Before a motion in the Chamber, however, an affirmative must
secure a recommendation of approval by the lead committee.  This motion is first
lodged at the Chamber Desk and then moved in committee by a member of the
Executive or Scottish Minister, usually the Minister in charge of the instrument, at a
meeting of the lead committee.  If that motion is successful, the Parliamentary
Bureau then puts a motion before the Parliament for the instrument to be approved.

11. Without Parliamentary approval affirmatives either cannot:

(a) be made – an instrument is said to be made when it is signed by a
Minister.  Some affirmatives are laid in draft, that is, they have not been made
and have no legal effect until the Parliament, by motion, approves them and
the Minister has signed them.

(b) come into force – an affirmative can be made but not come into force
before the Parliament has approved it.

(c) or remain in force beyond a stated period – some affirmative
instruments come into force once they are made and must be approved by
the Parliament within a specified number of days to remain in force.

Affirmative instruments in committee
12. The lead committee for an affirmative instrument needs to report its
recommendations to the Parliament, taking account of any recommendations from
any other committee, no later than 40 days after the instrument is laid.  For some
instruments, those that will lapse after a stated period unless approved, such as 28-
day orders, the committee must report within that period.



13. Any member of the Executive or Scottish Minister may by motion propose to
the committee that it recommend that the instrument be approved (Rule 10.6.2).  In
practice this normally will be the Minister in charge of the instrument.  The Minister is
entitled to attend the committee to debate the motion but not to vote.  The debate is
limited to 90 minutes (Rule 10.6.3).

14. Any member of the lead committee may speak against the motion to
recommend approval of the instrument.  A member of the Parliament who is not a
member of the lead committee may attend the meeting of the lead committee and
may speak in the debate if invited to do so by the Convener but may not vote (Rule
12.2.2).

15. If the lead committee then recommends approval of the instrument the Bureau
will propose by motion that the Parliament approve the instrument.  Standing Orders
provide for only a very restricted debate on the motion in the Chamber (Rule 10.6.5),
envisaging that the lead committee will have provided the main opportunity for
debate.

Amendments to a motion to approve an instrument
16. If they wish, it is open to members to amend motions to approve instruments.
The main constraints on amendments are that committees may only approve or
reject instruments and may only approve or reject them in their entirety.  Therefore,
an amendment seeking qualified approval of an instrument would be inadmissible.
An amendment that said, for example, "the committee is largely content to
recommend approval but..." would be ruled inadmissible.  Nor can an amendment
seek to approve only a part or parts of an instrument.

17. On the other hand, amendments as a form of commentary are admissible.  An
amended motion might therefore say, for example, "the committee, whilst
recommending approval of the instrument, regrets that it does not amount to full
implementation of the Xyz Report…" or, "In recommending approval of the
instrument, the committee thanks the Executive for bringing the legislation forward
promptly" and so on.  The text of a motion, whether amended or not, should be
included in the committee's report of its recommendation to the Parliament.

18. In the event that a committee disagrees to the motion to recommend approval
of an instrument, the Standing Orders do not prevent the instrument from proceeding
nor do they preclude any member from proposing a motion to approve in the
Chamber.  Also, the Executive can withdraw the instrument at any time.  At this
stage, any difficulties in securing approval for the instrument are more political than
procedural.

Negative procedure
19. An instrument subject to annulment will become, or remain, law unless the
annulment procedure is successfully invoked to prevent it.  Draft instruments subject
to annulment are relatively rare; they can only be made if no annulment motion is
passed within 40 days of the day of laying.



Negative instruments in committee
20. Once an instrument is laid it is referred to the lead committee and the SLC.
The lead committee must report to the Parliament with its recommendations (Rule
10.4.3 and Rule 6.2.1).  Any member of the Parliament, whether or not a member of
the lead committee, may by motion propose to the lead committee that it recommend
that nothing further is to be done under the instrument (see motion for annulment –
Rule 10.4).

21. Whilst Rule 10.4.1 says that the member may propose the motion no later
than 40 days after the instrument is laid, in practice the member will need to propose
a motion well within the 40 days.  This is necessary to allow time for the subsequent
steps in the procedure.  Firstly, the lead committee must report a recommendation to
annul to the Parliament within the 40-day period.  Following a lead committee
recommendation to annul, the Bureau, under Rule 10.4.4, must then by motion in the
Parliament propose annulment and the resolution passed within the 40 days.
Therefore sufficient time needs to be allowed for all the steps in the procedure.
Once the procedure is completed, it is then for the Executive to move to revoke the
instrument.

22. It is likely that the Executive will pick up on any motion to annul and may well
be in contact with the member lodging the motion or the lead committee about the
point at issue if the member or committee have not already broached the subject
themselves.

21-day rule
23. In addition to the provisions in Chapter 10 of Standing Orders, the Scotland
Act 1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 1999
(SI 1999/1096) makes further provision in relation to SSIs and other instruments or
documents which are required to be laid before the Scottish Parliament.

24. Article 10(2) of the Order provides that negative instruments should be laid
before the Parliament not less that 21 days before the instrument is due to come into
force.  The main purpose of the rule is to help to ensure that there is at least some
time for Parliamentary scrutiny before the provisions in an instrument are brought
into force.  Where an instrument is laid before the Parliament less than 21 days
before it is due to come into force, the Executive must, under the Order, explain by
letter to the Presiding Officer why the rule has been breached.

25. If a letter to the Presiding Officer does not accompany the instrument in
question or is technically faulty, the Subordinate Legislation Committee will raise the
matter with the Executive.  The reasons set out in the letter for breach of the rule are
for the lead committee to consider in the policy context but, in its report, the
Subordinate Legislation Committee will provide comment on the Executive's
reasons.

Withdrawal and revocation of instruments
26. Under Rule 10.8 the Executive may withdraw an instrument at any time.  The
Executive may do this, for example, for its own policy reasons or in response to
representations from a member or committee.  If an instrument has been made
(signed by the Minister) it must be revoked, not withdrawn.  One way of doing this is



to include a revocation provision in a subsequent instrument.  In either case, the
Executive will write to the Chamber Desk clerks to inform the Parliament of its
intentions and timings.

Committee scheduling of instruments
27. Standing Orders require that the bulk of both negative and affirmative
instruments be considered within 40 days of being laid.  The Subordinate Legislation
Committee has 20 days to consider each instrument and to report on it.  Under Rules
10.4.3 and 10.6.4, the lead committee must take into account the SLC’s report
before it produces its own report.  As already stated, in some circumstances it may
be useful for the lead committee to begin its consideration before the SLC has
reported.  However, it must not decide formally on its recommendations and report
on an instrument until it has taken into account the SLC's report and any other
committee report on the instrument.

28. Clerks to the SLC, in designating each instrument, allow time for the full
parliamentary procedure to be followed should the lead committee decide not to
approve an affirmative instrument or that nothing further be done under a negative
instrument.  This can, unavoidably, reduce the time for the lead committee’s
consideration significantly, depending on the day it was laid.  Clerks of lead
committees will be in touch with the SLC clerks about the best way to manage the
timetable for any particular instrument in the interests of lead committee scrutiny.

29. The SLC usually has two opportunities to consider an instrument within the
20-day period.  If there are no technical concerns, the SLC will report on the
instrument after a single consideration.  If the SLC does have concerns, it will write
to the Executive and consider the Executive’s reply at its second consideration of the
instrument.  It will then report on the instrument in light of the Executive's response.
The SLC clerks will ensure that reports are passed to the lead committee as soon as
they are cleared for publication.

Effect of recesses on scrutiny periods
30. Under Standing Orders, recesses of more than 4 days are not taken into
account in calculating the scrutiny periods of instruments.  Therefore, if an
instrument is laid, for example, 10 days before a recess its 40-day date will fall 30
days after recess.  This also applies to the 21-day rule.  So a negative instrument
laid 10 days before recess would break the 21-day rule if it came into force during
recess.  It would comply with the rule if it did not come into force until 11 days after
recess.

Lead committee reports
31. Under Standing Orders, committees must report to the Parliament on all
instruments referred to them.  (Rules 10.4.3 and 10.6.4).

32. Lead committees must reach their recommendation(s) on affirmative
instruments and report to the Parliament within 40 days (or such other period that
may stated in the parent Act) from the date the instrument was laid.

33. Where a lead committee agrees to a motion that a negative instrument be
annulled, it must report its recommendations to the Parliament, within 40 days of the



instrument being laid.  However, where the lead committee has no recommendation
to make, the Committee may publish such reports periodically, for example
fortnightly or monthly.

34. Where a committee approves an affirmative instrument or does not wish to
annul a negative it may provide an account of the Committee’s views or any further
recommendations in the committee’s report on the instrument.  In the case of a
negative instrument where a motion to annul has been considered by the committee,
the committee report should provide at least an outline of the debate on the motion
and the result of the vote.

Directorate of Clerking and Reporting

4th June 2003
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25 June 2003

Timetable

1. The Committee, at its meeting of 11 June, asked for a paper to be drawn up on
how the Committee’s timetable could work alongside that of other committees to
which members have commitments.

2. Certain members of the Education Committee are also members of the SPCB,
the Audit Committee, the Finance Committee or the Standards Committee.

3. The Committee Office, for each forthcoming term, draws up a proposed timetable
for all committees, which, as far as possible, is designed to reduce or avoid
clashes for members of more than one committee.

4. For the period September to December 2003, the proposed committee timetable,
which has been to the Conveners’ Group for endorsement, provides for the
Education Committee to meet on Wednesday mornings.  This arrangement
avoids any clashes for members.

5. On the basis of the above, time is available for the Education Committee to meet
on the following dates:

3 September 2003
10 September 2003
17 September 2003
24 September 2003
1 October 2003
8 October 2003

29 October 2003
5 November 2003
12 November 2003
19 November 2003
26 November 2003
3 December 2003
10 December 2003
17 December 2003

6. The Committee may decide that it does not require to meet on all of the above
dates.  Alternative and additional dates for meetings may be arranged as
required, although it may not always be possible to avoid difficulty for those
members who are also members of other committees.

Martin Verity
Clerk to the Committee


