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COMMUNITIES COMMITTEE 

AGENDA 

28th Meeting, 2004 (Session 2) 

Wednesday 17 November 2004 

The Committee will meet at 10 am in Committee Room 6. 

1. Subordinate legislation: The Committee will consider the following negative 
instruments— 

the Debt Arrangement and Attachment (Scotland) Act 2002 (Transfer of 
Functions to the Accountant in Bankruptcy) Order 2004, (SSI 2004/448); 

the Debt Arrangement Scheme (Scotland) Amendment Regulations 2004, 
(SSI 2004/470). 

2. Petition: The Committee will consider the following petition— 

PE779 by Ivan Clark on behalf of the Scottish Palestinian Solidarity Campaign 
on the charitable status of the Jewish National Fund. 
 

3. Budget process 2005-06 (in private): The Committee will consider its draft 
report for its scrutiny of the Scottish Executive’s budget for 2005-06 at Stage 2 of 
the budget process. 

 

Steve Farrell 
Clerk to the Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk 
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The following papers relate to the meeting: 
 
Agenda Item 1 
 
Note by the Clerk (SSI attached – hard copy only) 
Note by the Clerk (SSI attached – hard copy only) 

COM/S2/04/28/1 
COM/S2/04/28/2 

 
Agenda Item 2 
 
Note by the Clerk (Petition attached – hard copy only) COM/S2/04/28/3 
 
Agenda Item 3 
 
Note by the Clerk (private paper)  COM/S2/04/28/4 
 
 
 

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2004/20040448.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2004/20040470.htm
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COMMUNITIES COMMITTEE 
 

17 November 2004 
 

SUBORDINATE LEGISLATION 
 

The Debt Arrangement and Attachment (Scotland) Act 2002 (Transfer of 
Functions to the Accountant in Bankruptcy) Order 2004, (SSI 2004/448) 

Introduction 

1. The Debt Arrangement and Attachment (Scotland) Act 2002 (Transfer of 
Functions to the Accountant in Bankruptcy) Order 2004, (SSI 2004/448) was 
previously circulated to Committee members on 29 October 2004.  An 
Executive Note accompanies the instrument.   

 
2. The Order was laid on 19 October 2004, and is subject to negative procedure.  

Under Rule 10.4 of the Standing Orders, this means it comes into force and 
remains in force unless it is annulled by the Parliament within 40 days of 
being laid before the Parliament.  Any MSP may lodge a motion seeking to 
annul such an instrument, and if such a motion is lodged, there must be a 
debate on the instrument at a meeting of the Committee.  No motions to annul 
this instrument have been lodged. 

 
3. The purpose of this instrument is to allow the Accountant in Bankruptcy (AiB) 1 

to exercise functions of the Scottish Ministers under Part 1 of the Debt 
Arrangement and Attachment (Scotland) Act 2002 (‘the 2002 Act’).  These 
functions are as follows: 

 
• the powers to approve 

o debt payments programmes (section 2 of the 2002 Act) 
o payments distributors (section 2 of the 2002 Act) 
o variations of debt payment programmes (section 5 of the 

2002 Act) 
o money advisers (section 9 of the 2002 Act) 
 

• the functions of Scottish Ministers prescribed by secondary 
legislation made under section 7 of the 2002 Act). 

 
4. The first regulations made under section 7 of the 2002 Act will be the Debt 

Arrangement Scheme (Scotland) Regulations 2004 (‘the DAS Regulations’) 
which are made and in force before this Order has effect.  The Committee 

                                            
1 The AiB is an Executive Agency of the Scottish Ministers in terms of the Scotland Act 1998. The 
Chief Executive is also the AiB, who is an independent statutory officer appointed under section 1 of 
the Bankruptcy (Scotland) Act 1985.  The AiB has a number of statutory functions for supervising and 
monitoring the sequestration process in Scotland.  Further details on the AiB and its work can be 
obtained from its website: http://www.aib.gov.uk/index.html 
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took evidence and reported on the draft DAS Regulations2 in 2003.  The DAS 
Regulations and this Order will come into force on the same day. 

 
Subordinate Legislation Committee report 

 
5. The Subordinate Legislation (SL) Committee considered these regulations at 

its meeting of 2 November 2004 and agreed to raise points on this instrument.  
The SL Committee asked the Executive whether article 4 of the Order (which 
allows the functions of the AiB to be carried out by members of the AiB’s staff 
who are authorised to do so) was necessary as section 1B of the Bankruptcy 
(Scotland) Act 1985 appeared to contain a similar provision.  The Executive 
responded that it believed both provisions to be necessary as article 4 refers 
to the functions of Scottish Ministers which may be transferred to the AiB 
rather than functions of the AiB.  The SL Committee was unconvinced by this 
response but reported that whilst the provision might be unnecessary, it does 
not appear to have any harmful effects.  The relevant excerpt of the SL 
Committee’s report on this instrument is attached at Annex A.   

 
Recommendation 
 
6. The Committee is invited to consider any issues that it wishes to raise in 

reporting to the Parliament on this instrument.  The Committee is 
required to report on the instrument by 22 November 2004. 

 
 
 

Steve Farrell 
Clerk 
 

                                            
2 Communities Committee report, ‘Response to Scottish Executive Consultation on Debt Arrangement 
Scheme Draft Regulations’, October 2003 
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Annex A 
 

Extract from the SL Committee’s 38th Report, 2004, Session 2 
 
The Debt Arrangement and Attachment (Scotland) Act 2002 (Transfer of Functions 
to the Accountant in Bankruptcy) Order 2004 (SSI 2004/448) 
 
Background 
34.  This instrument authorises the Accountant in Bankruptcy to carry out the 
functions of the Scottish Ministers under Part 1 of the Debt Arrangement and 
Attachment (Scotland) Act 2002.  These functions relate generally to debt payment 
programmes. 
 
35.  Article 4 (on page 2) provides that the functions conferred by article 3 on the 
Accountant in Bankruptcy may be exercised by any member of the Accountant’s staff 
so authorised by the Accountant.   
 
Question 
36.  The Committee notes that section 1B of the Bankruptcy (Scotland) Act 1985 
contains provisions similar to article 4 and  provides that "any function" of the 
Accountant of Bankruptcy may be exercised on his or her behalf by a member of the 
Accountant’s staff so authorised by the Accountant.   Section 1B is not limited to 
functions under the 1985 Act and it is a rule of statutory interpretation that "an Act is 
always speaking" or is said to have "ambulatory effect", that is to say it can apply to 
future as well as current events.   As the effect of the present Order is to confer 
functions on the Accountant in Bankruptcy. The Committee asked the Executive why 
it did not consider section 1B adequate for the purposes of Part 1 of the 2002 Act. 
 
Response  
37.  The Executive agrees that section 1B of the Bankruptcy (Scotland) Act 1985 
provides that the functions of the Accountant in Bankruptcy may be carried out on his 
behalf by members of his staff authorised by him to do so.  The Executive considers 
however that it is debatable that the functions referred to in article 4 are not functions 
of the Accountant in Bankruptcy but are functions of the Scottish Ministers which 
may be performed on their behalf by the Accountant in Bankruptcy.  In that case the 
effect of section 1B would be lost in relation to those functions.  The Executive 
considered article 4 to be desirable in order to ensure that this did not occur. The 
Executive’s reply is reproduced at Appendix 3. 
 
Report 
38.  The Committee is not wholly convinced by the Executive’s response.  It is surely 
a "function" to carry out a function and therefore in the above case it is suggested 
that section 1B of the 1985 Act would apply even although the functions to be carried 
out are in origin those of the Scottish Ministers.  However, while the provision may 
be unnecessary it appears to do no harm although there might be a slight concern 
that, in making specific provision in this instance, the Executive runs the risk of 
casting doubt on the generality of section 1B of the 1985 Act. 
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39.  The Committee draws the attention of the lead committee and the Parliament to 
this instrument on the grounds that explanation was requested from and supplied by 
the Executive.  
 
 
Appendix 3 
 
THE DEBT ARRANGEMENT AND ATTACHMENT (SCOTLAND) ACT 2002 
(TRANSFER OF FUNCTIONS TO THE ACCOUNTANT IN BANKRUPTCY) ORDER 
2004, (SSI 2004/448) 
 
On 26th October 2004 the Committee asked the Executive for an explanation of the 
following matter- 
 
"The Committee asks the Executive why article 4 is considered necessary given 
section 1B of the Bankruptcy (Scotland) Act 1985." 
 
The Scottish Executive responds as follows: 
 
Section 1B of the Bankruptcy (Scotland) Act 1985 provides that the functions of the 
Accountant in Bankruptcy may be carried out on his behalf by members of his staff 
authorised by him to do so. It is arguable that the functions referred to in article 4 are 
not functions of the Accountant in Bankruptcy but are functions of the Scottish 
Ministers which may be performed on their behalf by the Accountant in Bankruptcy.  
In that case the effect of section 1B would be lost in relation to those functions.  The 
Executive considered article 4 to be desirable in order to ensure that this did not 
occur. 
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COMMUNITIES COMMITTEE 
 

17 November 2004 
 

SUBORDINATE LEGISLATION 
 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 
2004, (SSI 2004/470) 

Introduction 

1. The Debt Arrangement Scheme (Scotland) Amendment Regulations 2004, 
(SSI 2004/470) was previously circulated to Committee members on 5 
November 2004.  An Executive Note accompanies the instrument.   

 
2. The Order was laid on 2 November 2004, and is subject to negative 

procedure.  Under Rule 10.4 of the Standing Orders, this means it comes into 
force and remains in force unless it is annulled by the Parliament within 40 
days of being laid before the Parliament.  Any MSP may lodge a motion 
seeking to annul such an instrument, and if such a motion is lodged, there 
must be a debate on the instrument at a meeting of the Committee.  No 
motions to annul this instrument have been lodged. 

 
3. The purpose of this instrument is to amend the Debt Arrangement Scheme 

(Scotland) Regulations 2004 which provide a scheme for repayment of 
multiple debts in Scotland (‘the DAS scheme’).  The Committee took evidence 
and reported on the draft Regulations1 in 2003.   

 
4. One of the amendments proposes changing the commencement date for the 

Regulations to 30 November 2004 so that it would have effect at the same 
time as the Scheme itself becomes operational.  Another amendment 
proposes an increase for the administration fees which can be charged by a 
payments distributor from 5% to 10% of the sum due to be paid to a creditor.  
The Executive state that this increase will enhance the payment distributor 
functions under DAS by encouraging potential distributors to seek approval.  
Some of the other changes respond to the Subordinate Legislation (SL) 
Committee’s concerns regarding the draft Regulations.  There are also 
changes to prescribed forms to reflect changes made to the case 
management system. 

 
5. In addition, the Regulations have not complied with Article 10(2) of the 

Scotland Act 1998 (Transitory and Transitional Provisions) (Statutory 
Instruments) Order 1999 (‘the 1999 Order) which requires a 21 day period 
between an instrument being laid and its coming into force date (‘the 21 day 
rule’).  As stipulated under the 1999 Order, the Executive has written to the 
Presiding Officer explaining why the 21 day rule was breached.  The 
correspondence is attached to the instrument.  The Executive state that 
without the breach, the first applications under the DAS scheme may have 

                                            
1 Communities Committee report, ‘Response to Scottish Executive Consultation on Debt Arrangement 
Scheme Draft Regulations’, October 2003 
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been dealt with differently than applications made later under the amended 
Regulations which could cause inconvenience and confusion for users.  In 
addition, the Scheme would have been implemented before 30 November 
2004, which means applications would have been competent before the 
Scheme was ready for them. 

 
Subordinate Legislation Committee report 

 
6. The SL Committee considered these Regulations at its meeting of 9 

November 2004 and agreed that no points arose on the instrument. 
 

Recommendation 
 
7. The Committee is invited to consider any issues that it wishes to raise in 

reporting to the Parliament on this instrument.  The Committee is 
required to report on the instrument by 6 December 2004. 

 
 

Steve Farrell 
Clerk 
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COMMUNITIES COMMITTEE 
 

17 November 2004 
 

 
Petition PE779 

 
 
Introduction 

1. Petition PE779, lodged by Ivan Clark, on behalf of the Scottish 
Palestinian Solidarity Campaign, calls for the Scottish Parliament to take 
all possible measures to ensure that the JNF Charitable Trust, and 
similar organisations, will not continue to benefit from charitable status in 
Scotland. 

 
2. The Public Petitions Committee considered Petition PE779 at its meeting 

on 27 October 2004. The Committee agreed formally to refer the petition 
to the Communities Committee for further consideration with the 
recommendation that it examines the petition as part of its scrutiny of the 
Charities and Trustee Investment (Scotland) Bill.  

3. The JNF Charitable Trust is registered as a charity with the Charity 
Commission for England and Wales and is thus currently able to raise 
funds also in Scotland. 

Charity Law Reform 

4. The petition has been lodged at the same time as a major reform of 
charity law is being undertaken in the United Kingdom. The conditions 
for becoming a charity and retaining charitable status will be changed by 
forthcoming legislation in Scotland and in England and Wales.  

5. The Charities and Trustee Investment (Scotland) Bill was introduced to 
the Scottish Parliament on 15 November 2004. This Bill includes a 
‘charity test’, which charities will need to satisfy to be registered in 
Scotland. To meet the ‘charity test’, charities must demonstrate at least 
one of the charitable purposes and provide public benefit in Scotland or 
elsewhere. 

6. A draft Charities Bill for England and Wales was published in May 2004. 
The UK government is currently considering the recommendations 
contained in the Joint Committee’s report with a view to amending the 
draft Bill if appropriate. The draft UK Bill contained a requirement for a 
body or trust to be established for a charitable purpose, which must be 
must be for the public benefit. 

7. The conditions for the operation and regulation of charities may change 
significantly as a result of both of these Bills. This may result in the 
greater regulation of charities that are registered in England and Wales 
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in terms of their fundraising activities in Scotland by the Office of the 
Scottish Charity Regulator. 

Suggested Action  

8. Whilst it is not considered appropriate for the Committee to investigate 
the activities of any individual charity, the Committee may wish to 
consider some of the issues raised by the petitioner in the context of its 
stage 1 consideration of the Charities and Trustee Investment (Scotland) 
Bill. This could be done in connection to other concerns that 
voluntary/charitable organisations have highlighted on the operating 
conditions for charities active throughout the UK, but registered in only 
one country. It could also be taken into account as part of any 
discussions in relation to the appropriateness of the various charitable 
purposes set out in the Bill and the definition of public benefit. 

 

Steve Farrell 
Clerk to the Communities Committee 


