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COMMUNITIES COMMITTEE 

AGENDA 

26th Meeting, 2004 (Session 2) 

Wednesday 27 October 2004 

The Committee will meet at 10 am in Committee Room 2. 

1. Declaration of interests: The new member of the Committee will be invited to 
declare any relevant interests. 

2. Choice of Convener: The Committee will choose a new convener. 

3. Items in private: The Committee will consider whether to take item 7 in private. 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

the Fireworks (Scotland) Regulations 2004, (SSI 2004/393). 

5. Subordinate legislation: The Committee will take evidence on the following 
negative instruments— 

the Building (Scotland) Regulations 2004, (SSI 2004/406) and 

the Building (Procedure) (Scotland) Regulations 2004, (SSI 2204/428); 

from— 

 Panel 1 

Douglas Fergus, General Manager, Scottish Building; 

 Charles McFadyen, Royal Institute of Chartered Surveyors (RICS); 

 Angus Macdonald, Royal Incorporation of Architects in Scotland (RIAS); and 

 Panel 2 

Sue Bush, President and Robert Renton, Vice President, Scottish Association 
of Building Standards Mangers (SABSM); 

 Adair Lewis and Ian Targett, Fire Protection Association (FPA); 

 Harry Frew, Union of Construction, Allied Trades and Technicians (UCATT);  

 and 
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 Panel 3 

Dr Paul Stollard, Chief Executive, and Jeff Carter, Head of Legislation and 
Procedures, Scottish Building Standards Agency, Scottish Executive.  

6. Antisocial Behaviour etc. (Scotland) Act 2004:  The Committee will consider a 
response from the Scottish Executive in relation to draft guidance on the 
provisions in the Act. 

7. Budget process 2005-06: The Committee will consider its approach to its 
scrutiny of the Scottish Executive’s budget for 2005-06 at Stage 2 of the budget 
process. 

 

 

 

Steve Farrell 
Clerk to the Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk 
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The following papers relate to the meeting: 
 
 
Agenda Item 4 
 
Note by the Clerk (SSI attached – hard copy only) which includes  
Annex 1 - Extract from the SL Committee’s 34th Report 2004, Session 2 
Annex 2 - Briefing by SPICe  
Annex 3 – Scottish Executive response 
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Agenda Item 5 
 
Note by the Clerk (SSIs attached – hard copy only) which includes 
Annex 1 - Extract from the SL Committee’s 36th Report 2004, Session 2 
Annex 2 – Note by SPICe 
Note by SPICe (private paper) 
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Agenda Item 6 
 
 
Note by the Clerk which includes 
Annex 1 – Scottish Executive response 
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Agenda Item 7 
 
 
Note by the Clerk (private paper) which includes 
Annex 1 – Draft Budget for the Communities Portfolio 2005-06 
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COMMUNITIES COMMITTEE 
 

27 October 2004 
 

SUBORDINATE LEGISLATION 
 

The Fireworks (Scotland) Regulations 2004, (SSI 2004/393) 

Introduction 

1. The Fireworks (Scotland) Regulations 2004, (SSI 2004/393) was previously 
circulated to Committee members on 24 September 2004.  An Executive Note 
accompanies the instrument.   

 
2. The Order was laid on 15 September 2004, and is subject to negative 

procedure.  Under Rule 10.4 of the Standing Orders, this means it comes into 
force and remains in force unless it is annulled by the Parliament within 40 
days of being laid before the Parliament.  Any MSP may lodge a motion 
seeking to annul such an instrument, and if such a motion is lodged, there 
must be a debate on the instrument at a meeting of the Committee.  No 
motions to annul this instrument have been lodged. The Committee is 
required to report on the instrument by 1 November 2004 

 
3. The instrument proposes to make certain provisions in relation to fireworks, in 

order to minimise the risk that fireworks will be used with harmful 
consequences for people, animals or property.  The primary purpose of the 
instrument is to prohibit the use of fireworks between the hours of 11pm and 
7am but exceptions allow such use until 1am on the nights of Chinese New 
Year, the Indian festival of Diwali and New Year’s Eve, and until midnight on 5 
November.  The regulations also allow local authorities to put on displays 
outside these times for local purposes and for national and commemorative 
events, and allow local authorities to grant dispensations from the prohibition 
to certain persons. 

 
4. A briefing by SPICe (Annex 2) outlines the current legislative and regulatory 

framework for fireworks including the fireworks voluntary code.  It gives recent 
statistics on firework-related injuries and examines proposals to amend 
legislation affecting the licensing, sale and use of fireworks. 

 
Subordinate Legislation Committee report 
 
5. The Subordinate Legislation (SL) Committee considered this instrument at its 

meetings of 21 and 28 September 2004 and agreed to raise points with the 
Executive on a drafting matter which was resolved.  The SL Committee also 
asked the Executive whether the Regulations could oblige Crown servants to 
apply for a dispensation from the fireworks prohibition. Following a response 
from the Executive, the SL Committee reports that it doubts whether the 
Regulations are intra vires with regard to whether the Regulations can bind 
the Crown.  The relevant excerpt of the SL Committee’s report on the 
instrument is attached at Annex 1.   
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6. The Committee will wish to note that further correspondence has been 

received from the Executive addressing the points raised in the SL 
Committee’s report (attached at Annex 3).   

 
7. In this letter the Executive provides further detailed explanation of its position 

on this matter. It makes clear that in drafting the Regulations the view was 
taken that there should be specific provisions included to make clear that 
employees of UK Government Departments, or the Scottish Executive or its 
Agencies, would not be caught by the night hours prohibition, and that they 
could obtain a dispensation in certain circumstances.   

 
8. This approach mirrored that taken by the UK Government in drafting the 

Fireworks (Safety) Regulations 1997 (SI 1997/2294) and the Fireworks 
Regulations 2004 (SI 2004/1836).  In drafting these instruments, the UK 
Government did not consider it appropriate to rely on the rule of construction 
on Crown immunity that was established in the 1990 judgement referred to in 
the SL Committee report, and took the view that the matter should be made 
clear by specific provisions.   

 
9. The Executive considers that if the Committee were to accept the SL 

Committee’s view on Crown immunity, as it relates to Crown employees, at 
worst the effect of this would be that this dispensation provision, in the context 
of the entire Regulations, would become a redundant provision.  Dispensation 
would not be required, because Crown employees would be exempt from the 
prohibition where they use fireworks for official purposes.    

 
10. However, the Executive makes clear that it takes on board the comments of 

the SL Committee in relation to the Crown immunity issue and indicates its 
willingness to bring forward amending Regulations to remove the relevant 
dispensation provision.  This would appear to satisfactorily address the 
concern expressed by the SL Committee in its report. 

 
Recommendation 
 
11. The Committee is invited to consider any issues that it wishes to raise in 

reporting to the Parliament on this instrument. 
 

 
 
Steve Farrell 
Clerk 
22 October 2004 
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Annex 1 
 

Extract from the SL Committee’s 34th Report 2004, Session 2 
 

The Fireworks (Scotland) Regulations 2004 (SSI 2004/393) 

Background 

47. The Committee referred three matters to the Executive for comment. 

Question 1 

48. The Committee asked for an explanation of the meaning of “permitted fireworks 
night” in regulation 3(2)(a) on page 3.  

49. In its response, reproduced at Appendix 7, the Executive has referred to the full 
definition in regulation 3(3). 

Report 1 

50. In fact the question should have referred to the incorrect references to the 24 
hour-clock in regulation 3(2) which should not have a dot between the hours and the 
minutes.  The Committee understands that this will be corrected as “printing”.  The 
Committee refers the Executive’s courteous reply to the lead Committee and 
the Parliament for information. 

Question 2 and 3 

51. These questions were in fact related and appear to raise important points of vires 
and constitutional law. 

52. The Committee asked the Executive whether the power to apply for a 
dispensation conferred by regulation 4(2)(b) and (c) extends to the persons specified 
only while acting in an official capacity. 

53. If, as the Committee suspected, the latter was the case the Committee asked the 
Executive to explain the purpose of and vires for these provisions as neither of the 
enabling powers appeared to the Committee to bind the Crown.  

54. In its full explanation on the first point, the Executive confirms that the 
Committee’s understanding was correct and that the power conferred on a local 
authority to grant a dispensation from the prohibitions in the Regulations to the 
persons specified in regulation 4(2)(b) and (c) (government or armed forces 
employees) applies only to the use fireworks for a display put on by the employer 
(i.e. a government Department etc), or for national public celebration or national 
commemorative events.  It does not apply to such people when acting in a private 
capacity. 

55.  In relation to the vires point, the Executive considers that the powers conferred 
by section 4(1) of the Fireworks Act 2003 are wide enough to authorise the 
provisions for granting dispensations from prohibitions imposed by the Regulations 
and that this applies whether or not the individuals are government or armed forces 
employees but has not given and further justification of its position.  



COM/S2/04/26/1 

4 

Report 2 

56. The Executive has confirmed that the power to apply for a dispensation applies 
to government or armed forces employees and will apply only when such persons 
are acting in an official capacity.  But the Committee considers that the Executive 
has not answered the specific question namely, if this is the case, how are these 
provisions intra vires in the light of the doctrine of Crown immunity from statute given 
that neither the Fireworks Act 2003 nor sections 11(6) and 12(1) of the Consumer 
Protection Act 1987 appear to bind the Crown? 

57. The Committee is aware that it is one of the principles of constitutional law that 
an Act does not bind the Crown unless by express words or necessary implication.  
“Necessary implication”, in this context, has been very narrowly construed by the 
courts and judges have been very reluctant to imply Crown application unless the 
purpose of the statute would be frustrated if the Crown were not bound, this whether 
or not the statute was for the general good (all legislation being assumed to be for 
the general good) or for the prevention of injury or wrong. 

58. The leading case of Secretary of State v Dumbarton District Council (1990 SLT 
158) confirmed that there is no difference in the legal position north and south of the 
Border in the extent to which statute binds the Crown.  As in England, the Crown is 
not bound by statute in Scotland unless and to the extent that the statute so provides 
or, as mentioned above, that the purpose of the statute would be frustrated if the 
Crown was not bound.  The court emphasised the strictness of the latter test.  For 
this reason, it is nowadays the practice almost invariably for an Act to state clearly on 
its face the extent to which it is to bind the Crown (which, in this context, includes 
civil servants and the like acting in the course of their employment).   

59. Neither of the enabling powers for these Regulations bears on its face to bind the 
Crown and the Executive has not sought to justify Crown application on the grounds 
of “necessary implication”.   

60. It therefore appears to the Committee that the Regulations and, in particular, 
regulation 3 cannot bind the Crown or oblige Crown servants to apply for a 
dispensation.  Indeed, if the prohibitions do not bind the Crown in the first place it is 
not clear why there is any need for such dispensations.   

61. It follows, therefore, that in so far as they purport to bind the Crown there 
are doubts as to whether the Regulations are intra vires and the Committee 
reports them to the lead committee and the Parliament on that ground. 

 
Appendix 7  
THE FIREWORKS (SCOTLAND) REGULATIONS 2004  (SSI 2004/393) 

On 21 September, the Committee asked the Executive for an explanation of the 
following matters: 

1. The Committee asks the Executive to explain the meaning of “permitted fireworks 
night” in regulation 3(2)(a) on page 3.  
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2. The Committee asks the Executive whether the power to apply for a dispensation 
conferred by regulation 4(2)(b) and (c) extends to the persons specified only while 
acting in an official capacity. 

3. The Committee asks the Executive to explain the purpose of and vires for these 
provisions as neither of the enabling powers appears to the Committee to bind the 
Crown.  

The Scottish Executive responds as follows:  

The Executive thanks the Committee for these comments on the Regulations.  

First Question 

1. “Permitted fireworks night” is defined for the purposes of regulation 3 in paragraph 
3 of the regulation. The prohibition of using certain fireworks during the hours from 
23.00 until 07.00 does not apply during a permitted fireworks night, which is defined 
in paragraph 3 as meaning either of the first day of the Chinese New Year, 5th 
November, Diwali, or 31st December, during the hours as specified in that paragraph.  

Second Question 

2. By virtue of regulation 4(1), a local authority may grant a dispensation to the 
persons specified in regulation 4(2)(b) and (c) (government or armed forces 
employees) to enable that person to use fireworks only for the purposes of putting on 
a firework display for their employer, or for the alternative purposes of a national 
public celebration or national commemorative event.  Accordingly, the power to apply 
for a dispensation only applies to enable such persons to use fireworks for a display 
put on by the employer, or for such national events. A government or armed forces 
employee is not entitled to apply for a dispensation for their own display, or for other 
purposes that are not a display put on by the employer, or such national events.  

Third Question 

3. As indicated in response 2, the purpose of regulation 4(1)(a) and (b), in relation to 
the persons stated in regulation 4(2)(b) and (c) (government and armed forces 
employees) is to make clear that such persons may only obtain a dispensation from 
the prohibition on use of certain fireworks during night hours, where they put on the 
display for the employer, or alternatively, for a national public celebration or 
commemorative event. An employee who puts on a display for other purposes during 
night hours cannot avail themselves of the dispensation provision, and any such 
person (whether they are a government or armed forces employee or not) who 
contravenes the prohibition in regulation 3 commits an offence under section 11 of 
the Fireworks Act 2003.   

In relation to the vires of the dispensation provision, Section 4(1) of the Fireworks Act 
2003 provides that “fireworks regulations may include provision prohibiting persons 
from ….using fireworks…during hours of the day so specified.” Section 4(3) makes 
general provision that if fireworks regulations impose such a prohibition, they may 
contain provision for granting dispensations from the prohibition. Regulations 4(1) 
and 4(2) set out the persons and purposes for which such dispensation may be 
granted. Section 11(1) of the Fireworks Act provides that any person who 
contravenes a prohibition imposed by fireworks regulations is guilty of an offence. 
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Accordingly, the prohibition (unless a dispensation, on the terms and for the 
purposes specified applies) applies to any persons, and any persons contravening 
the prohibition may commit an offence. This applies whether or not the individuals 
are government or armed forces employees. 

Scottish Executive 

23rd September 2004 
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Annex 2 
 

 
 

FIREWORKS 

 
GERRY MCINALLY 

This Briefing outlines the current legislative and regulatory framework for 
fireworks including the fireworks voluntary code.  It gives recent statistics on 
firework-related injuries and examines proposals to amend legislation 
affecting the licensing, sale and use of fireworks. 

 

 

SPICe
briefin
 
28 September 
 
04/62 

SPICe Briefings are compiled for the benefit of the Members of the Parliament and their 
personal staff. Authors are available to discuss the contents of these papers with MSPs 
and their staff who should contact Gerry McInally on extension 85370 or email 
Gerry.McInally@scottish.parliament.uk. Members of the public or external organisations 
may comment on this briefing by emailing us at spice.research@scottish.parliament.uk 
However, researchers are unable to enter into personal discussion in relation to SPICe 
Briefing Papers. 
 
Every effort is made to ensure that the information contained in SPICe briefings is correct 
at the time of publication. Readers should be aware however that briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
 

www.scottish.parliament.uk 
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1. Current legislation and the Voluntary code 
 
The rules relating to the storage, sale and supply and use of fireworks are set down 
in: 
 
• British Standard 7114; 
• the Explosives Act 1875; 
• the Fireworks (Safety) Regulations 1997;  
• the Consumer Protection Act 1987;  
• the Voluntary Code; 
• the Fireworks Act 2003; 
• the Fireworks Regulations 2004; and  
• the Fireworks (Scotland) Regulations 2004. 
  
British Standard 7114 
Suppliers of consumer goods, including fireworks, are required to supply goods that 
meet an acceptable standard of safety under the Consumer Protection Act 1987.  All 
fireworks supplied in the UK, irrespective of their place of manufacture must meet 
the safety standards established by British Standard 7114 (BS).  The BS sets out the 
categorisation of fireworks as: 
 
• category 1 (indoor use);  
• category 2 (garden use); 
• category 3 (display use); 
• category 4 (professional use). 
 
The Explosives Act 1875 (as amended)  
Under this Act it is an offence to keep fireworks (except for private use) on premises 
which have not been registered or licensed for that purpose.  It is also an offence to 
throw or discharge a firework in a street or public place (as modified by the Control of 
Explosives regulations 1991 and as amended by the explosives (Age of Purchase) 
Act 1976 and the Consumer Protection Act 1987).  A breach of these provisions 
carries a maximum fine of £5,000.  
 
The Fireworks Safety Regulations 1997 
Fireworks (except those listed below) must not be supplied to persons under 18.  A 
breach of these provisions can result in a maximum fine of £5,000 or a prison 
sentence up to 6 months, or both. It should be noted that caps, cracker snaps, 
novelty matches, party-poppers, serpents and throwdowns can be supplied to 
persons aged 16 or over.  The 1997 regulations provide that fireworks and 
assemblies categorised under BS 7114 must comply with that standard.  Further 
firework restrictions include: 
 
• size and weight restrictions in certain specified fireworks and assemblies; 
• prohibition of the supply of fireworks and assemblies that contravene these 

requirements;  
• prohibition of the supply of fireworks of erratic flight, mini rockets, aerial shells, 

shell-in-mortar, aerial maroons, maroons-in-mortar and certain assemblies that 
include these devices and the supply of bangers. 
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Please note these restrictions are subject to certain exceptions. 
 
The Consumer Protection Act 1987 
Under section 11 of this Act it is an offence to supply goods which fail to comply with 
general safety requirements.  However the power to make regulations only deals 
with the supply and sale of fireworks and not their usage. 
  
Voluntary code 
There is no legislation which places seasonal limitations on the sale of fireworks. 
However, there is an agreed code of practice between the British Pyrotechnics 
Association (BPA), the Explosive Industry Group and the Department of Trade and 
Industry. The code states that fireworks will only be displayed for sale at certain 
times of the year.  In general terms, fireworks are not displayed for sale until three 
weeks prior to the 5 November and are only left on display for a couple of days after. 
 
The Fireworks Act 2003 
This is an enabling Act which was a Private Members’ Bill proposed by Bill Tynan,  
MP for Hamilton South.  The Act confers powers on the Secretary of State in 
England and Wales, and the Scottish Ministers in Scotland, to make provision for 
control of fireworks and explosives by regulation.  The Act covers a number of 
objectives intended to provide comprehensive regulation of fireworks, with particular 
regard to tackling antisocial behaviour involving fireworks.   
 
The Fireworks Regulations 2004 
The regulations came into force on 7 August 2004 (DTI Press Release) (apart from 
regulations 9 and 11 which come into force on 1 January 2005),  and in conjunction 
with the Fireworks (Scotland) Regulations 2004 outlined below, cover the prohibition 
of sales to young persons; the licensing of suppliers, the training of users; and the 
permitted noise level of fireworks.   
 
The primary regulations are as follows— 
 
• Regulations 8 prohibits the supply, purchase or possession of category 3 

fireworks whose noise levels exceed 120 decibels and include provision for 
measuring these noise levels; 

 
• Regulation 9 requires suppliers of adult fireworks (as defined under regulation 3 

of the Fireworks Regulations 2004) to hold a licence, except at certain times of 
the year.  These times are as follows— 

 
o November 5 (3 weeks before and 5 days after) 
o New Year (December 26th to 31st) 
o Chinese New Year (4 days before, including the day of Chinese New Year) 
o Diwali (4 days before, including Diwali) 

 
• Regulation 10 requires suppliers of adult fireworks to inform the persons to whom 

such fireworks are supplied or exposed for supply that it is a criminal offence to 
supply adult fireworks to those under 18 and for those under 18 to possess such 
fireworks.  (Supply of adult fireworks to those under eighteen is an offence under 
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regulation 6 of the Fireworks (Safety) Regulations 1997 and the possession of an 
adult firework is an offence under regulation 4.) 

 
The Fireworks (Scotland) Regulations 2004 
At the time of writing these Regulations have been laid before the Scottish 
Parliament under the negative subordinate legislation procedure, and unless 
annulled by MSPs will come into force on 7 October 2004. 
 
The Regulations make certain provisions in relation to fireworks in order to minimise 
the risk that fireworks will be used with harmful consequences for people, animals or 
property.  In addition to the Fireworks Regulations 2004, outlined above, the primary 
provisions of these regulations are as follows— 
 
• Regulation 3 prohibits persons from using adult fireworks (defined under 

regulation 2) between the hours of 23.00 and 07.00.  Exemptions from this 
prohibition are— 

 
o beginning at 23.00 on the first day of the Chinese New Year and ending at 

01.00 the following day; 
o beginning at 23.00 on 5 November and ending at 24.00 on 5 November; 
o beginning at 23.00 on the day of Diwali and ending at 01.00 on the 

following day; or 
o beginning at 23.00 on 31 December and ending at 01.00 the following day. 

 
• Regulation 4 provides for a local authority to grant dispensations under certain 

conditions from the prohibition.  These conditions include for the purposes of a 
national public celebration or commemorative event.  The regulation also 
provides for the procedures for applications for dispensation. 

 
• Regulation 5 transfers the duty under section 12 of the Fireworks Act 2003, and 

section 27(1) of the Consumer Protection Act 1987, of local weights and 
measures authorities to enforce the regulations to the chief constable of each 
Scottish police force. 

 
• Regulation 6 provides for the time limit for summary proceedings arising from a 

contravention of a prohibition imposed by these regulations. 
 
INJURY STATISTICS 
The Department of Trade and Industry figures for 2003 show an 11% increase in the number 
of firework related injuries in the UK from 1017 in 2002 to 1136 in 2003.  The injury statistics 
are collected during a four week period covering the three week period when fireworks are 
traditionally on sale to the general public prior to Bonfire Night and ending on the weekend 
after Bonfire Night. 

However the NHS Scotland National Statistics do show a reduction in firework 
related injuries in Scotland from 120 people being injured in 2002 to 71 in 2003.  The 
proportion of fireworks injuries occurring among under 16s fell between 2000 and 
2003; around two thirds of patients injured in 2000 were under 16 but this has 
decreased to just under half for 2003; the proportion of fireworks injuries attributable 
to the over 20 age group displays a rise over the same period from around one 
quarter of those injured in 2000 to just over one third of those injured in 2003. 
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1.1 SOURCES 
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Annex 3 
 Enterprise, Transport & Lifelong Learning Department 
 Enterprise and Industry Division 
 
 
Mr Steve Farrell 
Clerk to the Communities Committee 
The Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
 
 
 
 

Meridian Court 
5 Cadogan Street 
Glasgow G2 6AT 
 
Telephone: 0141-242 5547 
Fax: 0141-242 5687 
Andrew.McConnell@scotland.gsi.gov.uk 
http://www.scotland.gov.uk 
 
Your ref:  
Our ref: 39809 
 
20 October 2004 

 
_____ _

Dear Mr Farrell 
 
THE FIREWORKS (SCOTLAND) REGULATIONS 2004 (“the Regulations”)   
(SSI 2004/393) 
 
This letter follows the terms of the Subordinate Legislation Committee Report (SP 
Paper 215, SL/S2/04/R34, 34th Report Session 2) dated 30 September 2004, in 
relation to the Regulations.  I have taken the opportunity to discuss this matter with 
Jenny Goldsmith, Assistant Clerk.  The intention of this letter is to clarify the 
Department’s position in relation to the Report made by the Subordinate Legislation 
Committee (“SLC”). I hope that this may assist the Committee in considering the 
Regulations further at its next meeting.  I apologise in advance for the length of this 
letter, but I think it important that the Executive provides further information to the 
Committee on the Regulations, and sets out its views on this matter in some detail.  
 
In Report 2 of the SLC Report, the Committee comments on the terms of the 
Questions 2 and 3 which it raised with the Executive, and the Executive’s responses 
to those questions. For ease of reference, these questions were:  
 
“(2) The Committee asks the Executive whether the power to apply for a 
dispensation conferred by regulation 4(2)(b) and (c) extends to the persons specified 
only while acting in an official capacity.  
 
(3)  The Committee asks the Executive to explain the purpose of and vires for these 
provisions as neither of the enabling powers appears to the Committee to bind the 
Crown.”  
 
The SLC comments further in paragraphs 51 to 60 of the Report.  It concludes: “It 
follows, therefore, that in so far as they purport to bind the Crown there are doubts 
as to whether the Regulations are intra vires and the Committee reports them to the 
lead committee and the Parliament on that ground.”  
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The Executive appreciates that while the reply made to the Third Question raised by 
the SLC sought to explain the effect of the relevant provisions of the Fireworks Act 
2003 and the Regulations, we did not provide detailed comment in the reply, in 
relation to the vires of these provisions.  
 
This letter sets out further comment from the Executive on the view taken by the SLC 
in relation to the vires of the dispensation provision in question.  We would, however, 
on further consideration, be agreeable to bringing forward amending Regulations, to 
remove the dispensation provision in relation to Government or armed forces 
employees using fireworks for official purposes.  This would be on the basis that if 
the legal position in relation to Crown immunity for Government employees were to 
alter in future, we would need to review the position further, in the context of the 
Fireworks Act and Regulations. 
 
We take on board the comments made by the SLC in paragraphs 56 to 60 of the 
Report.  We agree there is a rule of construction of statutory provisions, established 
in the House of Lords judgement in the case of Lord Advocate v. Dumbarton 
District Council  ([1990] 2 AC 580).  This rule applies both in Scotland and England.  
This is that “the Crown was not bound by a statute unless expressly named or by 
necessary implication” and that this applies “whether the Crown was acting within its 
rights, or without any right”. (This quotes relevant parts of the judgement of Lord 
Keith of Kinkel in the judgement). 
 
However, the Executive takes the view that the effect of application of this rule of 
construction to the particular provisions in Regulation 4(2)(b) and (c), is not that it 
renders the whole of these Regulations ultra vires.  It may assist the Committee 
here, if we provide an explanation of the provisions contained in UK Fireworks 
Regulations which the provisions in Regulation 4(2)(b) and (c) have followed. We 
then give some further explanation of the effect and relevance of the dispensation 
provision in question.   
 
In drafting the Regulations, the Executive has taken into account the provisions of 
the (UK) Fireworks Regulations which precede these Regulations. The Fireworks 
(Safety) Regulations 1997 (SI 1997/2294) prohibited the supply of certain types of 
fireworks and assemblies.  Regulation 5(f) and (h) of these Regulations exempt from 
this prohibition any UK Government Departments for the purposes of their own 
displays, national events or research, and any armed forces establishment of the 
Crown for the purposes of their fireworks displays or national events.   Further, 
Regulations 4 and 5 of the Fireworks Regulations 2004 (SI 2004/1836) prohibit 
possession of fireworks by persons under 18 in public places, and prohibit 
possession of the most dangerous “category 4 fireworks”.  Regulation 6(1)(g) and (i) 
of these Regulations also exempt from these prohibitions, persons employed by UK 
Government Departments, and armed forces employees, for the same purposes as 
stated in the 1997 Regulations.  Accordingly, while these provisions in the 1997 and 
2004 Regulations contain Crown exemptions from the stated prohibitions, rather than 
dispensations, we consider that the effect is the same as far as the view on Crown 
immunity from prohibitions is concerned.  It is apparent to the Executive from the 
terms of these Regulations that the UK Government did not consider it appropriate to 
rely on the rule of construction on Crown immunity that was established in the 1990 
judgement referred to above, but that it was appropriate that the matter should be 



COM/S2/04/26/1 

 14

made clear by specific provisions.  The Executive has taken the same view in 
drafting the Regulations: that there should be specific provisions included to make 
clear that the prohibition on use of fireworks would not apply to Crown employees, in 
certain circumstances.   
 
The main purpose of the Regulations, in accordance with the relevant provisions of 
the Fireworks Act 2003, is to create a general prohibition on using adult fireworks 
between 11.00 pm and 7.00 am, except on 4 permitted fireworks nights of the year.  
Local authorities are to be able to grant dispensations from the prohibition under 
certain circumstances.  The provisions in relation to the night hours prohibition itself 
are similar to the provisions which have also come into force in England and Wales, 
contained in Regulation 7 of the Fireworks Regulations 2004.   
 
The dispensation provisions that apply in Regulation 4 of the Regulations apply to 
both (1) professional organisers of displays or their employees, and (2) employees of 
UK Government Departments, the Scottish Executive or its Executive Agencies, or 
armed forces employees.  Currently, it is thought that professional organisers would 
apply for dispensations for their displays, but the Executive is not aware of any 
present situations where we envisage that Crown employees would be requiring to 
apply for dispensations for displays put on either for their employer, or for national 
events.  The dispensation provision in question, therefore, is not currently of practical 
significance, in the context of the whole Regulations which impose the “curfew” on 
use of fireworks during night hours.  The intention of the provision in question was to 
ensure that, if required at some point in the future, employees of UK Government 
Departments, or the Scottish Executive or its Agencies, would not be caught by the 
night hours prohibition, and could have obtained dispensation for specific displays if 
this was necessary, and they met the requirements to obtain a dispensation. 
However, on reflection, the Executive takes on board the comments of the SLC on 
Crown immunity. 
 
If the Committee accepts the SLC’s view on Crown Immunity, as it relates to Crown 
employees, we consider that at worst the effect of this would be that this 
dispensation provision, in the context of the entire Regulations, would become a 
redundant provision.  Dispensation would not be required, because Crown 
employees would be exempt from the prohibition where they use fireworks for official 
purposes.  On that basis, the Executive is willing to bring forward amending 
Regulations as we have set out in paragraph 5 above.   
 
Yours sincerely 
 
 
 
 
 
ANDREW McCONNELL 
for the Scottish Executive 
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COMMUNITIES COMMITTEE 
 

27 October 2004 
 

SUBORDINATE LEGISLATION 
 

The Building (Scotland) Regulations 2004, (SSI 2004/406) 

The Building (Procedure) (Scotland) Regulations 2004, (SSI 2204/428) 

Background 

1. The Building (Scotland) Regulations 2004, (SSI 2004/406) and the Building 
(Procedure) (Scotland) Regulations 2004, (SSI 2204/428) were previously 
circulated to Committee members on 24 September and 8 October 2004 
respectively.  Executive Notes accompany the instruments. 

 
2. Both sets of Regulations form part of the reform of the building standards 

system to be introduced by the Building (Scotland) Act 2003.  The Building 
(Scotland) Regulations 2004 propose set technical standards for all buildings 
and building work in Scotland.  The Building (Procedure) (Scotland) 
Regulations 2004 propose a set administrative structure for the new buildings 
system in Scotland.  The Regulations are intended to complement each other 
and the Executive will publish further guidance handbooks.  A briefing by 
SPICe considers both sets of Regulations in more detail (see Annex 2). 

 
Subordinate Legislation Committee report 
 
3. The Subordinate Legislation (SL) Committee considered the Building 

(Scotland) Regulations 2004 at its meetings of 5 October 2004 and agreed to 
raise points regarding this instrument regarding on both drafting points and an 
inconsistency in approach by the Executive.  The relevant excerpt of the SL 
Committee’s report on this instrument is attached at Annex 1.   

 
4. At the time of writing, the SL Committee has not reported on SSI 

2204/428 but will consider the instrument on 26 October.  It is 
anticipated that details of the SL Committee’s considerations will be 
provided at the Committee meeting on 27 October.   

 
Procedure 

 
5. SSI 2004/406 was laid on 15 September 2004 and SSI 2204/428 was laid on 

1 October 2004, and both are subject to negative procedure.  Under Rule 10.4 
of the Standing Orders, this means these instruments come into force and 
remain in force unless they are annulled by the Parliament within 40 days of 
being laid before the Parliament.  Any MSP may lodge a motion seeking to 
annul such instruments, and if such a motion is lodged, there must be a 
debate on the instruments at a meeting of the Committee.  No motions to 
annul these instruments have been lodged. The Committee is required to 
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report on SSI 2004/406 by 8 November 2004 and SSI 2204/428 by 15 
November 2004. 

 
6. The Committee will take evidence from the following witnesses in relation to 

these Regulations: 
 

• The Scottish Executive 
• Scottish Association of Building Standards Managers (SABSM) 
• Fire Protection Association (FPA) 
• Union of Construction, Allied Trades and Technicians (UCATT) 
• Scottish Building 
• Royal Institute of Chartered Surveyors (RICS) 
• Royal Incorporation of Architects in Scotland (RIAS) 

 
Recommendation 
 
7. After hearing evidence from the witnesses, the Committee is invited to 

consider any issues that it wishes to raise in reporting to the Parliament 
on these instruments. 

 
 
 
Steve Farrell 
Clerk 
22 October 2004 
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Annex 1 
 

Extract from the SL Committee’s 36th Report 2004, Session 2 
 

The Building (Scotland) Regulations 2004 (SSI 2004/406) 
Background 

1. These Regulations which replace the Building Operations (Scotland) Regulations 
1975 Building Standards (Scotland) Regulations 1990 provide the standards for all 
buildings and building work in Scotland. 

2. As set out in the Executive Note, the Regulations are virtually a level transposition 
of the existing regulations. The Committee asked the Executive three questions with 
regard to the Regulations. 

Question 1 

3. The Committee sought an explanation from the Executive as to why it had chosen 
to commence only some and not all of the relevant powers. Sections 3(3) and 8(8) of 
the Building (Scotland) Act 2003 are cited among the enabling powers in the 
preamble to the instrument but are not among the regulation-making powers 
commenced by SSI 2004/404.   

4. The Executive accepted that there was a mismatch between the powers cited and 
the provisions which have been commenced and also accepted that it is confusing 
and that it would have been better avoided.  However, the Executive did not consider 
that this point should give rise to any real difficulty for the reasons given in the 
response. The Executive’s response is reproduced at the Appendix to this report. 

5. The Committee agreed that while, as the Executive admits, the inconsistency in 
approach is regrettable it is unlikely to cause any difficulties for the legal effect of the 
instrument for the reasons given in the Executive’s response. 

Report 1 

6. The Committee therefore draws the attention of the lead committee and the 
Parliament to the Executive’s response as providing the explanation 
requested. 

Question 2 

7. Secondly, the Committee asked questions with regard to both Schedule 1 (on 
pages 6, 7 and 8) and Schedule 3 (on pages 10 and11) where a number of 
paragraphs provide for exceptions from their provisions.  It was not clear to the 
Committee, however, whether the exception applied to all the items following the 
word "Except" or only to the first.   

8. The Executive responded that the word "except" in any paragraph applies to all of 
the words coming after "except" in that paragraph. 
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Report 2 

9. Although the Executive has explained the intention behind the provisions 
the Committee considers that the drafting could be clearer. The Committee 
therefore reports these provisions to the lead committee and the Parliament on 
that ground. 

Question 3 

10. Thirdly, the Committee asked the Executive to explain why there is no citation for 
the BS Circular on Energy referred to in paragraph 6.1 of Schedule 5 or an indication 
in the Explanatory Note, or footnote form, of where it may be obtained. 

11. The Executive provided the Committee with the missing information and has 
undertaken to ensure that the printed version of the instrument contains a footnote 
with the appropriate citation. 

Report 3 

12. The Committee reports the Order on the ground of failure to follow proper 
legislative practice, acknowledged by the Executive and which it has taken 
steps to remedy. 

Appendix 

THE BUILDING (SCOTLAND) REGULATIONS 2004 (SSI 2004/406) 

1. On 28th September 2004 the Committee asked the Executive for an explanation 
of the following matters  

2. The Committee notes that sections 3(3) and 8(8) of the Building (Scotland) Act 
2003 are cited among the enabling powers in the preamble to the instrument but are 
not among the regulation-making powers commenced by SSI 2004/404. The 
Executive is asked for an explanation of why it has chosen to commence only some 
and not all of the relevant powers. 

3. In relation to both Schedule 1 and Schedule 3, which contain a number of 
paragraphs that provide for exceptions from their provisions, the Executive is asked 
to clarify whether the exceptions apply to all the items following the word "Except" or 
only to the first. 

4. The Executive is asked to explain why there is no citation for BS Circular on 
Energy referred to in paragraph 6.1 of Schedule 5 or an indication in the Explanatory 
Note, or footnote form, of where it may be obtained. 

The Scottish Executive responds as follows: 

First question 

1. The Executive accepts that there is a mismatch between the powers cited and the 
provisions which have been commenced and also accepts that that is confusing and 
that it would have been better avoided. However the Executive does not consider 
that this point should give rise to any real difficulty. 
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The Executive considers that sections 3(3) and 8(8) do not, strictly speaking, confer 
a power at all. Power to make these regulations is conferred by section 1(1) of the 
Building (Scotland) Act 2003. Regulations made in exercise of that power are, for the 
purposes of that Act, referred to as "building regulations". That is reflected in the 
definition of "building regulations" in section 56(1) of that Act. It makes clear that that 
term, in that Act, means regulations under section 1(1). 

So, sections 3(3) and 8(8) do not actually confer a power to make building 
regulations. Rather they make clear what will be the effect, in terms of the Act, of 
specifying certain matters in building regulations. 

The citation of those provisions in the preamble to these regulations was made for 
completeness. 

However, even if the view is taken that section 3(3) or section 8(8) might to some 
extent confer a power, the Executive takes the view that, to the extent that these 
regulations rely on any such power, they may still competently come into force on 1st 
May 2005 in reliance upon paragraph 10 of Schedule 1 to the Scotland Act 1998 
(Transitory and Transitional Provisions) (Publication and Interpretation etc of Acts of 
the Scottish Parliament) Order 1999. 

Second Question 

2. In the Executive’s view, the word "except" in any paragraph applies to all of the 
words coming after "except" in that paragraph. 

Third Question 

3. The Committee is advised that the Circular can be found in the Technical 
Handbook which is being published in late October 2004 to provide guidance on 
complying with the instrument. The Executive will in addition take steps to ensure 
that the printed version of the instrument contains a footnote with the appropriate 
citation. 

Scottish Executive 

30th September 2004 
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 Annex 2 
 
 

 
COMMUNITIES COMMITTEE 

 
October 2004 

 
The Building (Scotland) Regulations 2004 (SSI/2004/406) 

The Building (Procedure)(Scotland) Regulations 2004 (SSI/2004/428) 
 
 
1. Purpose of Report 
 
The purpose of this short report is to provide members of the Communities 
Committee with a brief summary of the content and purpose of the Building 
(Scotland) Regulations 2004 and the Building (Procedure)(Scotland) Regulations 
2004.   
 
It is important to note that this report provides only a short summary of the key points 
in the two Statutory Instruments and is not intended to be a definitive description or 
analysis of the contents of two complex documents 
 
2. Background 
 
What are Building Regulations: The current building regulations are legal 
requirements on the design, construction, demolition or change of use of buildings.  
Building regulations exist to provide minimum standards for the health, safety, 
welfare and convenience of people in and around buildings, and for the conservation 
of energy..  Building regulations are functional regulations as they are defined by 
reference to a particular function that a building must be able to accommodate.  The 
current regulations are laid out in the Building Standards (Scotland) Regulations 
1990, as amended.   
 
To meet these functional regulations, building work must be carried out in 
accordance with the Technical Standards, (for compliance with the Building 
(Scotland) Regulations 1990, as amended), which take two forms: 
 
• Performance Standards: are set by reference to a measurable level of 

performance to be achieved by a building, e.g. a floor must be able to withstand 
fire from below for a minimum period of 30 minutes. 

• Prescriptive Standards: specify how a building must be constructed, e.g. a 
handrail must be fixed at a height of at least 840 mm and not more than 1 metre. 
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Scottish Ministers currently set both the building regulations and associated 
Technical Standards through Statutory Instrument under powers contained in the 
Building (Scotland) Act 1959, as amended.  There are also current building 
procedure and forms regulations.  
 
3. The Building (Scotland) Act 2003 
 
The Scottish Parliament passed the Building (Scotland) Bill on 20 February 2003.  
The Building (Scotland) Act 2003 updates the operation of Scotland’s building 
standards system. The main changes introduced by the Act, that are relevant to the 
Building (Scotland) Regulations 2004 and the Building (Procedure)(Scotland) 
Regulations 2004, are described below: 

 
Functional Standards: The Scottish Ministers will continue to set, by Statutory 
Instrument, the building regulations that establish a series of functional standards for 
buildings to be achieved when building work is done. Functional standards provide a 
statement of function the completed building must fulfil or allow, e.g. a drainage 
system must be suitable for the safe and hygienic removal of wastewater.   
 
However, thcompliance withe detailed Technical Standards will no longer be 
aestablished by Sstatutory requirementInstrument and will,, under the new system 
Technical Standards will, take the form of guidance.  This will allow architects greater 
freedom to use innovative designs, as long as they can prove that their design meets 
the functional standards set out in the Building Regulations. 
 
Verifiers: Under the present system local authorities are solely responsible for the 
verification of building standards. The Act gives Scottish Ministers the power to 
designate private companies, organisations and individuals as verifiers and to audit 
them.  The Executive has made a commitment that local authorities will be the sole 
organisations appointed as verifiers in the foreseeable future. 
 
Certifiers: Approved certifiers of design and approved certifiers of construction are 
new designations introduced by the Act.  This will replace the current `self-
certification' of building structures, as currently enjoyed by certain qualified 
engineers, and extend the concept to other professions and trades.  The Scottish 
Ministers will approve and audit the certifiers scheme. 
 
Views:  Interpretation of the standards is the responsibility of the verifier and 
ultimately for the courts.  However, where there is genuine doubt over whether an 
application complies with the standards, or whether continuing requirements should 
be applied, then the Scottish Ministers may provide a view. 
 
Continuing requirements: Verifiers will have the power to impose continuing 
requirements on a building owner where the verifier believes there is a duty on the 
owner, once the building is completed, to ensure the building regulations are not 
frustrated. 
 
 
 
4. The Building (Scotland) Regulations 2004 
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The Building (Scotland) Regulations 2004 establish the functional standards to be 
met by new building work, defining when these standards apply, determining which 
types of building work can be carried out without the need for a building warrant and 
protecting the public when building work is carried out..  Detailed guidance on how to 
meet the standards will be issued by Scottish Ministers in two Technical Handbooks 
(covering domestic and non-domestic buildings), effectively a replacement for the 
current statutory Technical Standards, which will provide guidance on ways to 
comply with the standards. The intention is to permit a variety of ways of complying 
and this will allow designers greater freedom to use innovative designs, as long as 
they can prove that their design meets the functional standards set out in the 
Building Regulations. 
 
The proposed new regulations are a direct transposition of the current Building 
Regulations, set out in the amended Building (Scotland) Regulations 1990, with one 
major amendment which requires the installation of an automatic life safety fire 
suppression system, (a sprinkler system) in a building which: 
 
a. Is an enclosed shopping centre:  
b. Is a residential care building, i.e. a building used, or to be used, for the provision 

of a care home service or school accommodation service, as defined in Section 
2(2) and 2(3) of the Regulation of Care (Scotland) Act 2001 

c. Is a high rise domestic building, i.e. any domestic building with a storey at a 
height of more than 18 metres above ground. 

d. Forms the whole or part of a sheltered housing complex, i.e. two or more 
dwellings in one building, or on adjacent sites, which are designed and 
constructed for the purpose of providing residential accommodation for people 
who receive, or are to receive, a “support service” as defined in Section 2(2) of 
the Regulation of Care (Scotland) Act 2001 

 
5. The Building (Procedure)(Scotland) Regulations 2004 
 
The Building (Procedure)(Scotland) Regulations 2004 set out the administrative 
structure for the new building standards system in Scotland.  They set the 
procedures for: 
 
• Obtaining a building warrant: The Regulations set out the procedure to be used 

by verifiers in dealing with building warrant applications, including provisions to 
consult with the relevant fire authority on applications for particular types of 
buildings.   
 
The regulations also contain procedures for a verifier or applicant to apply to 
Scottish Ministers for a view on whether a particular application complies with the 
provisions of a Building Regulation or whether it is necessary to impose a 
continuing requirement.  The regulations also specify the procedure to be 
followed by applicants in applying to Scottish Ministers for a relaxation of Building 
Regulations for a particular application or a particular type of building. 
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The Regulations also specify that the Scottish Ministers, in deciding whether to 
appoint someone as a verifier, must have regard to the qualifications, 
competence, accountability to the public and impartiality of the applicant. 
 

• Approved certifiers of design and construction: The regulations specify that 
the Scottish Ministers, in deciding whether to appoint someone as an approved 
certifier must have regard to their qualifications, competence, accountability to the 
public and impartiality.  The regulations also set out the administrative duties of 
such certifiers and the criteria to be used by Scottish Ministers in deciding 
whether to grant a professional body the powers to approve individual certifiers in 
their particular trade or profession.  

 
• Completion certificates: The Regulations set out the procedure to be followed 

by the applicant when submitting a completion certificate and a verifier in 
accepting, or rejecting, an application.  This includes a requirement for verifiers to 
notify the relevant fire authority of an accepted completion certificate, where the 
verifier previously consulted with fire authority.   

 
• Notices and Procedures: The Regulations require that local authorities must 

keep a building standards register and establish the requirement to register 
notices served in the building standards register, and sets a minimum time for the 
retention of information.  It also covers the issue of notices on dangerous and 
defective buildings.   

 
The Regulations also specify the procedure to be followed by verifiers and 
applicants throughout the building process, specifying when applicants need to 
inform verifiers of particular actions and what form a verifier’s decision letter 
should take.    

 
6. Recommendation 
 
The Committee is invited to note the contents of this report. 
 
 

Alan Rehfisch 
Senior Research Specialist 

SPICe 
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COMMUNITIES COMMITTEE 
 

27 October 2004 
 

DRAFT GUIDANCE ON THE ANTISOCIAL BEHAVIOUR ETC  
(SCOTLAND) ACT 2004 

 
Background 

 
1. The Scottish Executive published draft Guidance on parts 1-6 of the 

Antisocial Behaviour (Scotland) Act 2004 in July 2004 as part of a 
consultation which ended on 16 September 2004. Copies of the draft 
Guidance have previously been distributed to all Committee members. 

 
2. At its meeting on 15 September 2004, the Communities Committee 

considered the draft Guidance and agreed to write to the then Minister for 
Communities to invite comment in relation to a number of issues raised by 
members. These related to the draft Guidance on Antisocial Behaviour 
Strategies, Antisocial Behaviour Orders and Dispersal of Groups. The then 
Convener wrote to the Minister on 22 September, making clear that the 
issues raised did not necessarily reflect the collective point of view of the 
members, but rather the individual concerns that they wished to flag up in 
relation to the draft Guidance. A response has now been received from 
Executive officials and a copy is attached as an Annex to this paper. 

 
3. The main points covered in the Executive response are as follows: 
 

• it is content to include an additional reference in the strategies 
guidance on the involvement of children.   

• it will ensure there is read-across between the support expected to be 
provided under antisocial behaviour strategies and the wider support 
envisaged as part of integrated children’s services.  Guidance on the 
latter should issue in the near future and will pick up this point.   

• it is working with voluntary organisations to ensure that there is training 
for young people in how to become more actively engaged at local 
level.   

• it is considering further how the relationship between ASBOs and the 
hearing system is explained in the guidance.   

• in relation to dispersal, it is considering strengthening the text of the 
guidance to make clearer and more explicit the importance of early 
consultation between police and community organisations.  

• it is considering how best to address in the final published guidance the 
issue raised about defining when antisocial behaviour can be 
considered serious – and thus subject to the use of a power like 
dispersal – and when it is less so.   
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Recommendation 
 

4. The Committee is invited to note the contents of the Executive’s 
response. 

 
 
 
Steve Farrell 
Clerk 
22 October 2004 
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Annex 1 
 Justice Department 
 Antisocial Behaviour Unit 
 
 
Steve Farrell  
Clerk to the Communities Committee 
Tower 2 – T3.40 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 

Victoria Quay 
Edinburgh EH6 6QQ 
 
 
Telephone: 0131 244 3953 
alisdair.mcintosh@scotland.gsi.gov.uk 
http://www.scotland.gov.uk 
 
 
15 October 2004 
 

 
 

_____ _
Dear Steve  
 

ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) ACT 2004: DRAFT GUIDANCE 
 
Johann Lamont, as then Convener of the Committee, wrote to Margaret Curran, as 
then Communities Minister, passing on comments from some members of the 
Committee about the draft guidance on provisions of the Antisocial Behaviour Etc. 
(Scotland) Act.  In view of the recent changes in  responsibility, I hope you and 
Committee members will understand if I reply directly to you.      
 
We have taken careful note of the points made, along with the range of other 
responses received to the consultation, and have discussed them with relevant 
policy colleagues in the Executive.  Amended guidance will be published in time for 
commencement of each part of the Act.  As you will be aware, a commencement 
order has been published, and Parts 1 to 4 and Part 6 will enter force on 28 October.  
But it might perhaps be helpful if I offered some broad reaction to the comments.     
 
We don’t foresee any problem including an additional reference in the strategies 
guidance on the involvement of children.  It may be worth noting that we are working 
very closely with Education Department colleagues to ensure there is read-across 
between the support expected to be provided under antisocial behaviour strategies 
and the wider support envisaged as part of integrated children’s services.  You may 
be interested to know that guidance on the latter should issue in the near future, and 
that it will pick up this point.  We are also working with voluntary organisations to 
ensure that there is training for young people in how to become more actively 
engaged at local level.  For example, last month we ran a further consultation event 
for young people on this theme with Youthlink Scotland.  However, I must say that 
we are not convinced that the strategies guidance, which is basically intended as a 
practical aid for local agencies in implementing the legislation, is the appropriate 
place to include references to Executive funding policy.   
   
On ASBOs, there is clearly a balance to be struck between ensuring the hearings 
system remains the primary forum for dealing with young people and allowing 
sufficient flexibility to respond effectively and quickly to serious antisocial behaviour 
in order to protect the community.  In this  context, we are considering further how 
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the relationship between ASBOs and the hearing system is explained in the 
guidance.   
 
As far as dispersal is concerned, we fully accept the importance of early 
consultation between police and community organisations - something the draft 
guidance already emphasised.  However we are considering strengthening the text 
to make this clearer and more explicit.  We also understand the concern expressed 
about defining when antisocial behaviour can be considered serious – and thus 
subject to the use of a power like dispersal – and when it is less so.  We are 
considering a number of comments we have received on this issue during the 
consultation, and will look at how these can be best reflected in the final published 
guidance.  The Act establishes a clear legislative framework for how and when the 
power to disperse groups can be used;  the guidance goes on to explain that 
framework in more detail.  But we are sure Committee members will agree that an 
element of flexibility must be built into the system, to allow police officers and 
communities to work together to develop effective local solutions to local problems. 
 
Yours sincerely 

 
 
 
ALISDAIR MCINTOSH 
Head of Antisocial Behaviour Unit 
 
 
 
 
 
 
 


