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COMMUNITIES COMMITTEE 

AGENDA 

17th Meeting, 2004 (Session 2) 

Wednesday 5 May 2004 

The Committee will meet at 10 am in the Chamber, Assembly Hall, The Mound, 
Edinburgh. 

1. Subordinate legislation: Mary Mulligan MSP (Deputy Minister for Communities) 
to move the following motion— 

S2M-1167 Ms Margaret Curran: The Draft Town and Country Planning (Fees 
for Applications and Deemed Applications) (Scotland) Regulations 2004—
That the Communities Committee recommends that the draft Town and 
Country Planning (Fees for Applications and Deemed Applications) (Scotland) 
Regulations 2004 be approved. 
 

2. Antisocial Behaviour etc. (Scotland) Bill: The Committee will consider the Bill 
at Stage 2 (Day 3). 

 

 

Steve Farrell 
Clerk to the Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk 
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The following papers relate to the meeting: 
 
Agenda Item 1 
 
Note by the Clerk (SSI attached) 
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COMMUNITIES COMMITTEE 
 

5 May 2004 
 

SUBORDINATE LEGISLATION 
 

The Town and Country Planning (Fees for Applications and Deemed 
Applications) (Scotland) Regulations 2004 (draft) 

1. The draft Town and Country Planning (Fees for Applications and Deemed 
Applications) (Scotland) Regulations 2004 was previously circulated to 
Committee members on 26 March 2004.  An Executive Note accompanies the 
instrument.   

 
2. The Regulations propose to recover full local authority costs associated with 

processing planning applications from initial stage to decision stage.  The 
instrument also consolidates and revokes the current regulations, the Town 
and Country Planning (Fees for Applications and Deemed Applications) 
(Scotland) Regulations 1997 (1997/10) and amending regulations of 2000 and 
2002.  The Transport and the Environment Committee considered the 
amending regulations of 2000 and 2002, and had no comments to make.  The 
proposed effect of these Regulations is to increase fees by 10% from the date 
when these regulations come into force or after 1 June 2004, and by a further 
approximate 10% to apply on or after 1 April 2005. 

 
3. The Subordinate Legislation (SL) Committee raised queries with the 

Executive on forms of wording within the instrument, and was content with the 
Executive’s explanation as the wording appears to have caused no difficulty in 
practice (see excerpts from the SL Committee’s report in Appendix 1). 

 
4. The draft Town and Country Planning (Fees for Applications and Deemed 

Applications) (Scotland) Regulations 2004, was laid on 22 March 2004, and is 
subject to affirmative procedure under Rule 10.6 of the Standing Orders.  The 
Deputy Minister for Communities will attend the meeting to speak to and move 
motion S2M-1167 for the instrument.  The Committee should decide if it 
agrees or disagrees to the motion and is required to report by 10 May 2004. 
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Appendix 1 
Excerpts from the Subordinate Legislation Committee’s 14th Report, 2004 
(Session 2) 
 

The Town and Country Planning (Fees for Applications and Deemed Applications) 
(Scotland) Regulations 2004 (draft) 

Introduction

1. The Committee asked the Executive two questions on this instrument. 

2. Firstly, an explanation was requested of the meaning of the phrase "invalidly 
made" which appears throughout the Regulations, for example, in regulation 3(4) 
and, secondly, whether the omission from regulations 7 and 14 of the words "or on 
behalf of" the applicant are deliberate. 

3. The Executive has explained that the phrase "invalidly made" appears in other 
similar instruments and that guidance on the validity of applications is contained in 
Planning Advice and Scottish Executive Development Department circulars.   The 
phrase is well understood and a lack of a definition has not given rise to any 
difficulties in practice. 

4. On the second question, the Executive points out that the form of words is 
precedented and no difficulties have arisen in practice.  It considers that the question 
of whether an application made by an agent would be valid would be determined by 
the laws of agency, on the facts and circumstances of each case.  The Executive 
therefore considers that the suggested additional words are not necessary.  The 
Executive's reply is reproduced at Appendix 1. 

Report

5. As the lack of a definition of the term "invalidly made" appears to have caused no 
difficulty in practice, the Committee simply draws the Executive's answer to the 
attention of the lead Committee and the Parliament as providing the 
explanation requested.   

6. While the Committee has no difficulty with the Executive's views regarding the law 
of agency, the wording of the Regulations is inconsistent.  In some cases the words 
"or on behalf of" are included; in other cases they are not.  On one interpretation, 
therefore, in those instances where the words do not appear application must be 
made by the principal in person and not by an agent. 

7. Again, however, as no difficulty appears to have arisen in practice, the 
Committee accepts the Executive's position, which it draws to the attention of 
the lead committee and the Parliament as providing the explanation requested 
by the Committee.  

 

On 30 March 2004 the Committee asked the Executive for an explanation of the 
following matters:-  
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1. what is meant by the phrase "invalidly made" which appears throughout the 
Regulations, for example in regulation 3(4).  

2. whether the omission from regulations 7 and 14 of the words "or on behalf of" the 
applicant are deliberate. 

The Scottish Executive responds as follows: 

First question 

1. The phrase "invalidly made" appears in the previous principal Town and Country 
Planning (Fees for Applications and Deemed Applications) (Scotland) Regulations 
1997, and also appears in relation to planning fees in other regulations, for example 
the Town and County Planning (Hazardous Substances) (Scotland) Regulations 
1993.  

2. The phrase is intended to refer an application which has not been made in a valid 
way. Guidance on the validity of applications is contained within Planning Advice 
Note 40 on Development Control and SEDD Circulars 1/1997 and 4/1999. An 
example of an application invalidly made would be a misdirected application (i.e. one 
which has been sent to the wrong planning authority). The phrase has a well 
understood meaning within planning legislation and practice, and does not appear to 
have given rise to any practical difficulties, despite the lack of a definition within the 
regulations.  

Second question  

3. Regulations 7 and 14 follow the form of words which appear in the previous 
principal Town and Country Planning (Fees for Applications and Deemed 
Applications) (Scotland) Regulations 1997, and in respect of which no practical 
difficulties have arisen. Any question of whether or not an application which purports 
to be made by an agent is valid would be determined by the laws of agency on the 
facts and circumstances of each case. The Executive therefore considers that the 
suggested additional words are not necessary. 

Scottish Executive Development Department 

31 March 2004 
 


