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COMMUNITIES COMMITTEE 

AGENDA 

13th Meeting, 2004 (Session 2) 

Wednesday 24 March 2004 

The Committee will meet at 10 am in Committee Room 1. 

1. Item in private: The Committee will consider whether to take item 4 in private. 

2. Subordinate legislation: Hugh Henry MSP (Deputy Minister for Justice) to move 
the following motion— 

S2M-965 Ms Margaret Curran: The Draft Debt Arrangement Scheme 
(Scotland) Regulations 2004—That the Communities Committee recommends 
that the draft Debt Arrangement Scheme (Scotland) Regulations 2004 be 
approved. 

3. Fire Sprinklers in Residential Premises (Scotland) Bill:  The Committee will 
consider correspondence from Michael Matheson MSP, Member in charge of the 
Bill. 

4. Annual report: The Committee will consider its annual report for 2003-2004. 

 

 

Steve Farrell 
Clerk to the Committee 

Tel. 0131 348 5211 
email: steve.farrell@scottish.parliament.uk 
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COMMUNITIES COMMITTEE 
 

24 March 2004 
 

DEBT ARRANGEMENT SCHEME – DRAFT REGULATIONS 
 

Background Briefing 
 
1. Part 1 of the Debt Arrangement and Attachment (Scotland) Act 2002 

(passed by the Parliament on 13 November 2002) provides the framework 
for a Debt Arrangement Scheme.  It is intended that the Scheme will allow 
debtors to repay multiple debts through regular single payments under 
Debt Payment Programmes.  Enforcement procedures (diligence and 
sequestration proceedings) are to be suspended whilst debts are being 
repaid under such Programmes. 

 
2. The 2002 Act empowers the Scottish Ministers to make further provision 

for the Scheme by way of regulations.  The Debt Arrangement Scheme 
(Scotland) Regulations, currently in draft form, set out the detail (including 
procedures and forms) required for the Debt Arrangement Scheme to 
operate.  The Regulations state (reg 1) that they are to come into force on 
the 14th day after the day on which they are made. 

 
3. Published along with the draft Regulations is an Explanatory Note, an 

Executive Note and a Regulatory Impact Assessment. 
 
4. An earlier version of the draft Regulations was published by the Executive 

for consultation in August 2003.  The Executive Note published along with 
the current version of the draft Regulations states that a total of 63 
responses were received in response to the consultation. 

 
5. The Communities Committee took oral evidence on the consultation draft, 

at its meeting on 24 September 2003, from the Institute of Credit 
Management (ICM), Money Advice Scotland (MAS) and Citizens Advice 
Scotland (CAS).  The Committee considered written submissions from 
MAS, ICM, the Consumer Credit Association (CCA), CAS and from 
Energywatch.  The Committee also heard oral evidence from Scottish 
Executive officials at its meeting on 17 September 2003.  The Committee 
responded to the Executive’s consultation in October 2003.  The Executive 
has replied in writing to the Committee’s consultation response. 

 
6. The Subordinate Legislation Committee has considered the current 

version of the draft Regulations.  Its 9th Report 2004, Session 2 (SP Paper 
107) highlights a number of points where it feels that the draft Regulations 
are defective. 

 
7. The Committee has received written submissions on the draft Regulations 

from Citizens Advice Scotland and the Council of Mortgage Lenders 
(attached). 
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Accessibility of the Scheme 
 
8. The Executive Note published along with the draft Regulations states that 

the Scheme will “assist debtors who are unable to settle their debts as 
they fall due but have sufficient income, over and above that required for 
reasonable needs, with which to make instalments towards payment of all 
their debts”.  The Committee’s response to the consultation noted that it 
would be concerned if large numbers of debtors were excluded from the 
Scheme because they could afford to make only very small repayments.  It 
went on to note the Executive’s intention to conduct a pilot study to 
address the issue of debtors who can only afford small repayments and 
stated that it would welcome feedback on the outcome of the study.  The 
Executive’s written reply to the Committee’s consultation response stated 
that any study will be carried out without undue delay but only once the 
Scheme has had an opportunity to bed down.  The Regulatory Impact 
Assessment published along with the draft Regulations states that the 
Executive intends that a report will be made to Parliament on the operation 
of the Scheme three years after its implementation. 

 
9. Written evidence submitted to the Committee by CAS in relation to the 

current draft Regulations states that it is concerned that the Regulations 
do not address the issue of accessibility for those with little or no surplus 
income.  It goes on to ask the Executive to give urgent consideration to 
carrying out a pilot for individuals with little or no surplus income. 

 
Money advisers 
 
10. The draft Regulations state that the functions of a money adviser include 

acting “as a lay representative in a court, where the adviser has accepted 
instructions by a debtor to act” (reg 11(1)(f)).  Yvonne Gallacher, the Chief 
Executive of Money Advice Scotland, has stated that there is a need for 
changes in the court system to assist money advisers performing this 
function (press release following publication of the draft Regulations). 

 
11. The Chief Executive of Money Advice Scotland has stated that there is a 

need for changes in the court system to enable Money Advisers to feel 
part of the system when they are representing clients with debt problems.  
She went on to say that this may require changes in the attitudes of 
sheriffs and others involved in the system.   

 
12. The Regulations provide that a money adviser shall not charge a fee to a 

debtor for money advice unless certain requirements are met.  These 
include informing the debtor of the name of all advisers providing free 
money advice within a 10 kilometre radius of the debtor’s usual place of 
residence (reg 11(2)(b)(i)). 
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Debt Arrangement Scheme Fees 
 
13. In relation to fees payable to the Debt Arrangement Scheme Administrator, 

the version of the draft Regulations published for consultation provided 
that a fee was payable: (a) by a debtor when applying for approval of a 
Debt Payment Programme; (b) by a debtor or creditor when applying for 
variation of such a Programme; and (c) for inspection of the Register (see 
reg 3 and Sch 2).  The amounts of fee were not specified at that time. 

 
14. Schedule 2 to the current version of the draft Regulations only provides for 

a fee for inspection of the Register.  In addition, the draft Regulations (reg 
5) now provide that a money adviser will not have to pay any fee for 
inspecting an entry relating to a client.  The amounts to be paid are now 
specified in Schedule 2, ranging from £5 for a single inspection to £500 for 
multiple inspections over the course of a year. 

 
15. It may be noted that the Executive had stated in its written reply to the 

Committee’s consultation response (para 6) that: 
 

“The Committee asks why it is intended to levy a small application fee on 
the debtor.  The Scheme is as much to the debtor’s benefit as the 
creditors and, therefore, there would appear no reason why creditors 
should incur all the cost.  The fee might appropriately be recovered by 
being added to the payment programme.” 

 
Fuel Debt 
 
16. The Committee’s consultation response noted that fuel supply is a 

reserved matter and that the regulations could not deal with the variation 
of arrangements for pre-payment meters, or for any other supply matter.  
However, it went on to welcome the view of the Executive that installing a 
pre-payment meter whilst a person is covered by the Debt Arrangement 
Scheme would be inappropriate.  The Committee encouraged the 
Executive to seek a protocol in this area with utility companies.  The 
Executive’s written reply to the Committee stated: 

 
“The responses of the utility companies to my approach to them have 
been largely positive and they have welcomed the opportunity to work 
with my officials to agree how best to take forward the operation of the 
Scheme in relation to energy debt and energy saving.  We believe that 
individual DPPs can be designed to achieve a fair balance between the 
interests of the utility companies and debtors, although we do have a 
concern about how the costs of recalibration of matters is dealt with.  This 
issue is ongoing.” (para 10) 
 

Composition and waiver of interest 
 
17. The Committee’s response to the consultation noted the concern of CAS 

in relation to a lack of compulsion on creditors in respect of composition of 
debts (ie discharge after repayment of only a proportion of a debt’s value) 
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and freezing of interest.  It also noted that there is evidence of voluntary 
agreement between debtors and creditors in relation to such matters.  The 
current draft Regulations allow for provisions on composition and waiver of 
interest as part of a Debt Payment Programme where the debtor and 
creditor can reach agreement on such provisions.  The Committee’s 
consultation response went on to invite the Executive to comment on 
possible recourse to a sheriff where debtor and creditor cannot reach 
agreement. 

 
18. Written evidence submitted to the Committee by CAS in relation to the 

current draft Regulations states (para 6) that it is concerned that the 
Regulations do not contain provision for composition or freezing of debts 
other than by voluntary agreement.  The Executive’s written reply to the 
Committee’s consultation response stated that any compulsory provision 
on composition or waiver of interest would be outwith the legislative 
competence of the Parliament. 

 
Access to credit 
 
19. Regulation 32(1)(c) of the draft Regulations published for consultation 

prohibited anyone from giving credit to a debtor already covered by a Debt 
Payment Programme.  Two exceptions were listed: (a) a social fund 
award; and (b) credit approved by variation of the Programme.  Regulation 
35(1)(b) of the current version of the draft Regulations sets out a longer list 
of exceptions. 

 
Secured debts 
 
20. There have been changes to the definition of “debt”, to be used for the 

Debt Arrangement Scheme, in the current draft Regulations.  Changes 
include specific provisions relating to sums secured by a standard security. 

 
21. Both the consultation and current version of the draft Regulations state 

that “debt” includes “any sum due by a debtor”.  The consultation response 
submitted by the Committee noted that the definition in the consultation 
draft included mortgage arrears but would not always lead to the inclusion 
of the whole amount secured under a standard security.  However, a 
consultation response submitted by the Govan Law Centre (September 
2003) stated that where a creditor has gone through the process of calling-
up a secured loan the whole outstanding amount of the loan becomes due 
(not just arrears of periodic payments which were already due to be paid).  
It stated that this would mean that the whole outstanding amount, often a 
relatively large sum, would then be covered by the definition of “debt”.  It 
was noted that this could impact on the likelihood of the DAS Administrator 
being able to dispense with the consent of a creditor in relation to setting 
up a Debt Payment Programme (reg 20(3) of the consultation draft; reg 
22(4) of the current draft). 

 
22. The current draft Regulations define “debt” as including any sum due by a 

debtor which consists of arrears of a periodic payment due to be paid 
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under a loan agreement secured by a standard security (reg 3(a)(ii)).  
They go on to provide that any other sum due by a debtor which is 
secured by a standard security is excluded from the definition of “debt”. 

 
23. The Council of Mortgage Lenders also submitted its response to the 

Executive consultation to the Committee.  Their primary concerns were 
that the inclusion of secured debts would “adversely affect both the cost of 
borrowing and the broad range of customers who currently aspire to home 
ownership”.  They also believe that there should be no distinction between 
arrears and payments as they both form part of the debt secured by the 
Standard Security. 

 
Points raised by the Subordinate Legislation Committee 
 
24. Members may wish ask the Executive for clarification on the following 

issues which arise from the Subordinate Legislation Committee’s 9th 
report.  

 
25. “Report 4: The reference to “that first adviser” seemed to the Committee to 

give rise to confusion, especially as it is not defined elsewhere.  While it 
may be possible to deduce the meaning of regulation 7(4), there appears 
to be a lack of clarity in the drafting in this respect. 

 
26. While the Committee agrees that there may be a case for arguing that a 

money adviser does not cease to be a money adviser if the approval is 
suspended, the term “money adviser” (as defined for the purposes of the 
Regulations in regulation 2(1)) is a reference to a person approved by the 
Ministers.  If an approval had been revoked, such a person cannot be a 
money adviser.  If the reference in regulation 7(4) to “that first money 
adviser” is intended to refer to the money adviser who must assist in the 
finding of a replacement, then regulation 7(4) as drafted is not clear. 

 
27. Although appreciating that it may be straying into policy, the Committee 

also comments that the purpose of regulation 7(4) is obscure and that it 
doubts how effective it will be in practice.  Leaving aside the situation 
where a money adviser has died, if a money adviser has been suspended 
or had an approval revoked it seems odd that that money adviser should 
be entrusted with the task of recommending a successor.  Furthermore, in 
those circumstances it may seem very doubtful whether the adviser could 
be persuaded to cooperate for obvious reasons.” 

 
28. “Report 6: It appears to the Committee that an approval of a money 

adviser, although an administrative decision, can be considered as a right 
to carry on a business and as such is a property right under Article 1 
Protocol 1 ECHR and a civil right for the purposes of Article 6.1.  While 
judicial review would be available in respect of a decision of the DAS 
administrator to revoke or suspend an approval, judicial review is not an 
appeal on the merits of a decision. 
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29. In the Committee’s view, the case law of the European Court of Human 
Rights clearly and consistently illustrates that, in relation to an interference 
with a right to carry on a business, Article 6 requires that a person must 
have access to the courts on the merits of any such decision.  The 
Committee therefore considers that, in failing to provide a right of appeal, 
the Regulations raise a devolution issue and it reports the Regulations on 
that ground.” 

 
30. “Question 13: With regard to regulation 45, the Committee was confused 

why two different phrases, “each creditor known to the adviser” and “each 
creditor taking part in the programme”, are used.  In regulation 49 the 
phrase “each creditor known to the adviser” is used.  While clearly this 
phrase is inapplicable in regulation 45(4) it is unclear why the other phrase 
cannot be used throughout.  The Executive was asked for clarification. 

 
31. Response 13: The Executive’s response indicates that, as the Committee 

has realised, it would not be possible to treat all creditors in the same way 
for all the purposes of the Scheme.  Some provisions should only apply to 
creditors in the programme, for example regulation 45(4) on notice of 
revocation, while others should apply to all known creditors, for example 
31(4) on notification of approval or rejection of an application.  The 
Executive believes that different forms of words referred to by the 
Committee have been used in the appropriate places. 

 
32. Report 13: The Committee is unsure that the Executive has taken its point 

correctly.    The Committee does not doubt that the Regulations cannot 
deal with all creditors in the same way for all purposes.  The Committee’s 
question was addressed to the discrepancy in the treatment of creditors for 
the same purpose.  The Executive states that notification under regulation 
45 should apply only to creditors in the programme but although regulation 
45(4) makes such a provision where there is no money adviser, where 
there is such an adviser regulation 45(3)(b) provides that notification must 
be given to “each creditor known to the adviser” which does not appear to 
be the same thing. 

 
33. It is also not clear to the Committee why only creditors in the programme 

should receive notification of the revocation of a programme yet all known 
creditors must, under regulation 49(2)(b), receive notification of the 
completion of a programme. 

 
34. While the Committee recognises that the difference between regulations 

45 and 49 is perhaps a matter of policy, as drafted the difference in 
terminology between paragraphs (3)(b) and (4)(b) of regulation 45 appears 
to mean that this regulation will not fully meet the Executive’s stated policy 
intention and to that extent is defectively drafted.” 

 
 

Frazer McCallum 
SPICe 

19 March 2004 
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COMMUNITIES COMMITTEE 

 
Wednesday 24 March 2004 

 
FIRE SPRINKLERS IN RESIDENTIAL PREMISES (SCOTLAND) BILL 

 
Summary 
 
1. This paper invites members to consider a request for the postponement of the 
Committee’s Stage 1 consideration of the Fire Sprinklers in Residential Premises 
(Scotland) Bill by the member in charge of the Bill. 
 
Background 
 
2. The Bill was referred to the Committee on 17 December 2003, with a deadline of 30 
April 2004 for the completion of Stage 1 consideration.  The Committee took evidence on 
10 March 2004 from the Scottish Association of Landlords, the Scottish Federation of 
Housing Associations, Bield Housing Association, the Scottish Association of Building 
Standards Managers, Fife Fire and Rescue Service and the Fire Brigades Union.  It was 
the Committee’s intention to take further evidence from the member in charge of the Bill 
and from the Scottish Executive before preparing its Stage 1 report. 
 
Issue 
 
3. The Convener has in recent days received a letter from the member in charge of 
the Bill, Michael Matheson MSP, requesting that the Committee postpone its further Stage 
1 considerations until after the summer recess.  This request follows discussions Mr 
Matheson has had with the Deputy Minister for Communities which resulted in a 
commitment by the Executive to legislate for residential sprinklers in certain specific 
building categories via building regulations arising from the Building (Scotland) Act 2003.  
A copy of Mr Matheson’s letter, which itself attaches a letter from the Deputy Minister 
outlining the Executive’s proposals, is attached (Paper COM/S2/04/13/2).  
 
4. Mr Matheson has indicated that he does not wish to withdraw the Bill at this point, 
and would prefer to await the publication of the draft building regulations in the autumn 
before deciding whether to do so. 
 
Recommendation 
 
5. The Committee is invited to agree to Michael Matheson’s request to postpone 
further Stage 1 consideration of the Fire Sprinklers in Residential Premises 
(Scotland) Bill, and to seek the approval of the Parliamentary Bureau to extend the 
deadline for the completion of Stage 1 until 15 October 2004. 
 
Steve Farrell 
Clerk to the Committee 
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COMMUNITIES COMMITTEE 
 

24 March 2004 
 

DEBT ARRANGEMENT SCHEME – DRAFT REGULATIONS 
 

Extract from Subordinate Legislation Committee, 9th Report 2004, Session 2 
 
 
Draft instruments subject to approval 
 
  

The Debt Arrangement Scheme (Scotland) Regulations 2004 (draft) 
 
Background 
1. These draft Regulations provide for the debt arrangement scheme under 
Part 1 of the Debt Arrangement and Attachment (Scotland) Act 2002 to assist 
debtors to repay multiple debts.  The Regulations also provide for the procedure 
and forms connected with the scheme. 
 
2. Since these Regulations are the first Regulations to be made under section 
7 of the Act, under section 62(4) of that Act they require to be laid in draft before 
the Scottish Parliament for approval by resolution of the Parliament.  Thereafter, 
any amendments to or replacements of the Regulations will be made under the 
annulment procedure. 
 
3. The Committee referred a large number of points to the Executive on these 
draft Regulations.  The response from the Executive is reproduced at Appendix 1 
to this report. 
 
Question 1 
4. The Committee asked for confirmation that the powers under which these 
Regulations will be made are to be commenced before the coming into effect of 
the provisions in these Regulations. 
 
Report 1 
5. The Executive confirms that arrangements are in place to ensure that the 
commencement of Part I of the enabling Act takes place on or before the date the 
draft Regulations are due to come into force.  The Committee therefore draws 
the attention of the lead committee and the Parliament to the Regulations on 
the ground of failure to follow proper legislative practice and to the 
Executive’s response as supplying the explanation requested.   
 
Question 2 
6. The Committee asked why regulation 2(1) includes definitions of “decree”, 
“document of debt” and “money adviser” given that these definitions are included 
in the parent Act. 
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Report 2 
7. The Executive responded that the terms “decree” and “document of debt” 
are defined in the Regulations for the purpose of clarity as they are defined in the 
Act for the purpose of section 10.  In relation to the inclusion of a definition of 
“money adviser”, the Executive states that the inclusion of the definition was 
intended to make clear that the Regulations apply to approved money advisers, 
some of whom may decide not to advise on debt payment programmes and who 
would not therefore require approval under the Regulations. 
 
8. The Executive accepts that, in relation to the definitions of “decree” and 
“document of debt”, the definitions in the parent Act are expressly for the purposes 
of section 10 (Part II) whereas these Regulations are made under Part I and that 
the inclusion of the definitions does indeed provide clarity.  The Committee 
therefore draws the attention of the lead committee and the Parliament to the 
Executive’s response as providing the explanation requested. 
 
9. With regard to the definition of “money adviser”, the term is defined in 
section 9(1) for the purposes of Part I of the Act, including Regulations made 
under that Part.  The inclusion of the definition in the Regulations is therefore 
unnecessary.  As it is generally not considered to be good legislative practice 
to include definitions already defined in the parent legislation, the 
Committee reports the instrument on the ground of failure to follow proper 
legislative practice in that regard. 
 
Question 3 
10. Regulation 7(2) obliges a debtor to give notice to the DAS administrator that 
a money adviser has ceased to act for a debtor.  The Committee sought 
clarification as to whether this obligation extends to circumstances where the DAS 
administrator  has removed or suspended an approval of a money adviser and if 
so whether there is a provision for notice to be given to a debtor of such a removal 
of suspension. 
 
11. It was also unclear to the Committee how regulation 7(2) relates to 
regulation 12(a)(i) which obliges the money adviser to notify the DAS administrator 
of his or her appointment or resignation and whether there are sanctions if a 
debtor fails to comply with this requirement.  The Executive’s response to this 
question was given in four points. 
 
12. The Executive stated that — 
 

(a) It agreed with the Committee that regulation 7(2) could be read so as 
to require notice by a debtor on revocation/suspension of a money adviser 
and agreed that this would be unnecessary.  The Executive is in the 
process of preparing extensive guidance materials and will take that 
opportunity to clarify the position in this guidance. 
 
(b) On the question of how regulation 7(2) relates to regulation 12(a)(i), 
the Executive replied that regulation 12 covers notification of an 
appointment as well as resignation, and in any event the view taken was 
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that there should be a separate duty on advisers, even if at the cost of 
some overlap. 
 
(c) The sanction on the debtor is the risk of revocation of the programme 
under regulation 43. 
 
(d) The Executive assumes that the reference is to requirement on the 
debtor to give notice forthwith and explains that this is thought appropriate 
given the serious nature both of the duty to have a money adviser and the 
sanction for not having one. 
 

Report 3(a) 
13. The phrase used in regulation 7(2) is “ceased to act”.  This is not defined 
and quite clearly in terms of the Regulations as drafted extends to all 
circumstances where a money adviser no longer acts for a debtor.  This 
interpretation is supported by regulation 7(3) which requires the debtor to state the 
reason why the money adviser has ceased to act. 
 
14. As the Executive recognises, there is already a duty on the money adviser 
to notify the DAS administrator of the appointment or resignation of the adviser 
and if the DAS administrator suspends or revokes an approval, the money adviser 
is no longer a money adviser for the purposes of the Regulations.  It would appear 
therefore that the only circumstances where the DAS administrator would not be 
aware that a money adviser no longer acted for a debtor would be if the debtor 
had dismissed the money adviser or, possibly, if the adviser had died.  There is 
also the added difficulty that unless the DAS administrator had informed the debtor 
of the suspension or revocation of an approval (for which the Regulations make no 
provision) the debtor might not always be able to comply with regulation 7(2). 
 
15. The Executive has accepted that there are difficulties with this provision and 
intends to remedy them in guidance.  The Committee takes the view, however, 
that guidance is not an appropriate vehicle for amending defects in legislation.  
The DAS administrator is bound under the Regulations to have regard to such 
guidance but is not bound to follow it.  The Committee therefore reports this 
provision on the grounds of defective drafting. 
 
Report 3(b) 
16. In regard to regulation 12, the Executive agrees that this differs from 
regulation 7(2) in that it covers appointment as well as resignation.  In the 
Committee’s view, this difference is difficult to understand.  The Executive accepts 
that there is a degree of overlap but has not made clear why this is considered 
necessary or appropriate.  The Committee therefore reports these provisions 
as an unusual or unexpected use of the power on the ground of unexplained 
duplication. 
 
Report 3(c) 
17. It is not clear to the Committee that regulation 43 has any relevance to 
failure to comply with regulation 7(2).  The only ground for revocation provided for 
in that regulation that might apply is paragraph (a), namely where the debtor does 
not have a money adviser.  However, the fact that the debtor has not notified the 
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DAS administrator that an adviser has ceased to act does not mean that the 
debtor is without an adviser.  It seems possible that the debtor could have 
appointed another adviser.  It therefore appears to the Committee that the use 
of the power to impose a statutory obligation with no effective sanction is an 
unusually limited use of power and it reports the instrument on that ground. 
 
Report 3(d) 
18. The Committee is not convinced by the Executive’s explanation of this 
point.  As is observed in paragraph 17 above, the fact that a money adviser has 
ceased to act for a debtor does not necessarily mean that the debtor has no 
money adviser.  It is possible that the money adviser could have changed.  The 
Committee therefore reports the Regulations on the ground of defective 
drafting in this respect.   
 
Question 4 
19. Regulation 7(4) states that a money adviser must assist the debtor to 
appoint a replacement adviser where “that first adviser” has ceased to act by 
reason of he resignation etc of “that first adviser”.  The Committee asked for 
clarification as to whom the term “first adviser” refers as it is not defined.  It is also 
unclear whether the reference to “a money adviser” means any money adviser or 
a specific money adviser and if the latter, which.  Clarification was also requested 
as to whether a money adviser who has had his or her approval suspended or 
revoked will still be a “money adviser” for the purposes of the Regulations. 
 
Response 4 
20. The Executive responded that, in its view, that the term “first adviser” refers 
to the outgoing adviser is sufficiently clear.  A suspended money adviser is still a 
money adviser and the Executive sees no reason not to impose a duty under this 
regulation.  On revocation of approval, it agrees that practical difficulties may arise, 
but takes the view that, as the circumstances of revocation will differ, it is better to 
impose a duty than not to do so. 
 
Report 4 
21. The reference to “that first adviser” seemed to the Committee to give rise to 
confusion, especially as it is not defined elsewhere.  While it may be possible to 
deduce the meaning of regulation 7(4), there appears to be a lack of clarity in the 
drafting in this respect. 
 
22. While the Committee agrees that there may be a case for arguing that a 
money adviser does not cease to be a money adviser if the approval is 
suspended, the term “money adviser” (as defined for the purposes of the 
Regulations in regulation 2(1)) is a reference to a person approved by the 
Ministers.  If an approval had been revoked, such a person cannot be a money 
adviser.  If the reference in regulation 7(4) to “that first money adviser” is intended 
to refer to the money adviser who must assist in the finding of a replacement, then 
regulation 7(4) as drafted is not clear. 
 
23. Although appreciating that it may be straying into policy, the Committee 
also comments that the purpose of regulation 7(4) is obscure and that it doubts 
how effective it will be in practice.  Leaving aside the situation where a money 
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adviser has died, if a money adviser has been suspended or had an approval 
revoked it seems odd that that money adviser should be entrusted with the task of 
recommending a successor.  Furthermore, in those circumstances it may seem 
very doubtful whether the adviser could be persuaded to cooperate for obvious 
reasons. 
 
24. It would be possible to interpret the words “a money adviser” as meaning a 
money adviser other than the money adviser who is to be replaced but in that case 
regulation 7(4) would not appear to achieve the Executive’s stated policy intention.  
The Committee therefore considers that regulation 7(4) is defectively drafted 
and draws it to the attention of the lead committee and the Parliament on 
that ground. 
 
Question 5 
25. Regulation 8(4) contains no provision for the renewal of an approval, in 
contrast with regulation 13(5) which relates to the approval of a payments 
distributor.  As the two regulations are otherwise similar, the Committee asked for 
clarification as to whether the difference is intentional. 
 
Response 5 
26. The Executive confirms that the difference is intentional and is meant to 
take account of the different functions of money advisers and payment distributors.  
A specific provision was thought necessary given the need for continuity in the 
handling of debtors’ funds by payments distributors.  This is in contrast to the 
continuity of money advice, the primary duty of which rests on the debtor. 
 
Report 5 
27. The Committee is unclear as to the Executive’s reading of the question.  
The presence of a provision permitting renewal of an approval in one case and not 
in another suggests that, in the absence of a specific provision, renewal is not 
possible.  As it appears to the Committee that this may not have been the 
intention, regulation 8(4) should in its opinion have stated that the time limit on an 
approval is without prejudice to the renewal of an approval on its expiry. 
 
28. The Committee was also unclear about the reference to the duty of the 
debtor.  Although the question of whether an approval can be renewed is clearly of 
interest both to the debtor and the money adviser, it is the money adviser who 
applies for an approval, not the debtor.  In the opinion of the Committee, the 
drafting of the Regulations seems to leave the possibility of renewal of an 
approval of a money adviser open to doubt.  The Regulations are therefore, 
to that extent, defectively drafted.  The Committee draws the attention of the 
lead committee and Parliament to the instrument on that ground. 
 
Question 6 
29. The Committee noted that the Regulations do not appear to contain any 
provision for appeal against the removal or suspension of an approval under either 
regulation 7 or regulation 13.  As such, an action on the part of the DAS 
administrator could clearly affect the business of both money advisers and 
payments distributors.  The Committee asked what avenues would be open to 
appeal against decisions of the DAS administrator. 
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Response 6 
30. The Executive states that it considered whether or not specific rights of 
appeal should be conferred by regulation 50, but took the view that the 
administrative nature of the decision made judicial review the most appropriate 
remedy.  In the opinion of the Executive, this provision means that there is no 
need to make further appeal provision in the Regulations. 
 
Report 6 
31. It appears to the Committee that an approval of a money adviser, although 
an administrative decision, can be considered as a right to carry on a business 
and as such is a property right under Article 1 Protocol 1 ECHR and a civil right for 
the purposes of Article 6.1.  While judicial review would be available in respect of a 
decision of the DAS administrator to revoke or suspend an approval, judicial 
review is not an appeal on the merits of a decision. 
 
32. In the Committee’s view, the case law of the European Court of Human 
Rights clearly and consistently illustrates that, in relation to an interference with a 
right to carry on a business, Article 6 requires that a person must have access to 
the courts on the merits of any such decision.  The Committee therefore 
considers that, in failing to provide a right of appeal, the Regulations raise a 
devolution issue and it reports the Regulations on that ground. 
 
Question 7 
33. In respect of the statement in regulation 11(2)(a) that “a money adviser” 
shall not charge a fee to the debtor unless the adviser has informed the debtor that 
“money advice is available without any fee or payment being due”, the Committee 
asked what is to happen if no money advice is available free of charge. 
 
Response 7 
34. The Executive’s reply stated that it has invested considerable additional 
funding in money advice provision with the intention of securing free money advice 
for those who need it and is confident that such advice will be available.  It does 
not therefore expect the question to arise in practice. 
 
Report 7 
35. While the Committee accepts that it is possible that no difficulties will arise 
in practice at present, circumstances nevertheless can change and it seems best 
in drafting legislation to prepare for the unexpected.  If the situation were to arise 
in future, where money advice might no longer be available free of charge, it is not 
clear how regulation 11(2) would operate.  If a money adviser in this situation was 
precluded from charging a fee, would the problem be solved once the first money 
adviser was forced to offer advice free of charge?  It is also unclear whether all 
money advisers must themselves offer advice free as paragraph 2(a) is not 
restricted to money advice from persons other than the debtor. 
 
36. The Committee suggests that it would have been better if regulation 11(2) 
had provided that where advice is available free of charge the money adviser must 
inform the debtor accordingly.  In its current form, regulation 11(2) appears to 
the Committee to be defectively drafted and it therefore reports that 
regulation to the lead committee and Parliament. 



COM/S2/04/13/4 
 

 7

Question 8 
37. Regulation 14 deals with the revocation or suspension of an approval of a 
payments distributor.  The Committee asked what, if any, notice of the revocation 
of an approval is to be given to the money adviser who is under a duty by virtue of 
regulation 12(a)(ii) to provide written notice to the DAS administrator of any 
change in the payments administrator. 
Response 8 
38. The Executive explains that the duty on the money adviser under regulation 
12 is necessary as the DAS administrator will not substitute a second payments 
distributor on revocation.  The Executive agrees that there is no requirement for 
notice and will give consideration to whether this should be clarified in guidance. 
 
Report 8 
39. The Committee takes a similar view on the issue of guidance on this point 
as it does in relation to report 3(a) 14 above.  Whilst recognising that there is no 
sanction for failing to comply with regulation 12(a)(ii), and not favouring over-
regulation, the Committee suggests that it is important that the money adviser and 
the debtor should be made aware that an approval of a payments distributor has 
been withdrawn in order that they can fulfil their duties under the Regulations.  It 
appears to the Committee that the lack of clarity in the regulation means that 
it is defectively drafted and it therefore reports it to the lead committee and 
Parliament on that ground. 
 
Question 9 
40. The Executive was asked to confirm that the consents and objections by a 
creditor to an application by a debtor for approval of a debt payment programme 
under regulations 22(3) and 23(2) must be sent to a money adviser and not to the 
DAS administrator. 
 
Response 9 
41. The Executive confirms that the Committee’s understanding on this point is 
correct.  The Committee therefore draws the attention of the lead committee 
and Parliament to the Executive’s response as having provided the 
information requested. 
 
Question 10 
42. Regulation 30(3) refers to the debtor’s “home”.  The Committee asked 
whether this would include more than one residence (e.g. a holiday house). 
 
Response 10 
43. The Executive confirms that the intention is that regulation 30(3)(a) should 
apply to only one ‘home’, although on dispute this would be a matter for the courts.  
The Executive intends to review the operation of the Scheme after a period so that 
any areas needing clarified can be dealt with. 
 
Report 10 
44. The Committee is aware that in other legislation, such as that relating to the 
community charge or general taxation, such terms as ‘home’ are very carefully 
defined.  The absence of a definition in these Regulations leaves the 
interpretation of the word open and therefore the Regulations are defectively 
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drafted in that respect.  The Committee reports the Regulations to the lead 
committee and Parliament on that ground. 
 
Question 11 
45. The Committee asked the Executive for clarification whether in regulation 
37(5) paragraphs (a) and (b) are conjunctive or disjunctive. 
Response 11 
46. The Executive’s response indicated that neither was the case as (a) will 
always apply and (b) will only apply where the election to use electronic means is 
taken up.  The Executive wishes to encourage the use of electronic applications, 
consistent with the formal requirements of the Act for signature of forms. 
 
Report 11 
47. The Committee suggests that greater clarity on this point could have been 
achieved had paragraphs (a) and (b) been linked by the word “and”.  Without this, 
the Committee considers that the policy intention of this provision is unclear.  The 
Committee therefore reports the instrument on the ground of defective 
drafting in this respect. 
 
Question 12 
48. The Executive was asked to explain what was meant by “substantial” 
unsecured value on heritable property in regulation 23(1)(b). 
 
Response 12 
49. The Executive provided the Committee with a helpful explanation of its 
thinking on this point and why the conclusion was reached that this provision is 
best left to the sheriff to determine under regulation 27.  The Committee draws 
the attention of the lead committee and the Parliament to the Executive’s 
response as having provided the explanation requested. 
 
Question 13 
50. With regard to regulation 45, the Committee was confused why two different 
phrases, “each creditor known to the adviser” and “each creditor taking part in the 
programme”, are used.  In regulation 49 the phrase “each creditor known to the 
adviser” is used.  While clearly this phrase is inapplicable in regulation 45(4) it is 
unclear why the other phrase cannot be used throughout.  The Executive was 
asked for clarification. 
 
Response 13 
51. The Executive’s response indicates that, as the Committee has realised, it 
would not be possible to treat all creditors in the same way for all the purposes of 
the Scheme.  Some provisions should only apply to creditors in the programme, 
for example regulation 45(4) on notice of revocation, while others should apply to 
all known creditors, for example 31(4) on notification of approval or rejection of an 
application.  The Executive believes that different forms of words referred to by the 
Committee have been used in the appropriate places. 
 
Report 13 
52. The Committee is unsure that the Executive has taken its point correctly.    
The Committee does not doubt that the Regulations cannot deal with all creditors 
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in the same way for all purposes.  The Committee’s question was addressed to the 
discrepancy in the treatment of creditors for the same purpose.  The Executive 
states that notification under regulation 45 should apply only to creditors in the 
programme but although regulation 45(4) makes such a provision where there is 
no money adviser, where there is such an adviser regulation 45(3)(b) provides that 
notification must be given to “each creditor known to the adviser” which does not 
appear to be the same thing. 
 
53. It is also not clear to the Committee why only creditors in the programme 
should receive notification of the revocation of a programme yet all known 
creditors must, under regulation 49(2)(b), receive notification of the completion of a 
programme. 
 
54. While the Committee recognises that the difference between regulations 45 
and 49 is perhaps a matter of policy, as drafted the difference in terminology 
between paragraphs (3)(b) and (4)(b) of regulation 45 appears to mean that 
this regulation will not fully meet the Executive’s stated policy intention and 
to that extent is defectively drafted. 
 
Question 14 
55. Schedule 2 contains a note to the effect that fees are payable in advance.  
The Committee suggested that this note is more appropriate to a substantive 
provision in the Regulations and asked the Executive to explain its drafting 
approach. 
 
Response 14 
56. The Executive explains that where a fee is specified the authority 
concerned may require payment in advance and a substantive provision to that 
effect is not in the Executive’s view required, a statement with which the 
Committee agrees.   Where regulations do not specify when payment is to be 
made it is entirely a matter for the receiving authority.  However, the Executive 
states that it is the intention that payment should be made in advance and it was 
for this reason that this was stated in a note to Schedule 2.  The Executive points 
to precedents in other legislation. 
  
Report 14 
57. The Committee agrees that there are precedents in other legislation for the 
Executive’s approach but observes that there are also examples of where the time 
when payment must be made is prescribed by substantive provision.   Generally 
speaking, it is not regarded as good drafting practice to include substantive 
provision in notes and where the time when payment is to be made is not to be left 
to the discretion of the recipient, the Committee considers that any relevant 
requirement should take the form of a substantive provision.  It therefore seems to 
the Committee that, in the case of the current Regulations, the proper place for 
such a provision would have been in regulation 5. 
 
58. The Committee reports the instrument on the grounds of failure to 
follow proper legislative practice in the above respect.  
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Appendix 1 
 
THE DEBT ARRANGEMENT SCHEME (SCOTLAND) REGULATIONS 2004, 
(DRAFT) 
 
On 2nd March 2004 the Committee asked the Executive for an explanation of the 
following matters– 
 
“1. The Committee notes that the Regulations are made under sections 2(3) 
and (4), 4(5), 5(4), 6(1), 7 and 62(2) but it does not appear that sections 1 to 9 are 
in force yet.  Section 64(4) provides that sections 1 to 9 are to come into force on 
such day as the Scottish Ministers may by order appoint.  The Committee seeks 
confirmation that arrangements are in hand for the making of a commencement 
order made to the relevant sections into force on or before the date when the 
Regulations are to come into force. 
  
2. The Committee observes that in regulation 2(1) there are several definitions 
which do not seem to be necessary; for example on page 2 there are definitions of 
“decree”, “document of debt” and “money adviser” which simply refers to the 
parent Act.  The Executive is asked why these definitions have been included. 
  
3. Regulation 7(2) (page 5) obliges a debtor to give notice to the DAS 
administrator that a money adviser has ceased to act for a debtor.  The Committee 
is unclear whether this obligation extends to circumstances where the DAS 
administrator has removed or suspended an approval of a money adviser and if so 
whether there is any provision for notice to be given to a debtor of such removal or 
suspension.  It is also unclear how this regulation relates to regulations 12(a)(i) 
(page 8) which obliges the money adviser to notify the DAS administrator of his or 
her appointment or resignation and whether there are any sanctions if a debtor 
fails to comply with this requirement.  The wording of regulation 7(2) is also 
contrasted to the wording of regulation 12(a)(ii).  The Committee seeks clarification 
of these matters. 
 
4. Regulation 7(4)(page 5) states that “a money adviser” must assist the 
debtor to appoint a replacement adviser where “that first adviser” has ceased to 
act by reason or the resignation etc. of “that first adviser”.  The Committee is 
unclear to whom that “first adviser” refers, as the term “first adviser” is not defined.  
It is also unclear whether the reference to “a money adviser” means any money 
adviser or a specific money adviser and if the latter, which.  It might be added that 
if a money adviser has had his or her approval suspended or revoked he or she 
will no longer be a “money adviser” for the purposes of the Regulations.  The 
Executive is asked for an explanation. 
  
5. The Committee notes with respect to regulation 8(4) that there is no 
provision for the renewal of an approval.  This contrasts with regulation 13(5) page 
8 which relates to the approval of a payments distributor.  As the two regulations 
are otherwise in similar terms, the Committee asks whether the difference is 
intentional. 
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6. The Committee observes that the Regulations do not appear to contain any 
provisions for appeal against the removal or suspension of an approval under 
either regulation 7 or regulation 13.  As such action on the part of the DAS 
administrator could clearly affect the business of both money advisers and 
payments distributors; the Committee asks what avenues will be open to such 
persons to appeal against decisions of the DAS administrator. 
  
7. Regulation 11(2)(a) states that “a money adviser” shall not charge a fee to 
the debtor unless the adviser has informed the debtor that “money advice is 
available without any fee or payment being due”.  The Committee seeks 
clarification what is to happen if no money advice is available free of charge. 
  
8. As regards regulation 14 (page 8), which deals with the revocation or 
suspension of an approval of a payments distributor, it is not clear what if any 
notice of the revocation or approval is to be given to the money adviser who is 
under a duty by virtue of regulation 12(a)(ii) to provide written notice to the DAS 
administrator of any change in the payments distributor.  The Committee seeks an 
explanation. 
 
9. The Executive is asked to confirm that consents and objections by a 
creditor to an application by a debtor for approval of a debt payment programme 
under regulations 22(3) and 23(2) (page 11) must be sent to the money adviser 
and not to the DAS administrator. 
  
10. With regard to regulation 30(3)(a) (page 13) there is a reference to the 
debtor’s “home”.  The Committee seeks clarification whether this would include 
more than one residence, e.g. a holiday house. 
 
11. The Executive is asked for clarification whether in regulation 37(5)(a) (page 
17) paragraphs (a) and (b) are conjunctive or disjunctive. 
 
12. In regulation 23(1)(b) (page 11), the Committee asks what is meant by 
“substantial” unsecured value on heritable property. 
 
13. As regards regulation 45 (page 19), the Committee is confused why the two 
different phrases “each creditor known to the adviser” and “each creditor taking 
part in the programme” are used.  In regulation 49 (page 20) the phrase “each 
creditor known to the adviser” is used.  While clearly the phrase “each creditor 
known to the adviser” is inapplicable in regulation 45(4) it is unclear that the other 
phrase cannot be used throughout.  The Committee seeks some explanation of 
this matter. 
 
14. The Committee notes that Schedule 2 (page 57) contains a note to the 
effect that fees are payable in advance.  The Committee suggests that this note is 
more appropriate to a substantive provision in the Regulations and asks the 
Executive to explain the drafting approach in this case.”. 
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The Scottish Executive responds as follows: 
 
First question 
 
The Executive confirms that arrangements are in hand to commence Part 1 of the 
enabling Act, and that this will take place on or before the date the Regulations are 
to come into force. 
 
Second question 
 
The terms ‘decree’ and ‘document of debt’ are defined in the Act for the purpose of 
section 10, and are therefore defined in the Regulations in the interest of  clarity.  
In relation to the term ‘money adviser’, the approach taken was that the term 
should be defined, as that would make it clear that the Regulations apply to 
approved money advisers.  Some existing money advisers may decide not to 
advise on debt payment programmes, and if so will not need approval under the 
Regulations. 
 
Third question 
 
The Executive comments– 
 

(a) we agree that regulation 7(2) could be read so as to require 
notice by a debtor on revocation/suspension of a money 
adviser, and also agree (if so) that this would be unnecessary.  
The Executive is in the process of preparing extensive guidance 
materials, and will take that opportunity to clarify the position 
where required; 

 
(b) regulation 12 covers notification of appointment as well as 

resignation, and in any event the view taken was that there 
should be a separate duty on advisers even if at the cost of 
some overlap;  

 
(c) the sanction on the debtor is the risk of revocation of a 

programme under regulation 43; and 
 

(d) we take it that the reference is to requirement on the debtor to 
give notice forthwith, and explain that this is thought appropriate 
given the serious nature both of the duty to have a money 
adviser and the sanction for not having one. 

 
Fourth question 
 
The term ‘that first adviser’ refers to the outgoing money adviser under regulation 
7(4), and in the view of the Executive is sufficiently clear.  A suspended money 
adviser is still a money adviser, and we see no reason not to impose a duty under 
this regulation.  On revocation of approval, we agree that practical difficulties may 
arise, but take the view that as the circumstances of revocation will differ it is 
better to impose a duty than not to do so. 
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Fifth question 
 
The difference between regulations 8 and 13 is intentional, and is meant to take 
account of the different functions of money advisers and payments distributors.  In 
particular, the need for continuity in the handling of debtor funds by payments 
distributors.  For that reason, a specific renewal requirement was thought 
necessary.  In contrast, the primary duty for continuity of money advice lies on the 
debtor. 
 
Sixth question 
 
The Executive considered whether or not specific rights of appeal should be 
conferred by regulation 50, but took the view that the administrative nature of the 
decision made judicial review the most appropriate remedy.  That being so there is 
no need to make further provision in the Regulations. 
 
Seventh question 
 
The Executive has invested considerable additional funding in money advice 
provision with the intention of securing free money advice for those who need it, 
and is confident that such advice will be available.  The Executive does not expect 
the question to arise in practice. 
 
Eighth question 
 
The Executive agrees that there is no requirement for notice, and will consider 
whether this should be clarified in the guidance referred to above.  The duty on the 
money adviser under regulation 12 is required, because (using this example) the 
DAS  administrator will not substitute a second payments distributor on 
revocation.  The debtor in consultation with the money adviser must still arrange a 
replacement distributor, and give notice accordingly. 
 
Ninth question 
 
The Executive confirms that consents and objections must be sent to the money 
adviser. 
 
Tenth question 
 
The Executive confirms that the intention is that regulation 30(3)(a) should apply 
only to one ‘home’, although on dispute that would be a matter of interpretation for 
the courts.  The Executive intends to review the operation of the Scheme after a 
‘settling in’ period, so that any areas needing clarified can be dealt with. 
 
Eleventh question 
 
Neither, as (a) will always apply and (b) will only apply where the election to use 
electronic means is taken up.  The Executive wishes to encourage the use of 
electronic applications, consistent with the formal requirements of the Act for 
signature of forms. 



COM/S2/04/13/4 
 

 14

Twelfth question 
 
The Executive gave some thought to whether or not it should specify a mechanism 
for determining valuation of heritage.  We are conscious that a creditor is unlikely 
to have a very exact idea of the value of heritage, and that there is risk in being too 
specific when the objective is to strike a fair balance  between the interest of the 
debtor and the creditors.  What is ‘substantial’ may differ according to the 
circumstances, and therefore it was felt that the Regulations should provide some 
flexibility.  We suggest that this provision is best understood as a trigger for the 
sheriff (rather than the DAS administrator) to determine whether a programme is 
‘fair and reasonable’ under regulation 27. 
 
Thirteenth question 
 
As the Committee has realised, it would not be sensible to treat all creditors in the 
same way for all of the purposes of the Scheme.  Some provisions should only 
apply to creditors in the programme, for example regulation 45(4) on notification of 
revocation. Others should apply to all known creditors, for example 31(4) on 
notification of approval or rejection of an application. The different forms of words 
referred to by the Committee have been used in the appropriate places. 
 
Fourteenth question 
 
Where a fee is specified the authority concerned may require payment in advance, 
and a substantive  provision to that effect is not in the Executive’s view required.  
As it is intended to seek payment in advance, it was thought appropriate  to state 
this in a note to Schedule 2.  A note was preferred to (say) a numbered paragraph, 
as the information in the Schedule is in tabular form.  This approach has been 
adopted in other instruments, for example the Sheriff Court Fees Amendment 
Order 2002 (S.S.I. 2002/269). 
 
 
Scottish Executive Justice Department 
 
 
 
 



 
 
 
 

Briefing to the Communities Committee of the Scottish 
Parliament on the  

Draft Regulations for a Debt Arrangement Scheme 
Citizens Advice Scotland 

February 2004 
 
Introduction 
 
1. CAS has advocated the introduction of a debt arrangement scheme for many 

years and campaigned for the introduction of such a scheme as long ago as 
1992, during the debates on the Bankruptcy (Scotland) Act 1993.  At this 
time, CAS suggested that two of the key benefits of such a scheme would be 
that: 

 

• It would allow clients on a limited income to have a means of repaying 
their debts 

 

• It would allow an opportunity for the client’s overall indebtedness to be 
reviewed and the debts reduced as appropriate 

 

2. Subsequently, CAS has participated on the working group set up to replace 
poinding and warrant sales and devised our own debt arrangement scheme 
which we submitted to the Scottish Executive1.  We responded to the 
Executive’s consultation on diligence reform, in which we discussed in some 
detail the questions relating to the introduction of a statutory debt 
arrangement scheme2.  CAS also submitted evidence and amendments in 
respect of the Debt Arrangement and Attachment (Scotland) Act, focusing in 
particular on the debt arrangement scheme parts of the act3. 

 
3. Most recently, in September 2003Citizens Advice Scotland (CAS) responded 

to the Scottish Executive’s Debt Arrangement Scheme: Secondary 
Consultation on Draft Regulations4.  At this time, CAS additionally supplied  
the Communities Committee with a written memorandum5 and appeared 
before the committee to provide oral evidence. 

                                            
1 Debt arrangement scheme: A proposal by Citizens Advice Scotland, June 2002 
2 Enforcement of civil obligations in Scotland: A response from Citizens Advice Scotland, July 2002 
3 Memorandum to the social justice committee of the Scottish parliament on the debt arrangement and 
attachment (Scotland) bill, June 2002; Debt arrangement and attachment bill: Briefing paper for stage 1 
debate, September 2002 
4 Debt arrangement scheme – secondary consultation on draft regulations: A response from Citizens Advice 
Scotland, September 2003 
5 Memorandum to the communities committee of the Scottish Parliament on the secondary consultation on 
draft regulations for a debt arrangement scheme, Citizens Advice Scotland, September 2003 



4. In all of these communications, CAS highlighted two major concerns with the 
draft regulations:  

 

• the lack of compulsion on creditors in respect of freezing of interest or 
composition of debts 

 

• the lack of accessibility to the scheme for clients with little or no 
disposable income 

 

CAS considered that, without addressing these issues, the fundamental 
benefits of the scheme suggested by ourselves in 1992 – outlined above – 
would not be met. 

 
Freezing of interest/composition of debts 
 
5. In our written memorandum to the Communities Committee CAS wrote, “If 

the fundamental issues concerning composition of debts and freezing of 
interest were addressed, we would consider that this scheme would be of 
major benefit to our clients in terms of debt management”. 

 
6. CAS is therefore disappointed to note that the Draft Regulations 2004 do not 

contain such a provision, other than voluntary agreement.  Debtors could 
thus enter into an agreement for years and still not manage to repay their 
debts due to interest and other charges.  This is of particular concern for low 
income clients who have very little disposable income and require a scheme 
that will limit their overall indebtedness.  Without such a provision, the DAS 
will act as a temporary diligence stopper rather than a debt management 
programme. 

 
Accessibility of the scheme 
 
7. A further concern raised by CAS was the lack of accessibility of the scheme 

for those on very low incomes due the requirement for surplus income.  The 
Communities Committee also highlighted this issue, writing in its response to 
the Executive that it, “would be concerned if large numbers of debtors were 
excluded from the scheme because they could afford to make only very small 
repayments”. 

 
8. CAS is therefore disappointed to note that the Draft Regulations 2004 do not 

address the issue of accessibility for those with little or no surplus income.  In 
our recent report On the cards6, CAS found that, of the debt clients surveyed, 
almost one quarter were living on less than £400 a month whilst half had no 
income other than pensions or benefits.  It therefore seems likely that the 
scheme will not be of benefit to the many bureaux clients who are in multiple 
debt and in receipt of a very low income. 

                                            
6 On the cards: The debt crisis facing Scottish CAB clients, Cathy Sharp, January 2004 



Executive Commitment 
 
9. The requirement for surplus income and the lack of provision for freezing of 

interest and composition of debts contained within the Draft Regulations 2004 
are likely to reduce significantly the number of bureaux clients able to access 
and benefit from the scheme.  CAS would therefore like to see a commitment 
from the Scottish Executive in respect of the following things: 

 
Pilot schemes: The Debt Arrangement and Attachment (Scotland) Act 2002 
makes provision for the implementation of pilot projects.  We would like 
commitment from the Executive that they will actively develop, implement and 
evaluate such schemes.  In particular, CAS asks for urgent consideration to 
be given towards a pilot for individuals with little or no surplus income, in 
order to address the needs of low income users. 
 
Monitoring and evaluation: In order to assess the impact of the scheme, it is 
critical that the Executive closely monitors and evaluates its implementation.  
CAS would like a commitment from the Executive that it plans to undertake 
robust research in this area, in order to establish, for instance:  

 

• who is being excluded from the scheme, on what grounds, and what 
can be done to increase access 

 

• how many schemes successfully manage to negotiate the freezing of 
interest and composition of debts 

 

• does the scheme work as a debt management tool, or is it primarily a 
diligence-stopper 

 

Furthermore, CAS would like the results of such research to be made publicly 
available in a timely fashion. 

 
10. Finally, given the inevitable resource implications that the introduction of the 

scheme will have on provision of money advice, CAS would like a 
commitment form the Executive about long-term additional funding that will 
be made available to the sector.  The Communities Committee addressed 
this point in its written response to the draft regulations consultation, inviting 
the Executive to respond to concerns about additional funding of the sector 
beyond 2005. 

 
 
Lindsay Isaacs 
Citizens Advice Scotland 
February 2004 
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Dear Steve 
 
Scottish Executive Debt Arrangement Scheme 
Concerns raised by the Council of Mortgage Lenders (CML) 
 
The purpose of this letter is to advise the Communities Committee about the concerns of the Council of 
Mortgage Lenders (CML) regarding secondary consultation on draft regulations for the Debt 
Arrangement Scheme (DAS).  I would be grateful if you could bring this letter to the attention of the 
Committee. 
 
As I indicated in my earlier telephone discussion with you, the CML wrote to Executive officials in 
September and a meeting took place in November to consider the concerns raised by CML.  As part of 
the follow-up to that meeting, Executive officials advised that the Communities Committee was 
considering the draft DAS regulations and had raised a number of questions in respect of the inclusion of 
secured lending.   Given the Committee’s interest, I thought it would be helpful for them to be aware of 
the serious concerns that CML has about the inclusion of secured lending in the DAS, and the potential 
negative impact on mortgage lending in Scotland.  I have advised officials at the Scottish Executive that I 
am writing to you and a copy of this letter has been sent to Gordon Temple in the Justice Division.  I 
hope that the Committee will take account of the concerns of the CML in its consideration of the DAS 
regulations 
 
Council of Mortgage Lenders 
 
The Council of Mortgage Lenders (CML) is the representative trade body for the residential mortgage 
lending industry.  Its 143 members currently hold over 98% of the assets of the UK mortgage market.  
CML Scotland represents those members lending in Scotland to owner occupiers, the private sector and 
to support new-build, housing transfer, repair and improvement in the social housing sector. There are 
over 900,000 mortgages in Scotland totalling over £40 billion.  
 
The CML has a long tradition of working with government at UK and Scottish levels to inform policy 
development.  Since devolution, the CML and its members have made positive contributions to a range of 
policy issues being taken forward by the Scottish Executive including the Housing Improvement Task 
Force, single survey pilots, Modernising Scotland's Social Housing and a review of the process of 
transferring council housing to community ownership.  In all of these instances, the CML had the 
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opportunity to state its views and the Executive has been able to draw on the expertise of CML and its 
members in making policy decisions.  This is not to say that the views of CML have always prevailed.  
However, in all of the above cases, the consultation process allowed the CML the opportunity to clearly 
set out its position and argue its case. 
 
Debt Arrangement Scheme 
 
The CML believes that it has not been afforded the same opportunity within the consultation process in 
respect of the Debt Arrangement Scheme.  In particular, the initial consultation in July 2002 specifically 
excluded secured lending and the CML responded to the initial consultation process on that basis.  
However, the Scottish Executive subsequently issued secondary consultation in August 2003 on the basis 
that secured lending should be included in the Debt Arrangement Scheme.  The timescale for secondary 
consultation was six weeks.  
 
CML has serious concerns about including secured lending in the Debt Arrangement Scheme.  These 
concerns are set out in the attached letter to the Scottish Executive dated 18 September.  In summary, the 
CML believes that: 
 

o Secured loans should be excluded from the DAS programme due to the robust forbearance 
requirements under mortgage regulation by the Financial Services Authority.  

o Any restriction on lenders’ ability to enforce their security could adversely affect both the 
cost of borrowing and the broad range of customers who currently aspire to 
homeownership.  

o Mortgage payments should be treated as Continuing Liabilities 

 

From the subsequent discussion with Executive officials, our understanding is that the regulations are 
seeking to distinguish between "arrears" and " the advance".   The key point from a lenders' perspective is 
that if a calling up notice is served in respect of debt recovery, the creditor is requiring the debtor to 
discharge the whole debt including any arrears. If the debtor fails to clear the whole amount due, 
including any arrears then the creditor is entitled to repossess and sell the security subjects and clear both 
arrears and the principal sum from the proceeds of sale.  It would not be competent to exclude the arrears 
from the notice as they form part of the debt secured by the Standard Security. This is explained in the 
attached letter to the Executive dated 18 December. 
 
The CML is concerned that the regulations, as currently drafted, could have serious implications for 
mortgage lending in Scotland.  Executive officials have advised that revised draft regulations are being 
prepared following discussions with a number of bodies, including the CML. These will be issued shortly 
and the CML will be invited to comment on the revised draft.  However, based on discussions to date, our 
understanding is that the Executive is unlikely to exclude secured lending. 
 
Communities Committee 
 
In view of the serious concerns of CML and lenders, I would ask the Communities Committee to take 
account of this letter and attachments in its consideration of the draft DAS regulations.  I would be happy 
to provide additional information if required.  In addition, representatives of the CML would welcome the 
opportunity to attend a meeting of the Committee to expand on the points raised in this letter and 
attachments. 
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Yours sincerely 
 
 
 
 
John Breslin 
Policy Consultant Scotland 
direct tel/fax: 01786 474159 
mobile: 07947 600265 
email: john.breslin@cml.org.uk 
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COMMUNITIES COMMITTEE 
 

24 March 2004 
 

DEBT ARRANGEMENT SCHEME – DRAFT REGULATIONS 
 

Written evidence from Money Advice Scotland 
 
Money Advice Scotland welcomes the invitation to respond to the Debt 
Arrangement Scheme (Scotland) Regulations 2004. 
 
In the main we welcome the Regulations, particularly where Money Advice 
Scotland had made recommendations which have been taken on board in the 
re-drafting of the Regulations. However, we wish to raise the following issues. 
 
Regulation 11 (1)(f) – We are concerned that one of the functions of the 
money adviser is that of court representation. Whilst fully accepting that this is 
an integral part of the process, we are extremely concerned that there will not 
be enough trained money advisers to perform this task. Currently not all 
agencies will allow members of staff to provide court representation, which 
could have the effect of debtors having to go elsewhere. We would also raise 
the issue of the need to change the existing court rules which will allow lay 
representation at the various levels within the Sheriff Court, as presently 
where lay representation can be provided it is on a limited basis for small 
claims. 
 
Regulation 11 (3) – we would recommend that the money adviser must have 
regard to guidance etc 
 
Regulation 16 and 34 – It is our view that the figure of 5% may be too low to 
reflect the amount of work involved. It may also preclude some credit unions 
(and others) from offering a payment distribution service. It could also prevent 
agencies from offering a service to people who have very little to distribute 
anyway. 
 
Given that currently debt managers receive creditor contributions of around 
9% and debt collectors 20% of total debt, by setting the payments at 5% could 
restrict competition, and result in fewer distributors being available. 
 
In terms of ongoing liabilities, debtors could be charged for distributing these 
funds. If a ceiling of say 9% was applied this could also absorb any costs for 
distributing ongoing liabilities.  
 
 
Yvonne Gallacher, Chief Executive 
Money Advice Scotland 
22 March 2004 
 




