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COMMUNITIES COMMITTEE

AGENDA

4th Meeting, 2003 (Session 2)

Wednesday 24 September 2003

The Committee will meet at 10am in Committee Room 2.

1. Debt arrangement scheme: The Committee will take evidence from the
following—

Gerald Murphy, Branch Secretary, Institute of Credit Management

Yvonne Gallacher, Chief Executive, Money Advice Scotland

Susan McPhee, Head of Social Policy and Public Affairs, Citizens Advice
Scotland
Margaret Burgess, Manager, East Ayrshire Citizens Advice Bureau.

2. Subordinate legislation: The Committee will consider the following negative
instruments—

the Form of Repair Notice (Scotland) Regulations 2003 (SSI 2003/335)

the Form of Improvement Order (Scotland) Regulations 2003 (SSI 2003/336)

the Housing Grants (Form of Cessation or Partial Cessation of Conditions
Notice) (Scotland) Regulations 2003 (SSI 2003/337)

the Housing Grants (Form of Notice of Payment) (Scotland) Regulations 2003
(SSI 2003/338)

the Environmental Impact Assessment (Water Management) (Scotland)
Regulations 2003 (SSI 2003/341).

Jim Johnston
Clerk to the Committee

Tel. 0131 348 5211
email: james.johnston@scottish.parliament.uk

***********************
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COMMUNITIES COMMITTEE

24 September 2003

DEBT ARRANGEMENT SCHEME – DRAFT REGULATIONS

Written evidence by Money Advice Scotland

1. Background to Money Advice Scotland

Money Advice Scotland (MAS) was set up in 1989, courtesy of a grant by the
Scottish Consumer Council, in recognition of a need for a national
organisation to represent the views of money advisers.  The organisation’s
main aims are to promote free, independent, impartial, confidential money
advice, and to address education of consumers in debt. MAS exists to raise
the standards of money advice in Scotland, in order that clients can receive
the very best quality of advice.

Member organisations include Local authorities, CABx, independent advice
agencies. The above members enjoy the right to vote. In order to be eligible
for membership members must sign up to the MAS statement of good
practice, which sets out the conduct of individuals when dealing with clients
and credit industry. MAS members also have to adhere to the principles within
the  “Good Practice Guide”.

Other members, include those who are supportive of our aims and objectives,
but do not meet the criteria for full membership of the organisation. For
example, banks, building societies, chartered accountants, or those money
advisers who do not spend a considerable amount of their working week
offering money advice.

2. The future of Money Advice Scotland and the legislation to
introduce                   Debt Arrangement Schemes

At last year’s AGM, the membership voted to explore the possibility of be
coming an Institute of Money Advice for Scotland. Debate also took place at
our Annual Conference in June, when Conference showed very strong
support for the setting up of an Institute. Research is well underway with all
our stakeholders, and a report will be placed before our AGM in December
2003. The organisation recognises the need to embrace all the players in
money advice whether full time paid staff or volunteers.

The organisation already operates an Approved Centre and offers Scottish
Vocational Qualifications in Advice and Advocacy, and is an Investors in
People Organisation. An Institute of Money Advice will build upon what is
already in place.
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In our view the certification of money advisers will dovetail neatly with our
aspirations to become an Institute of Money Advice, which will set standards,
and will develop a framework of categories of membership

3. Recent consultation day on the draft Regulations

Over forty members attended a Consultation Day on the Regulations,
whereby the sections which the Scottish Executive requested comments were
discussed, and many of those comments are included in this written evidence,
having come from the membership itself.

4. General Comments on the Draft Scottish Statutory Instrument

In our view some of the language used needs interpretation. For example,
“surplus income fund”, and “fit and proper person”.

The guidance will require to be robust, and for a mechanism to be in place to
ensure that the adviser has adhered to the guidance. A suggestion is for the
adviser to make a declaration, when signing the Debt Arrangement
application, that they have followed the guidance. This would also help
address the issues of where fee chargers are operating, and the legislation
requiring them to give details of free sector advice agencies.

5. Specific Comments on the Draft Scottish Statutory Instrument

In principle the concept of a Debt Arrangement Scheme being available to
consumers is welcomed. It will provide another tool in the toolkit for debtors,
and advisers alike. There are some concerns however, regarding the roles
and responsibilities for money advisers, particularly, but not exclusively those
who may be volunteers.

6. Access to Debt Arrangement Schemes and Approval of Money
Advisers

There are concerns as to the availability of money advisers to operate the
scheme. Depending on the levels set within the certification/accreditation
framework will determine how many money advisers will be eligible to apply to
be certificated. Also, debtors living in rural or island communities may not
have direct access to the scheme if they do not have a money adviser who is
certificated, who is operating within the distance suggested at Regulation  8
(2) (b)

Many money advisers felt that it was their organisations which should be
approved and that they should be providing a quality assurance framework, in
the first instance which would enable the money adviser to be approved.
There were concerns as to what would happen if, for example a money
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adviser was due to appear in court, and wasn’t available to do so, due to
sickness, in which case another adviser needs to be able to fill the breach.

Some money adviser have expressed concerns that they are liable for the
information included in the applications by the debtor , and if it transpires that
there is an issue with the figures provided by debtors the advisers could be
called to account to the Court. It was difficult to comment on the application
Form for debt arrangement applications, and how that will impact on debtors
and money advisers, as the Form has yet to be produced. However, the Form
in general terms needs to be easily understood, clear, simple language used,
and adequate room for the debtor to give details on their particular
circumstances.

Some individuals who managed services, were unclear as to whether they too
could become certificated advisers.

Adviser felt that the approval period for money advisers and payment
distributors should be the same. Also that audit checks need to be done for
both advisers and payment distributors. There was a strong belief that
‘firewalling’ needs to be in place, particularly where payment distributors also
provide a money advice service.

With regard to the ‘fitness’ test many agreed that the fitness test should
include demonstrated competence, as well as not having committed offences
of theft, fraud or dishonesty. Currently the Consumer Credit Act requires a “fit
and proper” person test, and no focus whatsoever on competence of the
individual to provide credit, debt collection services etc. New guidance has
been produced for debt collection and debt management but it doesn’t go far
enough in terms of individuals having to demonstrate competence. The
financial services sector as a whole, is moving towards a training and
competence regime of regulation. Money advice is a part of the system, and
individuals should also be working towards a goal of “best advice”

There are some concerns that individuals who are not competent could be
involved in the Debt Arrangement Schemes. In our view any person involved
in providing such a service, should have Professional Indemnity in place, and
hold a Standard/Group Consumer Credit Licence from the Office of Fair
Trading or have exemption, e.g. local authorities. They need to demonstrate
competence and be prepared to engage in Continuing Professional
Development.

7. Capacity of the sector to respond

Issues have been raised as to whether there will be sufficient hardware or
access to the internet in place, within agencies which are likely to participate.
Some local authorities and others do not allow access to the internet – only
intranet, which could have an effect on the effectiveness of the system were it
to be web based.
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On the face of it, many individuals view the debt arrangement schemes as a
continuation of the work they carry out currently, except that it will incur more
time, and other resources, both in terms of the money adviser and their
manager. It will in some ways replace the work carried out by Insolvency
Practitioners who currently are involved in Protected Trust Deed work.

Advisers will require to be trained in terms of their new roles and
responsibilities and the joint project between Money Advice Scotland and
Citizens Advice Scotland is seeking to provide the training required.

There are some concerns about capacity of money advisers in the future to be
able to respond to demand, where funding is in place for only 2-3 years. The
recent injection in funding, by the Scottish Executive has been a boost to the
sector, however there are concerns that if the funding is not continued beyond
2005, there will be gaps left in terms of money advice provision, and
certificated money adviser in particular.

8. Persons who may not be approved – Regulation 7

Whilst agreeing with the main thrust of this section, our consultation day threw
up some issues around, the possible conflict between local authorities
departments, some of whom would be dealing with the client as an adviser
and some as a debt collector. Some local authorities advisers prioritise the
debts regardless of the stage of diligence, and some have policies in place
which do not enable advisers to refer to other agencies, even if they cannot
complete the advice themselves.

Concern was also expressed regarding Sheriff Officers etc as some Sheriff
Officers have set up businesses under other names, but are connected to the
parent or subsidiary business. In our view, there needs to be some form of
declaration about the association between businesses, which have an interest
in the same client.

In our view cognisance needs to be taken that money advisers are often
working with vulnerable people. We recommend that all advisers should be
subject to a check through Disclosure Scotland, and that either Regulation 7
(2)(d) be expanded to include such offences as assault, sexual offences, or
other crimes against the person, or a new Regulation created.

9. Functions and duty of a money adviser  - Regulation 8

One of the first questions which arose was around whether telephone advice
would be covered, as the adviser would not be meeting the client face to face,
and everything would be done either by telephone, and/or post.
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The draft Regulations regarding the above need clarification. For example,
Regulation 8(1)(f)  “act as a lay representative in a court,…”  This needs to be
related only to 8 (1) (a – d) , otherwise money advisers could be expected to
do everything.   Suggest it reads “act as lay representative in relation to debt”

Lay representation in the courts always raises issues as many money
advisers presently are unable to gain access to the Courts, as sheriffs on
occasion will not permit representation. In our view it would be advantageous
if Sheriffs received training in this area of civil law, in order to understand the
particular difficulties faced by people in debt. It would also help inform other
decision -making. We raised this point in earlier evidence. MAS would be
willing to assist in the training.

With regard to access to money advisers, we believe that Regulation 8 (2) (b)
should be amended by deleting existing Regulation and replacing it with
“Supply the name of the three nearest certificated advisers”

It is understood that there could be occasions when local authority money
advisers (and perhaps others) who could not continue to act for a debtor, who
had breached the Social Security Administration Act, and had for example,
fraudulently claimed benefit. The money adviser in these circumstances is not
allowed to act as they would be condoning the fraudulent act.

It is our view that robust Guidance will be fundamental in ensuring the quality
of the debt arrangement applications prepared by money advisers. It should
set out the following:

• What levels of income and expenditure are acceptable. Will the BBA/MAT
trigger figures be used as a guide.

• Disability benefits should not be taken as part of the income assessment
as they are for the individual’s particular needs

• Should state that Professional organisations exist offering support services
including MAS, CAS and MATRICS

• When a money adviser can refuse to continue to act for a client, or when
they (adviser) can withdraw from acting on behalf of the client.

• What levels of training and competence are required
• How the adviser will be expected to collect statistics etc
• What forms etc require to be completed

10. Payments Distributors – Regulation 10 -12

Advisers were of a view that the draft Regulations would allow local
authorities, and other organisations to be payment distributors, and they were
concerned as to how independent and impartial they would be when setting
repayment programmes, if there was a financial incentive in doing so.  Clearly
there needs to be guidance required on the relationships between advisers
and the distributors, particularly if they are within the same or related
company.
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With regard to administration we believe there should be a top figure of no
more than 11%.

11. Information on the DAS  Register – Regulation 14

A number of concerns were raised with regard to the inclusion of National
Insurance numbers, and date of birth. This was on the basis that if someone
accessed the Register inappropriately then they could possibly assume the
person’s identity. Given the money laundering regulations in place, it is not
considered necessary to include a full date of birth, rather age. It was also
considered to be unnecessary to include the individual’s business address if
their home address is included. However, if the debtor is a sole trader or small
business then it would be acceptable to include the person’s business
address, but not necessarily his home address also.

12. Access to, and use of information on the DAS Register –
Regulation 15

Advisers also considered they should have access to the Register, in order to
be aware in the event that a debtor had previously gone to another money
adviser for advice etc. Debtors also need to be able to access the information.
There were some concerns about the use of the Register data in terms of
credit referencing, and it was unclear as to whether information on Individual
Voluntary Arrangements, and Administration Orders in England and Wales
was included on credit reference agencies.

13. Approval of Debt Payment Programme – Regulation 17 -

A pre requisite is that the application for approval of a Debt Payment
Programme should be free to a debtor. Currently voluntary arrangements are
free to debtors.

There were concerns expressed as to who would send the proposals to the
DAS Administrator, and who would regulate etc Clarification is also sought as
to what the attitude would be regarding discretionary matters.

Another issue of concern was that the appeal process seemed complex, and
there does not appear to be legal aid available. The timescale is too short.

14.        Discretionary conditions – Regulation 27

With regard to discretionary conditions specified, consideration was given as
to whether there should be an exemption where equity exists on homes up to
the value of £20,000.

We have grave concerns regarding Regulation 27 (2)(b), as it is viewed that
debtors should be given the opportunity to make payments by standing order
etc before having to resort to an arrestment of their earnings. It is our
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understanding that individuals opting for Protected Trust Deed do not have
the payments deducted by their employer. If default occurs then the sanction
of having an Earnings Arrestment could be put in place at that time.

In our view debtors should be able to make payments for a continuing liability
without reference to creditors. If creditors don’t agree this could have serious
consequences for the debtor, especially if they fail to take account of  those
sums out of any other household income.

Regulation 27 (2) (d) needs clarification as to the purpose of such a
Regulation, as it could be deemed to be too intrusive.

Regulation 27 (2) (e) needs clarification and interpretation with regard to
“surplus income fund”

Regulation 27 (2) (f) needs clarification as to what any “reasonable” condition
would be, and who would set the terms of the test. This issue could be
addressed in the guidance notes.

15. Methods of payment – Regulation 29

It is our view that debtors should have the option of how they will pay their
debts (see also earlier notes)

16. Effect on creditors – Regulation 32

Regulation 32 (1)  (a)  should also include an earnings arrestment. There is
no good reason why it shouldn’t be included. By not including it as part of the
approval could undermine the whole programme for the debtor, and would
indeed show preference for one creditor over another.

17. Grounds for revocation – Regulation 42

We suggest that Regulation 42 should read “Approval of a debt payment
programme already agreed, may be revoked…”

Regulation 42 (a) is an issue as “without good cause” needs interpreation,
and also what Guidance will there be for the DAS Administrator to decide
what constitutes “without good cause”

18.      Notification of revocation – Regulation 44

There is no indication whether the revocation of the programme can be
appealed against (esxcept on a point of law), or who would deal with it. It is
recommended that an additional provision of a “Minded to Revoke” be
included similar to that under the Consumer Credit Act.
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19.       Schedule 2

With regard to fees, it is recommended that any search fees are waived for
money advisers with regard to inspection of the Register. There already exists
an arrangement with one of the major credit reference agencies, that where a
debtor goes through a money adviser then they do not have to pay the normal
fee to obtain a copy of their credit reference. This saves debtors money, and if
the system could be set up in a similar way then both debtors and advisers
could benefit.

In our view the DAS scheme mirrors that of Voluntary arrangements and,
presently there are no costs other than postage. If fees are charged to money
advice agencies this could have a bearing on the number, which will
participate in the scheme.

Yvonne Gallacher, Chief Executive
Money Advice Scotland
16 September 2003
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COMMUNITIES COMMITTEE

24 September 2003

SUBORDINATE LEGISLATION

The Form of Repair Notice (Scotland) Regulations 2003 (SSI 2003/335)

The Form of Improvement Order (Scotland) Regulations 2003 (SSI
2003/336)

The Housing Grants (Form of Cessation or Partial Cessation of
Conditions Notice) (Scotland) Regulations 2003 (SSI 2003/337)

The Housing Grants (Form of Notice of Payment) (Scotland) Regulations
2003 (SSI 2003/338)

The Environmental Impact Assessment (Water Management) (Scotland)
Regulations 2003 (SSI 2003/341)

1. The following negative instruments were previously circulated to Committee
members on 7 July 2003.  An Executive Note accompanies each instrument.
No motions to annul these instruments have been lodged.

The Form of Repair Notice (Scotland) Regulations 2003 (SSI 2003/335)

2. The Form of Repair Notice (Scotland) Regulations 2003 (SSI 2003/335) was
laid on 27 June 2003, and is subject to negative procedure. That is, it comes
into force on 9 October 2003 and will remain in force, unless it is annulled by
the Parliament within 40 days of being laid before the Parliament.

3. These Regulations propose to update the form of repair notice that is served
by a local authority when repairs are required for a house in serious disrepair.
The Executive state that the aim of the update is to ensure all legislative
references are up to date and to make the regulations and form of repair
notice more understandable and that there are no changes to the effect of the
form.

4. The Subordinate Legislation Committee considered the instrument at its
meetings on 2 and 9 September 2003.  The Subordinate Legislation
Committee reported1 (see Annex A) that it wished to draw the attention of the
lead committee to the Executive’s response regarding whether these
regulations and the following three regulations should have been codified
together as in the previous series.  The Scottish Executive’s response to
these queries is included in the Subordinate Legislation Committee’s report.

5. The Committee is required to report by 6 October 2003.

                                           
1 Subordinate Legislation Committee, 4th Report, 2003 (Session 2), Report on Subordinate
Legislation.
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The Form of Improvement Order (Scotland) Regulations 2003 (SSI 2003/336)

6. The Form of Improvement Order (Scotland) Regulations 2003 (SSI 2003/336)
was laid on 27 June 2003, and is subject to negative procedure. That is, it
comes into force on 9 October 2003 and will remain in force, unless it is
annulled by the Parliament within 40 days of being laid before the Parliament.

7. These Regulations propose to update the improvement order that is used by a
local authority when a house which is not in a housing action area fails to
reach a tolerable standard and requires repairing.  The Executive state that
the aim of the update is to ensure all legislative references are up to date and
to make the regulations and form of repair notice more understandable and
that there are no changes to the effect of the form.

8. The Subordinate Legislation Committee considered the instrument at its
meetings on 2, 9 and 16 September 2003.  The Subordinate Legislation
Committee reported2 (see Annex B) that it wished to draw the attention of the
lead committee to the instrument on the grounds that the regulations are
drafted imperfectly.  The Executive have undertaken to amend these
regulations after a trial period.  The Scottish Executive’s responses to these
queries are included in the Subordinate Legislation Committee’s report.

9. The Committee is required to report by 6 October 2003.

The Housing Grants (Form of Cessation or Partial Cessation of Conditions
Notice) (Scotland) Regulations 2003 (SSI 2003/337)

10. The Housing Grants (Form of Cessation or Partial Cessation of Conditions
Notice) (Scotland) Regulations 2003 (SSI 2003/337) was laid on 27 June
2003, and is subject to negative procedure. That is, it comes into force on 9
October 2003 and will remain in force, unless it is annulled by the Parliament
within 40 days of being laid before the Parliament.

11. These Regulations set out the form of notice that is to be used by a local
authority when some or all of the conditions that apply when a local authority
have provided payment of an improvement or repairs grant for means of
escape from fire for a house in multiple occupation cease to apply.

12. The Subordinate Legislation Committee considered the instrument at its
meetings on 2, 9 and 16 September 2003.  The Subordinate Legislation
Committee reported3 (see Annex C) that it wished to draw the attention of the
lead committee to the Executive’s responses on the various issues on
technical and drafting points raised by the Subordinate Legislation Committee.
The Scottish Executive’s responses to these queries are included in the
Subordinate Legislation Committee’s report.

                                           
2 Subordinate Legislation Committee, 5th Report, 2003 (Session 2), Report on Subordinate
Legislation.
3 Subordinate Legislation Committee, 5th Report, 2003 (Session 2), Report on Subordinate
Legislation.
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13. The Committee is required to report by 6 October 2003.

The Housing Grants (Form of Notice of Payment) (Scotland) Regulations 2003
(SSI 2003/338)

14. The Housing Grants (Form of Notice of Payment) (Scotland) Regulations
2003 (SSI 2003/338) was laid on 27 June 2003, and is subject to negative
procedure. That is, it comes into force on 9 October 2003 and will remain in
force, unless it is annulled by the Parliament within 40 days of being laid
before the Parliament.

15. These Regulations prescribe the form of notice that a local authority is
required to register in the Land Register or the General Register of Sasines in
respect of a payment of an improvement or repairs grant, or a grant for fire
escapes for a house in multiple occupation.

16. The Subordinate Legislation Committee considered the instrument at its
meetings on 2 and 9 September 2003.  The Subordinate Legislation
Committee reported4 (see Annex D) that it wished to draw the attention of the
lead committee to the Executive’s undertaking to follow the wording of the
parent Act in order to make the regulations clearer when revisiting these
regulations in future.  The Scottish Executive’s response to these queries is
included in the Subordinate Legislation Committee’s report.

17. The Committee is required to report by 6 October 2003.

The Environmental Impact Assessment (Water Management) (Scotland)
Regulations 2003 (SSI 2003/341)

18. The Environmental Impact Assessment (Water Management) (Scotland)
Regulations 2003 (SSI 2003/341) was laid on 1 July 2003, and is subject to
negative procedure. That is, it comes into force on 10 October 2003 and will
remain in force, unless it is annulled by the Parliament within 40 days of being
laid before the Parliament.

19. These Regulations aim to expand the range of water management for projects
for agriculture that will be subject to the planning system and also to remove
large numbers of routine planning applications for such projects by various
means to make the planning system more efficient.  Specifically they propose
to ensure the implementation of Directive 85/337/EEC (also known as the
environmental impact assessment (EIA) Directive) on the assessment of
water management for projects for agriculture, including irrigation and land
drainage projects, within the meaning of development and thus subject to the
EIA requirements associated with the Town and Country Planning system in
Scotland.  The EIA Directive requires projects likely to have significant effects
on the environment to be subject to a consent procedure.

                                           
4 Subordinate Legislation Committee, 4th Report, 2003 (Session 2), Report on Subordinate
Legislation.
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20. The Subordinate Legislation Committee considered the instrument at its
meeting on 2 September 2003 and agreed that no points arose on this
instrument.  The Environmental and Rural Development Committee
considered the instrument at its meeting on 10 September 2003 and agreed
that it had no recommendations to make to the Communities Committee on
this instrument.

21. The Committee is required to report by 6 October 2003.

Jim Johnston
Clerk to the Committee



Annex A

5

 Excerpt from Subordinate Legislation Committee report, (4th Report, 2003
(Session 2), Report on Subordinate Legislation)

Appendix 2

THE FORM OF REPAIR NOTICE (SCOTLAND) REGULATIONS 2003 (SSI
2003/335)

On the 2nd September the Committee asked the Executive for an explanation of the
following matter:-

“The Committee notes that the previous series of notices were codified together in a
single instrument whereas now each notice is provided for in a separate instrument.
The Committee would welcome an explanation from this departure from previous
practice and if this matter was subject to discussion with local authorities.”

The Scottish Executive responds as follows:

1. The previous series of notices were codified as a set of 7 forms.  The current
series of 4 notices seek to revoke 4 of the previous series.  2 others are intended to
be revoked by another instrument to be laid shortly.  The final notice in the previous
series relates to well maintained payments which is not a matter dealt with in the
subordinate legislation currently being brought forward.

2. The Executive is aware that it would have been possible to produce the forms
in a single instrument but it was felt that it was simpler and easier to produce
individual instruments at this time.  In the event that the forms are amended or
revoked in the future it will be a straightforward exercise to effect such amendment
or revocation without requiring reference to other forms that are not being amended
or revoked.

3. Local authorities expressed no preference to whether the forms were
produced individually or as a series.

Scottish Executive

4 September 2003
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Excerpt from Subordinate Legislation Committee report, (5th Report, 2003
(Session 2), Report on Subordinate Legislation)

Appendix 1

THE FORM OF IMPROVEMENT ORDER (SCOTLAND) REGULATIONS 2003 (SSI
2003/336)

On the 2nd September the Committee asked the Executive for an explanation of the
following matter:-

“The Executive is asked to explain why note 5 of the Order states that an appeal
may be brought within 21 days of the date of the order whereas the enabling power
(s.129 of the 1987 Act) states that the notice of an appeal can be given within 21
days of the date of service of the Order.”

The Scottish Executive responds as follows:

1. The Executive agrees that section 129 enables an appeal to be made by
giving notice of appeal within 21 days after date of the service of the notice. However
there is nothing in the Act to indicate how such a notice is to be served.  It is highly
likely that the earliest date on which a notice will be served will be the date of the
notice itself.  It is therefore arguable that it is more prudent to direct the recipient of a
notice to make an appeal within 21 days of the date of the notice, thus reducing the
risk of an appellant mistakenly making an appeal out of time.

2. However the Executive appreciates the Committee’s view on this and will
consider revisiting these regulations to make them clearer and more helpful to the
reader.

Scottish Executive

3 September 2003
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Appendix 2

THE FORM OF IMPROVEMENT ORDER (SCOTLAND) REGULATIONS 2003
(SSI 2003/336)

On the 9th September the Committee asked the Executive for further clarification of
the following matter:-

“The Committee welcomes the Executive’s undertaking to look again at the
regulations, in order to clear up the confusion that exists relating to the time limit for
lodging the notice of an appeal.  The Committee would be grateful for an indication
from the Executive as to when such an amendment could be expected.”

The Scottish Executive responds as follows:

1. The Executive would intend to look at revisiting the Regulations once the local
authorities have had an opportunity to use the form prescribed after the 1st October.
The rationale of allowing this “bedding down” period is to see whether other points
arise from the use of the form which might suggest scope for amendments to be
made.  The Executive would consider that this would be over a period of months
rather than weeks.

Scottish Executive

11 September 2003
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Excerpt from Subordinate Legislation Committee report, (5th Report, 2003
(Session 2), Report on Subordinate Legislation)

Appendix 3

THE HOUSING GRANTS (FORM OF CESSATION OR PARTIAL CESSATION OF
CONDITIONS NOTICE) (SCOTLAND) REGULATIONS 2003 (SSI 2003/337)

On the 2nd September the Committee asked the Executive for an explanation of the
following matters:-

“The Committee asks why the wording of the notice does not follow the parent Act.  It
seems that in terms of paragraphs 4 and 6 of Schedule 19 what the notice should
provide is a statement that the liability of the owner of the house to make payment
under paragraph 1 has been satisfied and that in consequence the conditions
specified in section 246 cease to be required.  Instead what paragraph 2 of the
notice states is that the “notice of payment” is not required and that as a result the
local authority “confirms” that the conditions no longer apply.”

“The Executive is asked to explain why the notice appears to allow partial
disapplication of the conditions when this does not appear to be provided for in the
enabling provisions.”

“The Committee asks the Executive why there are no footnotes directing the reader
to the provisions that apply section 246 and Schedule 19 to repairs grants and fire
escapes for HMOs as well as to improvement grants.”

“The Executive is also asked to indicate why in the heading to the notice and in
paragraph 2 of the notice, Schedule 19 is described as “Schedule 19 of” not
“Schedule 19 to” the Act.”

The Scottish Executive responds as follows:

First Question
1. The Executive respectfully disagrees with the Committee’s view that
paragraph 4 of Schedule 19 requires any statement to be made.

2. The Executive does agree that paragraph 6(1) requires the local authority in
the notice to state that observance of any of the conditions specified in section 246
has ceased to be required.  The Executive does not see how it could be reasonably
argued that the form of notice in the regulations has failed to comply with that
requirement.  The Committee appears to take that view on the basis that the relevant
statement is given by way of “confirmation”.  The Executive respectfully disagrees
with any suggestion that, in consequence, the notice in the regulations is misleading
or in any way ultra vires.

Second Question
3. The Executive respectfully disagrees with the Committee’s statement that the
enabling provisions do not provide for partial disapplication.  Paragraph 6(1) of
Schedule 19 in terms provides for a cessation of “any conditions” specified in section
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246.  That reference to “any” – as opposed to “all” – conditions seems to the
Executive clearly to imply the possibility of partial disapplication.  That is why the
words in the notice, in square brackets, allow for partial disapplication as well as total
disapplication.

Third Question
4. There is no reference in the order to section 246 of the 1987 Act.  The
Executive is not, therefore, persuaded that there should have been any footnote
explaining the application of section 246 to repairs grants and grants for means of
escape from fire from a house in multiple occupation.

5. However, on reflection, the Executive can see that it might be thought
appropriate for the purposes of certain readers to give some explanation of how the
relevant statutory provisions merge together.  That could perhaps be done in the
explanatory note.  We will give further consideration to that matter and may change
the terms of the explanatory note in consequence in future prints of the regulations.

Fourth Question
6. The Executive of course accepts that the preferred and more common
practice is to refer to a schedule “to” an Act rather than to refer to a schedule “of” an
Act.  It apologises for failing to do that here.

Scottish Executive

4 September 2003
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Appendix 4

THE HOUSING GRANTS (FORM OF CESSATION OR PARTIAL CESSATION OF
CONDITION NOTICE) (SCOTLAND) REGULATIONS 2003 (SSI 2003/337)

On the 9th September the Committee asked the Executive for an explanation of the
following matters:

1. Whilst the Committee notes the Executive’s position that reference to “any” as
opposed to “all” conditions in paragraph 6(1) of Schedule 19 implies the possibility of
partial disapplication, having regard to the overall context of the grant provisions it
continues to have reservations about the vires of the form in so far as it purports to
provide for partial cessation of conditions.

2. The conditions relating to grants are set out in section 246.  No further
conditions may be added to these statutory conditions nor can a local authority apply
only some of the conditions.  All of the conditions apply to every relevant grant under
the Act.

3. The Committee observes that, where any of the conditions are breached,
paragraph 1 of Schedule 19 provides that the local authority must recover the whole
of the amount paid as grant.  There does not appear to be any provision for part only
of the grant to be recovered.

4. Paragraph 2 provides for the suspension of the sanction in paragraph 1 to
allow a breach of the statutory conditions to be remedied.  Paragraph 3 provides that
where a breach cannot be remedied and the local authority is satisfied that this was
due to any fault of the owner they may direct, subject to the consent of the Scottish
Ministers and subject to any conditions that they may approve, that “the said
provisions” shall not have effect “in relation to the breach”.  There does not appear to
be any provision for the recording of any conditions that may be attached to the
direction.

5. The Committee assumes that the phrase “the said provisions” refers to the
phrase “the operation of section 246” in paragraph 2 as no other provisions are
mentioned in paragraph 3, and paragraph 3 must obviously be read with paragraph
2.

6. It is not clear from the wording of paragraph 3 that this means that the
condition breached will henceforth cease to apply in relation to the property or only
that the local authority need not apply the statutory sanctions in respect of that
particular breach.  The Committee’s doubts are reinforced the power in paragraph 3
to attach conditions to the waiving of the sanctions provided for in the Act.   In other
words, paragraph 3 seems to be directed to the waiving of the sanctions for breach
of a condition in section 246 rather than the removal of the condition itself.

7. The Committee observes that paragraph 4 provides that — “Upon the
satisfaction of a liability of an owner to make payment under paragraph 1 above to a
local authority observance with respect to the house of the conditions specified in
section 246 shall cease to be required”.    However, in terms of the Act the liability of
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an owner ceases not only where the grant has been reclaimed under paragraph 1 of
Schedule 19, but also for example, on the expiry of the statutory period of 5 years,
voluntary repayment under section 247 and by virtue of paragraph 12 of Schedule
20.   Thus, although Schedule 19 is headed “Consequences of Breach of Conditions
of Improvement Grant”, it seems plain that the wording of paragraph 4 is designed to
cover all the relevant scenarios.

8. It is however by no means clear whether it also extends to the situation
provided for in paragraph 3.  It would certainly seem that the owner will have no
liability in respect of the breach in question but whether this means that the condition
disappears entirely is another matter.

9. The Committee notes that paragraph 4 refers to “the” conditions not “any”
conditions and refers to the liability under paragraph 1 which as mentioned above is
in effect an “all or nothing” provision.

10. Paragraph 6(1) provides that “ In any case, where in pursuance of paragraph
4, observance of any conditions specified in section 246 ceases to be required in
respect to a house the local authority shall so state” in a notice that must be
recorded in the appropriate Register.   Paragraph 6(1) is thus tied to paragraph 4,
which as outlined above makes no provision for partial removal of the statutory
conditions.

11. The Committee therefore remains of the opinion that there are doubts as to
the vires of the form in so far as it purports to provide for partial cessation of
conditions and welcome further clarification of this matter from the Executive.

The Scottish Executive responds as follows:

1. The Executive notes the further points made by the Committee.

2. The Executive nonetheless remains of the view set out in the Executive’s
letter of 4 September.  As there indicated, the Act, in terms, seems to contemplate
partial cessation.  The form reflects that.

3. But even if it were accepted that the points put on behalf of the Committee are
correct the consequence would simply be that, of the two phrases referred to, as
alternatives, in the Order in the following terms -

“[all the conditions]/[conditions [   ]]”

the second would always be the one which in practice would require to be deleted in
the form as used.

4. In all the circumstances, the Executive does not intend to amend the
Regulations in light of this correspondence.

Scottish Executive
11 September 2003
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Excerpt from Subordinate Legislation Committee report, (4th Report, 2003
(Session 2), Report on Subordinate Legislation)

Appendix 3

THE HOUSING GRANTS (FORM OF NOTICE OF PAYMENT) (SCOTLAND)
REGULATIONS 2003 (SSI 2003/338)

On the 2nd September the Committee asked the Executive for an explanation of the
following matter:-

“The Executive is asked why paragraph 2 of the notice refers to subsection (6) of
section 246 (rather than to subsections (1) and (2)) when that subsection does not
appear to impose the requirements in question.”

The Scottish Executive responds as follows:

1. The intention behind the reference in paragraph 2 of the notice to section
246(6) was intended to reflect the requirement in section 246(6) which that
paragraph is, in effect, complying with.

2. However, on reflection, the Executive would consider that it might have been
better in that provision simply to refer to section 246, without specifying any
particular subsection (and thus following the approach taken in the statute itself at
section 246(9)(a)).  It will bear that point in mind when revisiting these regulations.

Scottish Executive

4 September 2003


