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RURAL DEVELOPMENT COMMITTEE

AGENDA

24th Meeting, 2001 (Session 1)

Tuesday 6 November 2001

The Committee will meet at 2.00 pm in Committee Room 1

1. Item in Private: The Committee will decide whether to take item 4 in private.

2. Subordinate Legislation: The Committee will consider the following instrument
under the negative procedure—

The Potatoes Originating in Germany (Notification) (Scotland) Order 2001
(SSI 2001/333)

3. Protection of Wild Mammals (Scotland) Bill: The Committee will consider
written evidence and take oral evidence at stage 2 from—

Ronnie Rose (Scottish Gamekeepers Association)

Tom Parker (National Working Terrier Federation)

Paul Crofts (Scottish Hillpacks Association)

4. Budget Process 2002-03: The Committee will consider a draft stage 2 report.

Richard Davies
Clerk to the Committee



The following papers are attached or are relevant to this meeting:

Agenda item 2

The Potatoes Originating in Germany (Notification) (Scotland) Order 2001 (SSI
2001/333)

The Subordinate Legislation Report on this instrument will be forwarded to Members
once it is published on Friday morning.

Agenda item 3

All amendments lodged by 4.30 pm on Monday 5 November will be e-mailed to
Members and witnesses that evening. Hard copies will be avialable at the Committee
meeting.

Written Evidence submissions will be sent to Members on Friday afternoon.

Agenda item 4

Budget 2002-03 Stage 2 draft report is attached for Members only

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010333.htm
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Rural Development Committee

Protection of Wild Mammals (Scotland) Bill

Evidence at stage 2

At its meeting on 30 October 2001 the committee agreed to take evidence on issues
arising from amendments proposed for consideration at future meetings. An open
call for written evidence was published on the Committee web page the following
morning and 9 replies were received by Noon on Friday 2 November.

The Committee also decided to invite the following organisations to the meeting on 6
November to present oral evidence—

Scottish Gamekeepers Association,
Scottish Hillpacks Association and
National Working Terrier Federation.

When considering evidence, the committee may wish to bear in mind what
constitutes relevant evidence at this point in stage 2.

At stage 1, evidence was taken on the general principles of the Bill.  Now that the
Parliament has agreed to the general principles of the Bill as introduced, further
evidence about the general principles of the Bill may be considered to be irrelevant
at this stage.

Decisions taken on 30 October, have left 3 basic offences defined in section 1—
1. A person who deliberately hunts a wild mammal with a dog commits an offence.
2. An owner or occupier of land who knowingly permits another person to enter or

use it to hunt in contravention of subsection (1) commits an offence.
3. An owner of, or person having responsibility for, a dog who knowingly permits

another person to use it to hunt in contravention of subsection (1) commits an
offence.

As the Committee cannot now consider further amendment to these provisions at
stage 2, evidence on section 1 may be considered to be irrelevant at this stage.

Members should also bear in mind the effect of rule 9.10.5(a) under which an
amendment is inadmissible if it is inconsistent with a decision already taken at the
stage at which the amendment is proposed.   Evidence about potential amendments
that may be inconsistent with the decisions taken on 30 October may also be
considered to be irrelevant at this stage.

A copy of the daily list of amendments lodged today, Friday 2 November is attached.
A list of all admissible amendments lodged up to and including Monday 5 November
and still to be considered will be circulated to members of the committee and
witnesses before the meeting.

Agenda item   3

Rural Development
Committee

6 November  2001
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Written evidence from the following is attached—

British Association for Shooting and Conservation
James Barrington
National Farmers’ Union of Scotland
National Working Terrier Federation
Scottish Campaign against Hunting with dogs
Scottish Countryside Alliance
Scottish Gamekeepers Association
Scottish Hawk Board
Scottish Hill Packs Association
Scottish Landowners Federation

Richard Davies
Clerk
2 November 2001
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Wild Mammal Protection in Scotland
a paper to the

Rural Development Committee

The issue of improving wild mammal welfare in Scotland could be achieved by an
amendment to the Wild Mammals (Protection) Act 1996 and some form of licensing
that could be obtained through the Protection of Wild Mammals (Scotland) Bill.

Wild Mammals (Protection) (Amendment) (Scotland) Bill

While this Bill would be separate from the Protection of Wild Mammals (Scotland)
Bill, it is felt that the result of these two pieces of legislation, running in conjunction
with each other, would be a fundamental benefit to wild mammal welfare.

A change in the Wild Mammal (Protection) Act 1996 would undoubtedly achieve
animal welfare benefits by bringing the law protecting wild mammals more into line
with the law covering domestic and captive animals.

Briefly, the Bill would remove the list of prohibited actions, replacing them with the
offence of causing unnecessary suffering to any wild mammal.  The degree of
protection for lawful hunting would also be removed.  Any act which could be shown
to have caused ‘unnecessary suffering’, which is the legal definition of cruelty, would
be illegal.

Under such new law there would need to be some guidance as to what is considered to
be an unnecessary level of suffering, while allowing pest control to continue within
reasonable limitations.  An authority which can issue licences would be able to
establish codes of practice and lay down the guidelines.

Amendments to the Protection of Wild Mammals (Scotland) Bill

The principle of licensing is already established in the Bill as accepted by the Scottish
Parliament in the debate on 19 September 2001.  The scope of the existing licensing
provision should be amended to establish a licensing authority, appointed by Scottish
Ministers, and to clarify the circumstances under which a licence could be issued.  In
addition, a ‘Wild Mammal Authority’ could supervise the licensing conditions in the
light of ongoing scientific evidence.

During the debate on 19 September, some MSPs spoke of the need to prohibit hunting
with dogs for sport, leaving the use of dogs for pest control to remain legal.  This is
not specifically mentioned in the Bill and there is a difficulty in that none of the
activities which involve dogs is exclusively carried out for sport or pest control.  Even
the gun packs, which would be exempt under the Bill as it currently stands, would
probably accept that there is an element of sport involved.  Likewise, the ‘red-coated’
mounted hunts contain aspects of pest control.  The situation is further confused by
the fact that some ‘red-coated’ mounted hunts operate as gun packs on certain days.

The Bill, as it currently stands, attempts to distinguish between the ‘chasing’ involved
in one type of fox hunt and the ‘flushing’ involved in another.  The former is to be
banned, while the latter remains legal.  In reality, there could be very little difference



between the two at this level, as in both cases the fox is put through a degree of stress
and in moral terms one activity surely cannot be said to be purer that the other.  This
point illustrates how hard it is to differentiate between sport and pest control in animal
welfare terms.

In addition, there are some circumstances which mean that dogs have to be used
underground.  Again, if the concept of pest control is accepted, this activity will have
to be permitted.  The Scottish Society for the Prevention of Cruelty to Animals
reluctantly admitted this in its evidence to the Rural Development Committee.  The
Society has even produced its own code of conduct for terrier work.  Anybody
involved in this activity should be licensed by the proposed authority.

It is fact that all the methods currently available, not just hunting with dogs can, in
some circumstances, fall below a line of what is acceptable in animal welfare terms.
It is therefore logical to put forward a policy which outlaws the aspects of each
method which can cause ‘unnecessary suffering’, rather than one particular activity.
A Bill to amend the Wild Mammals (Protection) Act 1996 in conjunction with the
Protection of Wild Mammals (Scotland) Bill, if altered as suggested, is a way of
comprehensively addressing those cruel activities, whether undertaken primarily for
sport or pest control.

Summary

There appears to be a consensus to allow the use of dogs for pest control, but not
sport.  There are animal welfare problems in both categories and the measures
outlined above could address this situation.

James Barrington
2 November 2001



1 November 2001

By email.

Mr Richard Davies
Clerk to Rural Development Committee
Scottish Parliament
Edinburgh
EH99 1SP

1. NFU Scotland (NFUS) welcomes the opportunity to give supplementary evidence on
amendments that propose new sections after section 1 and on amendments to sections 2 and 3
of the Protection of Wild Mammals (Scotland) Bill.

2.  I will not repeat any previous statements on the generalities of the Bill as they are outlined
in our submission of 10 August 2000 which I refer the Committee to. I will confine
comments to amendments, as set out in the Marshalled List and in the order they appear
there.

After section 1:

3. Amendment 6: Dr Elaine Murray
NFUS does not support the establishment of a Wild Mammals Authority as set out in
amendment 6.  As previously stated, the licensing procedure set out in Section 2 involves
unnecessary and expensive bureaucracy.  It is overly prescriptive.  Restricting the flushing of
a wild mammal from cover to <cover above ground> will seriously compromise effective
control of foxes (see paragraph 4).   The granting of a licence for a period of up to one year
on payment of a fee (s.2 (4)(b)) will be regarded as another tax on sheep farmers and
environmental managers.   NFUS supports the removal of section 2 as set out in amendment
3 (see paragraph 5).

4. Amendment 19: Rhoda Grant
NFUS urges the Committee to agree to amendment 19 in the name of Rhoda Grant.  As
introduced the Bill would restrict the flushing of a wild mammal to <cover above ground>
which will seriously compromise effective pest control.  Dogs are essential for flushing foxes
from below ground, which will be permitted under amendment 19.   Some fox dens in
Scotland’s mountain regions extend over an acre.  The use of dogs below ground in these
situations is the only effective measure to flush foxes.  Other methods such as lamping are
ineffective over this distance on a hill.  Where a newly cubbed vixen is killed, terriers are the
quickest method of despatching the cubs.

Section 2



5. Amendment 3:Mr Mike Rumbles
NFUS urges the Committee to agree to amendment 3 which seeks to leave out section 2.
Reasons are outlined in paragraph 3.  In addition to those stated in paragraph 3, it is pointed
out that the provision for protection of livestock using a single dog (s.2 (7)) is restrictive and
impractical.  There is confusion as to whether there is prohibition on using more than one dog
at the same time.

Section 3

6. Amendment 15:Dr Elaine Murray
NFUS urges the Committee to support amendment 15 for reasons stated in paragraph 4.

Yours sincerely,

James Withers
Public Affairs Executive



Having been invited to speak on behalf of the N.W.T.F.We are in
agreement with the majority decision of the Rural Developement
Committee.That this bill is unworkable & flawed.The N.W.T.Fwould agree:
Mike Rumbles Amendment .3.leave out section .2.
 agree to Mike Rumbles Amendment.4.leave out section.3.
Murry Tosh Amendment.39.Insert deliberately between to & cause.
48 disagree
 47 disagree
 Mike Rumbles Amendment 1 & 49 N/A. to pest control.
for 40 refer to Amendment 39
Amendment 50 Fergus Ewing disgree
Amendments 29,30,31,42&43. N/A to N.W.T.F
Amendment 32 David Mundell agree
Amendment 45 David Mundell agree
Amendment 5 Dr.Elaine Murray agree
Amendment 46 John F Munro needs clarification
Amendmant 6 Dr.Elaine Murray disagree
Amendment 19 Rhoda Grant agree N.B.This dispenses with the need for a
licence and the S.G.A. the S.H.P.A and the N.W.T.F. all have working
codes of conduct.
Amendments 20,25&26.Fergus Ewing agree
Amendment 51.Mike Watson disagree
Amendment 27. Fergus Ewing agree
Amendment 18 Mike Rumbles disagree.

This is as concise a responce as we could give to the proposed
amendments given the time scale and the unknown amendments still to be
lodged.We will go into more detail on Tuesday 6th November

Tom Parker   N.W.T.F.



Stage Two Evidence

Submission to the Rural Development Committee
Scottish Campaign Against Hunting with Dogs

Pest Control etc.

1. Introduction.

1.1 SCAHD is opposed to the use of dogs below ground (Terrierwork)
because we believe that the welfare costs exceed any perceived benefits.
However, we are aware that some members of the Scottish Parliament
have expressed the view that some use of dogs underground to hunt foxes
is necessary. This submission to the Rural Development Committee is
made to draw attention to the potential welfare problems that may arise,
but in seeking to assist the Committee in a constructive way, SCAHD is
not giving its approval to any particular practice and remains opposed to
the use of dogs to hunt underground.

1.2 As a general comment, we would ask the Committee to note that events
and practices within the countryside, including the more remote upland
regions, are subjected to ever increasing public scrutiny. The cultural
attitude of some of those who work in the countryside, that the fox is
vermin, is not one shared by all Scottish residents. Methods of fox control,
which are intrinsically cruel, should not be tolerated in the longer term.
Consequently, we would urge the Committee to ensure that all practicable
measures are introduced to protect animal welfare.

1.3 SCAHD’s concerns regarding the use of dogs above or below ground
reflect the potential for injury and distress caused to either the hunted
mammal or dog. We have indisputable evidence that dogs may become
trapped underground, that prolonged confrontations and fights between
fox and dog do occur at times and that both fox and dog can suffer
appalling injuries. These are very substantial welfare concerns.

1.4 We were pleased that the Committee accepted at Stage One that dogs are
put underground by some for the barbaric purpose of encouraging fights,
’fox-baiting’, and that such practices were unreservedly condemned. The
Committee will, we believe, be concerned to separate such activities from
those, which Parliament might see as necessary. There are, in our view,
two mechanisms for achieving the distinction: firstly, by restricting activities
to those, who the Committee is satisfied are reputable and professional
and who engage in the activity in their routine work. Secondly, by defining
those activities, which Parliament may seek to allow, in such a way that
cruelty is avoided.  One route would necessitate a system of licenses. The
other a set of clear definitions of the practices approved by Parliament.



The amendment published by Rhoda Grant MSP is an example of the
latter approach.

2. Welfare Concerns.

2.1 Whichever method of restricting terrierwork the Committee chooses,
      SCAHD would ask that the following concerns are taken note of.

2.2 We are concerned that foxes may become trapped underground in
      confrontation with the terrier. Barry Wade, (National Working Terrier
      Federation) stated in evidence (RDC 10 Report pg 146) that "When foxes
      are lying naturally below ground, they are very susceptible to being
      bolted". In an article published by the Animal Welfare Science Ethics and
      Law Veterinary Association (Vol 4 No. 2, ISSN No. 135-5540, pg 8,) and
      submitted in evidence to the Committee at Stage One, Bill Swann wrote "If
      terrierwork were restricted to the use of terriers to flush foxes from earths
      or cairns, there would similarly be no reason to consider the practice
      cruel". Barry Wade’s comments imply, at least to us, that flushing can be
      achieved with a high degree of confidence, but only in some
      circumstances. We are also aware that flushing is not always achieved.
      Earths can collapse, trapping the dog. The internal layout of the earth or
      cairn may predispose to the dog becoming trapped with the fox in a ’blind’
      section of the chamber. Other local conditions and particular practices can
      similarly predispose to fights or dogs becoming trapped. We hope that the
      Committee will consider such concerns in its deliberations.

2.3 SCAHD believes that Gamekeepers and landowners (including in the
      latter case their tenants or managers) who keep vulnerable livestock, or
      who have game or wildlife interests, are the only parties who could have a
      need to control foxes. We believe that they, or their legitimately
      contracted agents have an absolute obligation to meet the welfare
      standards of 2.2 in their activities. We would urge the Committee to
      impose restrictions on the use of terriers to those  who have such
      legitimate interests and who take all practical steps to ensure that
      terriers are only used to flush foxes to guns. The Committee may wish
      to consider restricting the use of terriers by making it clear that the use of
      terriers by unprofessional or unqualified people was prohibited.

2.4 We would be concerned if the Bill were left without clear guidance as to
      how terrierwork should be regulated to achieve the welfare standard set in
      2.2. The Committee might consider that Section Two of the Bill, as
      amended should make it a requirement that all practicable steps were
      taken to avoid dogs becoming trapped or injured underground.
      Attempts to put terriers into an earth or cairn known to consist of single
      openings, where the fox could not be flushed from an alternative exit,
      would be an offence in the event that the dog became trapped or injured
      underground. Similarly, there should be a paragraph requiring that all
      practical steps be taken to protect the welfare of the dog, that an
      injured dog should not be worked and should receive prompt veterinary



attention. SCAHD is extremely concerned that even with these
restrictions, instances of cruelty could still occur.

2.5 SCAHD believes that the deliberate stopping up of earths should be
prohibited, except that netting of flushed foxes to facilitate accurate
shooting could reduce the chance of injury to the fox.

2.6 The Bill as drafted allows flushing to guns. Farmers believe that the use of
dogs to locate and disturb wild mammals from cover above ground is
necessary in some circumstances. The exception in clause two of the Bill
allows the Scottish Gunpacks to continue using hounds to flush foxes to
guns. We believe that similar arguments to those given for gunpacks,
using hounds above ground, apply in respect of terrier packs used to flush
foxes from above ground, particularly in Caithness. If the use of hounds or
terriers in packs is to be allowed, we would urge the Committee to ensure
that their use is restricted, in that there should be a clear intention to use
them above ground to flush foxes to guns rather than to hunt and kill
foxes. Injury to foxes in particular has been cited as a reason why
restrictions on certain activities to promote good animal welfare are
inappropriate. SCAHD is confident that the use of gunpacks, under
legislative controls similar to those outlined above, would not criminalise
an individual whose intention was clearly to flush to guns, but whose
dog(s), despite taking all reasonable steps, and for reasons beyond the
reasonable control of the individual, inadvertently caught a fox prior to its
being shot.

2.7 Orphaned fox cubs represent a particular dilemma for animal welfarists.
One option open to the Committee, which already applies in some
European countries, is to impose a closed season. However, in the
absence of universal support for a closed season, we condemn the use of
terriers to deliberately kill fox cubs in the earth as a means of population
control, and the deliberate killing of vixens that are nursing dependant
cubs.

2.8 The use of a dog to track wounded or injured animal is permitted in the
exceptions to the Bill. SCAHD is clear that the unintentional or accidental
killing of a wounded or injured mammal, or an orphaned animal by a dog
used to track such an animal should not create an offence.

2.9 Lurcher dogs are sometimes used to hunt wild mammals, such as hares.
There is a wealth of post-mortem evidence to show that greyhounds,
(from which the lurcher type is derived) do not kill their quarry effectively.
The Committee is asked to review the compelling evidence contained in
the Report of the committee of Inquiry into Hunting with Dogs. Twelve
post-mortem results demonstrated clearly the avoidable and sickening
injuries hares can receive prior to being killed by the handler. The Report
also cites an earlier study, in which results of 53 post-mortem
examinations of hares caught by greyhounds are generally similar.  A fox
is usually larger than a hare, and we are sure that any member of the
Committee who reads the post-mortem reports will quickly realise that



foxes could suffer dreadfully if pursued and caught by lurchers under any
circumstances. If a wounded fox escapes from the ring of shooters
forming a gunpack, we are confident that the hounds could be used to
track the wounded animal. We also believe that a well regulated gunpack
should be able to operate without causing unnecessary cruelty from
wounding. Allowing an exception to permit lurcher work is
unnecessary and would allow unacceptable cruelty.

3. Other Concerns.

3.1 We have other very substantial concerns. The Rural Development
Committee and the Scottish Parliament have drawn conclusions on
hunting with dogs after reviewing evidence from all sides of the debate.
Inevitably, evidence was presented by many organisations to support their
case and it is fundamental to the principles of democracy and natural
justice that Parliamentary institutions should enjoy the benefits of open
debate. SCAHD believes that it would be a gross contravention of these
principles if the organisations invited to give evidence, representing as
they do parts of a single pressure group, were allowed to challenge the
evidence presented to, and accepted by the Committee at Stage One, in
circumstances where a balanced debate would be impossible, and where
other organisations or individuals, whose evidence could be challenged,
have no right of reply. We look to the Convenor to ensure that fairness
and justice are upheld when the Committee takes evidence and that the
issues debated in Stage One will not be revisited.

3.2 SCAHD remains willing to assist the Committee in any way open to it.
However, we accept that the proposed amendments to Sections two and
three of the Bill have an effect on those whose work is affected directly.
We were, therefore, surprised and concerned that the SSPCA, as the
organisation directly involved in the investigation of offences related to
animal cruelty in the field, and the only organisation promoting the option
to license certain practices, was not included in the list of organisations
invited to give oral evidence. This is particularly relevant given that at least
one of the organisations invited to give evidence opposes licensing.

SCAHD 1 November 2001
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SUPPLEMENTARY EVIDENCE OF THE SCOTTISH COUNTRYSIDE ALLIANCE
("THE ALLIANCE") ON ISSUES ARISING FROM AMENDMENTS PROPOSING

NEW SECTIONS AFTER SECTION 1 AND AMENDMENTS TO SECTIONS 2 AND
3 OF THE PROTECTION OF WILD MAMMALS (SCOTLAND) BILL ("THE BILL")

Introduction

This paper contains the comments of the Scottish Countryside Alliance on the
amendments referred to above.  They have been prepared in the very short time
stipulated by the Rural Development Committee to present such evidence,
notification having been received by the Alliance’s legal advisers by email at 10.29
a.m. on 31st October, 2001, a little over 48 hours before the deadline of 12 noon on
2nd November, 2001 imposed by the Committee for the submission of further
evidence.

It appears to the Alliance that the proposed amendments raise new issues in relation
to the following matters, namely "fox baiting", licensing, falconry and shooting, dog
walking, and matters arising from the proposed exceptions at section 2 and 3 of the
Bill.   The Alliance is surprised that none of the amendments seek to address the
question of mounted hunting or hare coursing, given that those are two of the
activities that Lord Watson has expressed a desire to ban.  It will therefore comment
briefly on those matters.

The Alliance understands that there may be issues as to whether or not some or all
of the amendments are admissible.  In that regard, the Alliance notes that Lord
Watson has stated that the three general principles of the Bill are to ban mounted
hunting, fox baiting and hare coursing.  However, the Alliance understands that, as
confirmed in a letter from the Presiding Officer dated 4th October, 2001 to Lord
Watson, the general principles of the Bill should be determined from the terms of the
Bill itself, not from Lord Watson’s statement of what he believes them to be.  It
appears that Lord Watson’s statement may be no more than one of intended policy,
but may not amount to a statement of the general principles.  The Alliance does not
comment on that issue further here, and the following comments are made on the
assumption that the amendments would be admissible.

Fox baiting (amendments 19, 8 and 15)

Despite Lord Watson’s statement of what he believes the general principles of the
Bill to be, there was no reference to "fox baiting" (or indeed mounted hunting or hare
coursing) in the Bill, let alone any attempt to define it.  Instead, the Bill proposed a
blanket ban on the deliberate hunting of a wild mammal with a dog.

The Alliance wishes to make it clear that, it opposes the use of dogs for the purpose
of baiting and fighting foxes, and agrees that such an activity should be unlawful.
However, it supports legitimate terrier work, which, by contrast to the cruel and
gratuitous act of fox baiting, is a humane and necessary form of pest control.  If the
purpose of amendment 19 is to prohibit fox baiting, but to allow legitimate terrier
work to continue, it will fail in that purpose.
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The Alliance’s chief concern with the amendment is that it seeks to tackle the issue
of fox baiting from the wrong starting point.  The primary and dominant prohibition in
the Bill remains a prohibition against the deliberate hunting of a wild mammal with a
dog.  On its face, that prohibits legitimate terrier work - if it did not, there would be no
need to try to bring legitimate terrier work within an exception to the general offence.

Accordingly, with or without the express reversal of the burden of proof at clause 5(6)
of the Bill, the prosecution would not need to prove that the individual was engaged
in fox baiting in order to secure a conviction.  Rather, the individual would have to
prove that he falls within the exception to the general prohibition.  Thus a person
conducting legitimate terrier work could face conviction even if there were
reasonable doubt that he was engaged in the activity that the Bill is intended to
prevent.  The Alliance would find a conviction in these circumstances to be a matter
for deep concern and regret and arguably a serious infringement of the ECHR.  In
this regard, the Alliance endorses fully the conclusions of the Justice and Home
Affairs Committee.  Reversal of the burden of proof is draconian and inappropriate in
this case.

The Alliance submits that some difficulties could be avoided if the Bill sought to
define the specific offence that it is intended to create.  As it is, the offence of fox
baiting would arise from an attempt to describe what it is not.  The Alliance therefore
considers that it is incumbent on Lord Watson to put forward a definition of the
activity that he wishes to ban.

Secondly, and in any event, if the Committee proceeds in the manner proposed, i.e.
by defining the offence by reference to exceptions to a general prohibition,
amendment 19 would leave individuals with great uncertainty about whether or not
they would be laying themselves open to prosecution if they sought to carry out
legitimate terrier work for pest control purposes.  The Alliance considers that the
following expressions, by way of example, are vague and would cause difficulty to
those conducting legitimate terrier work:

(a) "using a dog under control".  When is a dog deemed to be "under control"?

(b) "an enclosed space within rocks".  When is a space "enclosed" or "within
rocks"?

(c) "secure cover above ground".  When is cover "secure" and when is it not?

Thirdly, the Alliance is concerned that the proposed amendment makes no provision
for "digging out", as it only covers "flushing".  Digging out is not fox baiting and we
understand that a prohibition on digging out would fall outside the policy of the Bill
referred to by Lord Watson (as set out above).  It is not an activity that, according to
his statement, is intended to be banned.

Fourthly, the conditions set out in the proposed sub-section (2) appear in some
cases to be absolute and inflexible.  Thus:
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(a) The individual concerned must "ensure" that the fox is flushed as soon as
reasonably possible after it is located.  The legitimate terrier man will always
do his best to ensure that this happens, but he may not be able to guarantee
the outcome in every case.  The Alliance would suggest that this sub-clause
could be improved by referring to the person undertaking the activity "taking
reasonable steps to ensure" or "using his best efforts to ensure".

(b) The individual must also, as drafted, "ensure" that the fox is shot as soon as
possible after it is flushed.  Again, an individual can do no more than his best.
What if he tries to shoot the fox, but misses, and the fox escapes?  As drafted,
the individual would have committed a criminal offence, without having had
any intention to have done so.  By contrast, what if the individual does shoot
the fox but only causes wounding?  If the individual then cruelly leaves the
wounded fox to die in agony, that would not be a criminal offence in terms of
the Bill.  That is illogical, and does nothing to prevent cruelty to animals.  What
if a dog flushing a mammal from cover kills that mammal?  This would appear
to leave individuals liable to prosecution even if they had no intention of
committing an offence.  This would have serious implications for hill packs
and rough shooting.  These are exactly the types of problems that arise from
a Bill such as this, which is aimed at regulating human behaviour, rather than
promoting animal welfare.

(c) The requirement for written permission at sub-section 2(d)(ii) may be
impractical.  Permission from the owner or occupier of the land should be
sufficient, whether or not the permission is in writing.

Together with the reversed burden of proof, these matters will discourage people
with genuine concern for animal welfare from taking steps to relieve suffering.  If a
fox is shot, that may leave orphaned cubs to starve to death.  A terrier man may try
to find those cubs in order to prevent that from happening - if found, the death will be
quick and humane, not slow and painful.  However, he is likely to think twice about
taking this step knowing that he would be risking prosecution.

In addition, the Alliance does not understand why the only exception in amendment
19 relates to foxes, not to other pests such as mink or stoats.  The Alliance would
support amendments 8 and 15, which recognise the legitimate use of dogs below
ground in wildlife management and pest control.

Licensing (amendment 6)

The Alliance considers that the proposed amendment raises far more questions than
it answers.  The amendment would lead to the creation of a new statutory body with
wide-ranging powers that impact upon the everyday lives of many people in
Scotland.  The Alliance considers that implementation of such an amendment would
require full debate and investigation.  To that extent, the Alliance welcomes the
decision of the Committee to receive additional evidence on this issue, but regrets
the limited scope of the enquiry undertaken.
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The amendment itself appears to recognise that further legislation would be
necessary in order to establish the Authority, as set out in sub-clause (8) of the
amendment.  However, as it stands, the Alliance considers that the amendment does
not contain enough material to enable the Alliance to support or oppose the
amendment.  The Alliance considers that the following questions are among those
that would need to be addressed before taking the matter further.  In view of the
Committee’s request, these comments are limited to the matters arising from the
proposed amendment.  There are further issues that arise from the present wording
of clause 2 of the Bill:

•  Who will pay the cost of establishing and running the Authority?
•  How much will a licence cost?
•  What criteria will be applied to assess whether an Authority member "represents"

the interests of animal welfare?  In the experience of the Alliance, farmers and
people who participate in hunting generally care deeply about animal welfare.
The Alliance disputes in the strongest possible terms any implication that might
arise from the constitution of the Authority that they do not.

•  What happens if there are delays in processing applications for renewal of
licences?  Should the person be prevented from carrying out a lawful activity
because of bureaucratic delays?

•  Who will appoint the Chairman and what will be the selection criteria?
•  Will the Authority be accountable to anybody, and if so, to whom?
•  How is it proposed that the Authority prepare codes of practice?  The Alliance

would be concerned to ensure that a code of practice was drawn up with the
assistance of people with practical knowledge or experience of the activity being
licensed.

•  The Authority will need its own constitution and internal rules in order to ensure
that it is able to perform the functions to be delegated to it.  What will these say
and who will draw them up

•  Would the Authority have any disciplinary powers other than revocation of a
licence?  If so, how are they to be exercised?  Would the licence holder have any
rights of appeal?

The Alliance considers that these questions, and more, will need to be considered
carefully by the Committee.  However, in general terms, the Alliance considers that
the proposal to define the membership and function of the body responsible for
issuing licences under clause 2 of the Bill, represents progress from the even more
vague provisions of clause 2.

Falconry and shooting (amendments 2 and 46)

The Alliance welcomes the spirit of these amendments, in particular, the amendment
proposed by Mr Farquhar Munro (amendment 46).  However, the Alliance reiterates
its concerns expressed above that, because of the reversed burden of proof,
individuals engaging in legitimate activity may commit a criminal offence while there
is reasonable doubt as to whether they were engaged in the activity that is sought to
be banned.
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In any event, neither amendment goes far enough, as they do not recognise the
importance of hunting with dogs in legitimate pest control for the protection of
livestock.  That is an activity that according to Lord Watson’s statement of what he
believes to be the general principles of the Bill, he has no desire to ban.
Nonetheless, as drafted, the Bill would do so, and these amendments would not
save those activities (particularly given Mr Rumbles’ proposed amendment 3 that
would delete clause 2 of the Bill).  Further, while recognising the intention of
amendment 46, the Alliance considers that the reference to an owner or occupier of
land "acting in an equivalent capacity" to a gamekeeper is rife with uncertainty.
What does this phrase mean?

Dog walking (amendment 20)

The Alliance supports the spirit of this amendment.  Nonetheless, it highlights the
difficulties that have arisen through the Bill having been drafted on the basis of
general prohibition against an activity, even though its purpose (as stated by Lord
Watson) is to ban only three types of activity.  Again, as a result of the general
prohibition and the reverse burden of proof as regards exceptions, an innocent dog
walker could face prosecution.  The proposed amendment does not go far enough in
terms of creating certainty for the dog walker.  He would need to show that his
"principal purpose" was "to provide the dog with exercise or other benefits of access
to an outdoor area".  How is the individual to prove this?  What would be the defence
of an urban dog owner found walking his dog in a rural area known to be populated
by wild mammals, particularly if his dog was found in the act of chasing a mammal?
Why could he not have provided his dog with "exercise or other benefits of access to
an outdoor area" in his local city park or street? Under Scottish law an individual may
be taken to intend the natural and foreseeable consequences of his actions, which
would include the natural and foreseeable consequence of a dog following its
instincts and looking for and chasing mammals in the countryside.  It seems that the
individual would face a real risk of prosecution and conviction.

Miscellaneous matters arising from the proposed amendments to sections 2
and 3 (amendments 21-23, 24, 17 and 16)

The Alliance considers that amendments 21 to 23, which would allow the use of
more than one dog for the flushing or stalking of wild mammals under section 2(2)
and 2(7) of the Bill, would reduce the restrictions that the Bill places on legitimate
activities.  To that extent, the Alliance welcomes the proposed amendments.  The
Alliance prefers amendments 21 and 22 to amendment 23, because they are explicit
in their statement that it is permissible to use more than one dog in this activity.  The
Alliance welcomes this statement because use of more than one dog is absolutely
essential to many legitimate acts of pest control that the Bill does not seek to ban.   If
trying to flush a fox from forestry, which might extend over 100 hectares of land, the
use of a single dog to flush quarry from that area would be wholly impractical.

The Alliance also supports the spirit of amendments 17 and 24.  Whether the general
principle of the Bill is to "protect wild mammals" or to ban particular forms of human
activity, the Bill should seek to promote and improve animal welfare.  This means
that, if it is permissible to use dogs to flush, stalk, locate or retrieve an animal in
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order to kill it for what appears to be accepted as a legitimate purpose, the aim
should be to kill the animal as swiftly and humanely as possible.  In some cases, that
might mean shooting the animal (provided it is shot dead).  In other cases, it might
mean using other methods.  If those other methods are banned, that cannot help
animal welfare.

Finally, the Alliance would support amendment 16.  The Alliance does not
understand the logic of including the words "other than as a result of hunting with a
dog" in section 3(1)(c).  If a mammal is seriously injured, and it is legitimate to locate
that mammal using a dog, it should not matter whether the mammal has been injured
as a result of hunting with a dog or by some other cause.  In any event, as a practical
matter, it is extremely unlikely that a wild mammal will be injured by a dog as a result
of hunting.  If hounds catch a fox, as Lord Burns found in his report, death is virtually
instantaneous - "insensibility or death will normally follow within a matter of seconds
once the fox is caught".  The current provision in the Bill would therefore serve no
practical purpose.

Mounted hunting and hare coursing

None of the amendments refer to mounted hunting or hare coursing, despite Lord
Watson’s statement that the purpose of the Bill is to ban those activities.  The
Alliance will merely comment that failure to define those activities will inevitably result
in other activities being covered by the Bill, for no logical reason.   Nor does the
Alliance understand why the mere fact of an individual being mounted should be
relevant.

Conclusion

The Alliance remains gravely concerned at the manner in which this Bill is
proceeding.  Lord Watson has said what he believes the three principles of the Bill to
be, namely to ban mounted hunting, fox baiting and hare coursing.  However, by
basing his Bill on a blanket prohibition of otherwise lawful activity his Bill would make
many other activities unlawful through weaknesses and obscurities in drafting penal
provisions.  The Alliance considers that the Bill is fundamentally flawed, and none of
the proposed amendments can remedy its defects.
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Written Evidence for Rural Development Committee
Stage 2, Protection of Wild Mammals (Scotland) Bill

The Scottish Gamekeepers Association (SGA) would like to comment on
amendments as follows:

Amendment No. 6: Elaine Murray.

2. The functions of the Authority shall be—

(a) “such functions in relation to licenses as are conferred by section 2 of
this Act”

When we apply for one licence from SERAD to protect rare and
endangered wildlife we find ourselves caught up in months of
bureaucracy and do not get it. How will the new Authority issue 2,000
plus licenses for gamekeepers, stalkers, farmers and crofters within a
very short time span to allow fox control at the crucial time of year?

(b) “to prepare and publish codes of practice on the use of dogs in pursuit
of wild mammals (including by persons licensed under section 2)”

We endorse the NWTF code of practice, which mirrors our own
standards. The courts deal with breaches of the law; if someone
contravenes the code of conduct, they should answer to the courts. How
will this be dealt with?

4. “In making appointments under subsection (2) above, the Scottish
Ministers shall ensure that persons representing each of the following
interests are included as members of the Authority—“

How can Scottish ministers appoint individuals, they can only approach
organisations. How would this work?

SSPCA, Scottish Wildlife Trust, NFU, FWAG, SGA, SNH, RSPB, SLF,
Crofters Commission and others may wish to be included as members.
We are concerned that the diversity and different agendas involved would
result in creating not solving problems.

Amendment No. 19 – Rhoda Grant

(c) “is in possession of a current firearms licence or shotgun certificate”

If a licence or certificate holder is arrested on suspicion of any crime, their
firearms/shotguns are immediately removed. There is no uniformity between
police forces on the return of weapons if that person is subsequently found
not guilty of the offence, indeed there are cases where people are still
waiting more than a year after the action against them was dismissed. The
SGA are concerned that this section of the amendment provides yet another
reason to remove vital working tools from professionals.
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We understand the SSPCA have recommended that the following be
lodged:

��� Section (  ) 2 1 “�����	
��
	�	�����	�����
�

accepting that occasionally a fox is wounded and not killed outright, are we
in breach of the law or would we be allowed to use a lurcher to humanely
despatch the fox?

( )“A licence can only be issued for the purpose of protecting Livestock,
Game or Fowl”

This should read “Livestock, Game, Fowl or Wildlife”. We do not want
licensing as our experience shows that we are not given one licence when
we apply and will never get the necessary number required to protect
Scotland’s wildlife.

( ) “be in full time employment as a gamekeeper or acts as part of a foot
pack that receives grant aid from the Scottish Executive”

Should read: “be in full or part time employment as a gamekeeper or acts as
part of a foot pack that receives grant aid from the Scottish Executive or an
individual who has been asked by landowner, tenant etc to control foxes and
other pests”

( ) “supply such references from:  Employers, Scottish Gamekeepers
Association or the British Association of Sport and Conservation, as required
by the Scottish Executive.”

Should the referees given above be required to provide references, who will
bear the additional costs involved in administering this?

( ) “allow any dog subject to a licence to be inspected at any reasonable time
by a person authorised by the Scottish Executive”.

Should this be deemed necessary and the owner maintains that the dog has
fought with a fellow dog, who will act as arbitrator? It is quite possible that, at
a shoot or out walking, 2 dogs may meet and start to fight or a dog may be
lodged in a kennel with a another with whom it has got on for years and
then, suddenly they fall out. The injuries sustained could be identical to, and
therefore mistaken for, those caused by a fox. A vet is the only person
qualified to determine if a dog is fit to work.

Conclusion on Licensing: Given the points made above, the SGA are
concerned that removal of weapons – and thus the use of dogs – could
adversely affect Scotland’s biodiversity. If the professional wildlife managers
are unable to control predation their stock will suffer, wildlife will suffer and
jobs will be lost in every glen in Scotland. Without a shootable surplus,
sporting guests will have no reason to stay in our hotels and bed & breakfast
establishments, nor will they be here to support our local shops during the
months when traditional tourists have gone home. We urge, particularly in
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view of the effects of foot and mouth, careful consideration of the knock-on
effect on rural communities.

In evidence to the Justice Committee, Assistant Chief Constable Gordon
said,

“The difficulty with licensing is that the police will always have to determine
the character of the person who is applying for a licence. One concern is
how we would prove that a person was a good marksman. I have no idea
how that could be done. I am not sure that something such as this activity
requires to be formally licensed, but I cannot imagine how else the police
could differentiate between legitimate pest control and sport. If the dogs are
going out on organised routes—if it is not a case of travellers coming in with
dogs—an officer can question whether they should be there, and the owner
can produce a piece of paper to prove that they should be.”

The SGA supports the status quo but accepts that “Written Permission” from
Landowner or Occupier is a sensible precaution against those who may
mistreat dogs or wild mammals.

Closed season:

We understand that an amendment advocating a closed season on fox
control may be lodged.

Amendments to this section of the Bill can be lodged up to Friday, 9th

November and we are required to give oral evidence on Tuesday, 6th

November. Having consulted the Clerk to this Committee, we wish – as
evidence has not previously been taken on this point and for the sake of the
wildlife we manage and cherish – to address the implications of a closed
season being imposed on fox control.

As stated in our recent briefing note to all MSPs: Wildlife Managers &
legitimate Pest Controllers should be allowed to use terriers for the humane
despatch of cubs underground.

Ground nesting birds, many of which are declining in numbers, are
dependent on predator control during the vulnerable nesting season.
Terriers are essential for locating occupied dens in woodland and rock
cairns, to allow foxes to be flushed from underground so that they may be
shot by waiting guns and to humanely dispose of cubs. Most dens are dealt
with at the beginning of April when the cubs are very small and are easily &
swiftly despatched by a terrier.

Gamekeepers use terriers to flush foxes because that is the only practical
method of controlling foxes underground during the crucial (ground) nesting
season. The use of terriers is a vital conservation tool during the spring
and early summer.
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In a letter to the SGA dated 10 October, 2001 regarding the conservation of
the capercaillie, Dr Roger Crofts, Chief Executive of SNH states: “Predator
control will be an important part of the project and the project specifically
envisages use of terriers at dens”

The Game Conservancy's scientific investigations confirm that the most
important period of fox control is during the nesting season, from spring and
throughout the early summer months. Furthermore, they ruled out
suggestions that late summer and autumn were the key periods of control
saying "We could not agree with that as regards game and wildlife
conservation."

In written evidence to the Committee for 21st November, Dr Gill Hartley
(Pesticide Usage & Wildlife Management, SASA) said, “Terriers are likely
to kill young fox cubs quickly and humanely. The average weight of a
terrier is approximately six to seven kilogrammes, while over the month of
May, fox cubs grow f0rom a weight of approximately 0.7 to 2.3 kilogrammes.
This considerable difference in weight, size and power between an adult
terrier and four to ten week old fox cubs suggests that it is unlikely that there
would be a drawn out fight between the terrier and cubs.”

Dr Hartley summarized her evidence: “Foxes kill livestock, predominantly
lambs, in Scotland. There is evidence that this occurs mainly by foxes that
are rearing cubs. Young cubs cannot be controlled effectively or humanely
by shooting adult foxes above ground.  The most effective method of
controlling young cubs is the use of terriers below ground.”

On 28th November, 2000, Bill Swann (SCAHD) said in evidence to this
committee: "We accept that, as the gamekeepers have said, there is a
problem in spring when there is a high demand on food resources because
of pregnant and nursing vixens." The food resources to which he refers are
the ground nesting birds we seek to conserve.

On the same day, Robbie Rowantree told this committee: "For me, as a
working gamekeeper, a closed season for fox control would be a disaster. I
would be unable to control foxes effectively."

In written evidence to the committee, the Scottish Executive state: “Foxes
prey on a variety of small mammals including rabbits and lambs. Reasonable
circumstantial evidence exists to suggest that the killing of lambs at lambing
time is associated with adult foxes rearing their cubs.”

The SGA is strongly opposed to a closed season on fox control. In the
interests of Scotland’s biodiversity, foxes must be controlled all year round.

Throughout our evidence in this Bill, we have maintained two key points:

1 The use of terriers is a vital tool in conservation & wildlife
management and

2 Gamekeepers are not cruel people
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A further reason for not agreeing to a closed season that this Committee
may not have considered, and indeed the Scottish Executive have not
consulted us on, despite our many requests that they should do so, is
Government’s legal obligation to conserve endangered birds.

The Scottish Executive, on behalf of Scotland’s people, has responsibilities
under European Directives. A recent complaint to the European
Commissioner resulted in increased scrutiny of this country’s failing
capercaillie management strategy and the consequent likelihood of financial
penalties. Penalties that will be imposed on the Scottish Executive but paid
for out of taxpayers’ money.

We urge all politicians to recognise that without effective pest control,
the demise of the capercaillie is assured.

Professionally we regard the problem with fencing to be negligible: Scotland
was crisscrossed by deer fences when these birds were at their highest
density. Effective predation control and habitat management achieved
the high numbers. Even if every fence in Scotland were taken down, the
demise of the capercaillie will continue.

It is vital that we maintain effective wildlife management controls as a
significant part of the policy that could save the capercaillie from extinction
and the costly consequences that will ensue from Brussels.

This same principal applies to other endangered and/or declining birds (as
listed in the Breeding Bird Survey 1999 – British Trust for Ornithology, Joint
Nature Conservation Committee & RSPB) such as golden plover, lapwing,
oystercatcher, red shank, meadow pipit, skylark and curlew.

The Cairngorms Partnership Management Strategy (funded by the Scottish
Executive through SNH) states: “These moorlands will be managed to
maintain balanced and viable populations of grouse and other moorland
animals including wading birds and birds of prey. Control of unnaturally high
numbers of foxes and crows as well as ticks will help to maintain wildlife
diversity and sufficient numbers of game species to support gamebird
shooting”

The most important part of wildlife management policy is the use of terriers
to flush foxes from underground particularly at cubbing time, as in our
experience this is the most effective and humane option.  If a closed season
is imposed, Scotland’s biodiversity will suffer irredeemable losses;
capercaillie & other birds will become extinct.

We ask this Committee to agree amendments to the protection of Wild
Mammals (Scotland) Bill so that gamekeepers, farmers, crofters and
legitimate pest control officials can continue to safeguard our natural
heritage for the generations yet to come. Please listen to us before it is too
late. Thank you.
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Richard Davies
Rural Development Committee

Supplementary evidence to the Rural Development Committee
From the Scottish Hawk Board

Introduction

The Scottish Hawk board (SHB) is the representative body of falconers and
raptor keepers in Scotland and has amongst its board members representatives
from the Scottish Hawking Club, British Falconers Club (Scottish Region) and
the Campaign for Falconry.

The Scottish Hawk board has previously given written and oral evidence to the
RDC, copies of which can be obtained from the Protection of Wild Mammals
(Scotland) Bill archives.

Concerns

The SHB is extremely concerned with the proceedings of this Bill.  When this
Bill was introduced as the Protection of Wild Mammals (Scotland) Bill it was
hailed as the Bill that would ban foxhunting in Scotland.  This is how the general
public perceived the Bill, but in reality it does not do just that.   We know from
the large amount of debate produced by this Bill that its scope will affect far
more individuals, jobs, countryside pastimes and activities like pest control than
was ever envisaged.

The SHB was brought into this debate not because the Bill was targeted at
falconers and raptor keepers, but because the bill encompasses the use of
dogs in hunting activities.  The Bill therefore demonstrates the lack of
understanding and knowledge of what falconers do, how we do it and why we
do it. As with so many other activities involving dogs, this lack of understanding
is one of the Bill’s major flaws as we see it and it would make our activity near
impossible.

Of more concern to the SHB was the fact that during stage 1 the RDC listened
to all the evidence debated, it came to the conclusion that the Bill should not be
recommended to go forward to stage 2.  Parliament ignored the RDCs
recommendations; they voted the opposite way and judging from the voting
results, along party lines not as a free vote.
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It was reported in Tuesday’s amendment debate that Lord Watson had said that
he has not read all the amendments that were being considered that day.  This
seems to be the crux of many of this Bill’s problems - lack of understanding.  If
the person who introduced this Bill does not read all the evidence how can any
of the MSPs who voted for it to go forward possibly hope to grasp all of the
evidence put to them?  How can they make a sensible balanced decision,
especially when a balanced decision was put forward by the RDC committee
that was ignored?

Findings

That being said we have to work within the constraints that have been imposed
upon us.  Clearly not enough time has not been allocated for us to be able to
consider all the proposed amendments, especially when some are presented at
the last minute.  Some will not even have been viewed by us before this
supplementary evidence has to be submitted, which is not acceptable.
This Bill seems to be evolving as time proceeds, new words are being
introduced, the general principles are being altered and we must be given more
time to consider the implications that may affect us.  We insist that a Justice and
Police review must also take place; to fail to do so will mean that a Bill that has
already been accused of being flawed will become so unworkable, that when it
is voted through, which it will from the evidence of previous voting, it will bring
the Scottish Parliament into disrepute

Of the 2 amendments put forward so far, both use the words ’falconry’.  We
define falconry as, ’The sport of using a trained bird of prey to catch quarry in its
natural habitat’.  If this going to be the definitive definition, how would natural
habitat be defined?  Each question raises new questions.  How can we possibly
know what amendments to propose to be put forward when Lord Watson has
not put his proposed amendment forward?
Will the other 2 amendments already lodged be grouped in with his? Will their
amendments be pre-empted?  This is becoming completely unacceptable and I
urge you to stop, take a breath, look at what’s happening and please give all of
us who are being inadvertently involved in this Bill more time to review things.
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If Lord Watson’s published proposed amendment for section 2 is as he said it
would be, another concern is that the use of dogs in falconry should not only be
permitted for the three purposes as outlined in the new Clause  2 :-

a) controlling the number of a particular species in a particular place in order to
safeguard the welfare of that species there,

b) protecting livestock, fowl or game birds in, or crops growing at, a particular
place from attack by wild mammals; or

c) providing food for consumption by a living creature.

The SHB feels strongly that the use of dogs in falconry should be permitted
without these caveats. As such we would propose an amendment with its own
preamble:

Exception : Control & protection of species .
An individual does not contravene Section 1 (1) by using a dog (s) in
conjunction with a bird of prey to hunt a wild mammal for falconry purposes.

Conclusions

•  Falconers and falconry should be completely exempted from the scope
of this Bill

•  The SHB is still of the opinion that this Bill badly drafted

•  There should be more time given to scrutinise all amendments before
they are debated

•  The Justice committee and Police should scrutinise this Bill for
competence, after amendments.



SUBMISSION TO THE RURAL DEVELOPMENT COMMITTEE BY THE
SCOTTISH HILL PACKS ASSOCIATION

A master craftsman who taught me all I know about working and breeding
hounds in the role of fox control once said to me “If you fail to prepare, then
prepare to fail”.

It is with this analogy that we would like to submit evidence on behalf of our
organisation. We have sat now and listened to many debates on Mike Watson’s
Wild Mammals Bill. We have seen the problems that everyone has had between
sport and pest control and the definitions of cruelty. The only consensus the
majority can agree on seems to be on animal welfare.

We accept that the hunting and killing of wild mammals poses questions about
an animal’s welfare. We also accept that it can involve a degree of trauma, which
we try to minimise by containing an area within which we will despatch the fox. A
quick conclusion is always sought. It cannot always be gained. There is occasion
when a fox will break out and it is for the reason that we need the Rural
Development Committee to make allowance for this in any future amended bill.

We can only ask the committee to make sure of any future we may have! The
amendments 22 & 24 put forward by Dr. Elaine Murray seem to address this, but
need to be clarified in a full oral debate.

We were under the impression from previous debates that Mike Watson was to
drop any form of licensing scheme so as not to impose any cost on the
Parliament or Executive.

To achieve good codes of conduct the practitioners carrying them out must show
a good degree of competency and professionalism. With there only being 5 Hill
packs in the SHPA organisation this has been achieved without any problems
over the 30 years of its operation and hopefully it will carry on this way.

However we are aware that the RDC or the Parliament may make changes. We
do thank the RD Committee for its time and look forward to being able to give
any help or advice that it requires. We can only ask that it prepares this bill in a
workable form and does not fail us in this pursuance.

Scottish Hill Packs Association
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Mr Richard Davies
Clerk of Rural Development Committee
The Scottish Parliament
George IV Bridge
Edinburgh
EH99 1SP

Dear Mr Davies

PROTECTION OF WILD MAMMALS (SCOTLAND) BILL
SUBMISSION THAT BILL BE REMITTED TO A JUSTICE COMMITTEE

SLF understands that as a step in what has become a swiftly moving process, the Rural
Development Committee has decided to give consideration to further written representations
and evidence, if these are submitted to the Clerk of the Committee by noon on Friday 2
November, 2001.

SLF does not shrink from restating its opposition to the principle of the Bill as introduced, and
now as it is currently amended.  It refers to its letter dated 9 August, 2000 to the Rural Affairs
Committee, and stands by the points it makes in it.

However, for the moment, it asks the Rural Development Committee to focus sharply upon the
day-to-day, practical considerations which would inevitably attach to legislation along the
current lines of the Bill.  Whatever the policy direction of legislation affecting the ownership
and management of land, SLF has always been concerned to seek to ensure that what is enacted
does result in legal certainty and provides for sound, regular and above all fair administration of
the resulting law.

From the Bill’s publication it has been clear that it would give rise to issues of substantial legal
complexity.  A number of amendments now up for debate are about extremely complex issues
of regulation.

As only one of the areas of particular difficulty, SLF points to that of enforcement.  The police
must at all times have the law that they are to enforce clearly set out, so that the balance of duty
to enforce the law, and the responsibility to observe it between police and public can be
maintained.  Clarity in this respect in such a sensitive subject area as this Bill is essential in the
public interest, whatever view individuals take of its principles.

Furthermore, SLF believes that full and proper consideration needs to be given to the following
additional issues:-
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Date: 2 November 2001
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� Restrictions on private property rights in relation to land (the ECHR case of Chassagnou v.
France)

� Restrictions on personal rights; the position with regard to the customary practices of
indigenous people - ECHR implications

� The need to legislate for arrangements which comply with ECHR for compensation for any
losses of employment, office or trade

� The possibility of addressing the issue of cruelty by reference to approaches adopted
elsewhere, especially within Europe

� The difficulty of drafting provisions which reflect existing legal requirements in these
areas, and as has already been said, do not give rise to problems of interpretation and
enforcement.

SLF is strongly of the opinion that before the Bill passes to Stage 3 it is essential that a
procedural route is found of subjecting these outstanding legal issues - as distinguished from
the principle of the Bill - to the thorough examination of a Justice Committee.  SLF believes
that a Justice Committee should obtain evidence from legal experts both academic and in the
legal profession about the way in which the Bill would work on a practical day-to-day basis
both in the countryside and in the Courts.  Without going through this process, SLF believes
that the Bill is striking off down a dark alley, and would be likely, however unintentionally, to
be the source of considerable legal difficulties.

SLF would be very pleased to clarify or to enlarge upon any point made in writing, or in oral
evidence, and as always, while having a particular stance to argue, would wish to be of the
greatest possible assistance to the Committee and to Parliament.

Yours sincerely

Michael PG Smith W.S.
Legal Adviser


