
JH/00/36/A (revised)

JUSTICE AND HOME AFFAIRS COMMITTEE

AGENDA

36th Meeting, 2000 (Session 1)

Wednesday 6 December 2000

The Committee will meet at 9.30 am in the Chamber, Assembly Hall, the Mound,
Edinburgh

1. Item in private: The Committee will decide whether to take item 5 in private.

2. Subordinate legislation: The Committee will consider the following negative
instrument—

The Divorce etc. (Pensions) (Scotland) Amendment Regulations 2000 (SSI
2000/392)

3. Petition: The Committee will consider correspondence from the Minister for
Justice and the petitioner on petition PE102 by James Ward.

4. Self-regulation of the police: The Committee will take evidence from—

Chief Superintendent Nicol McMillan and Superintendent Fred McManus, the
Association of Scottish Police Superintendents;

Chief Constable Andrew Brown, the Association of Chief Police Officers in
Scotland; and

Douglas Kiel, the Scottish Police Federation.

5. Self-regulation of the police: The Committee will consider how to proceed with
its inquiry into self-regulation of the police.

Andrew Mylne
Clerk to the Committee, Tel 85206

***********************



The following papers are attached for this meeting:

Agenda item 2
Note by the Senior Assistant Clerk (copy of SSI and
Executive note attached)

JH/00/36/1

Letter to the Clerk from the Scottish Executive JH/00/36/2

Extract from the 42nd Report, 2000, of the Subordinate
Legislation Committee

JH/00/36/6

Extract from the Journal of the Law Society of Scotland
(reproduced with permission)

Agenda item 3
Note by the Clerk (correspondence attached) JH/00/36/3

Agenda item 4
Note by SPICe (to follow)

Papers not circulated:

Agenda item 4
Members may wish to consider A Fair Cop – Report by HM Inspector of the
Constabulary, copies of which are available from the Document Supply Centre or at
the following website: http://www.scotland.gov.uk/hmic/docs/afcp-00.asp

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000392.htm


JUSTICE AND HOME AFFAIRS COMMITTEE

Papers for information circulated for the 36th meeting, 2000

Note by Safeguarding Communities – Reducing Offending
(SACRO) on the Scottish Consortium on Crime and Criminal
Justice (SCCJ) Report

JH/00/36/4

Letter from Dr David Colvin, Vice Chair of the SCCJ of 29
November

JH/00/36/5

Extract from the Journal of the Law Society of Scotland on
legal aid (reproduced with permission)

Minutes of the 35th meeting JH/00/35/M

Subordinate legislation:

The following negative SSIs were laid on 28 November and are expected to be
referred to the Committee—

• Act of Sederunt (Fees of Sheriff Officers) 2000 (SSI 2000/419)
• Act of Sederunt (Fees of Solicitors in the Sheriff Court) 2000 (SSI 2000/420) laid

under section 40 of the Sheriff Courts (Scotland) Act 1907.

Both are subject to annulment until 24 January 2001.

Legal Aid Inquiry

Due to representations from a number of organisations, the initial deadline for any
interested individual or organisation to submit written evidence has been extended
to 21 December.  Please see the revised Committee News Release on the Justice
and Home Affairs Committee web page on the parliament website.



JH/00/36/1

JUSTICE AND HOME AFFAIRS COMMITTEE

The Divorce etc. (Pensions) (Scotland) Amendment Regulations 2000

Note by the Senior Assistant Clerk

Background
These Regulations amend the Divorce etc. (Pensions) (Scotland) Regulations 2000
to provide for the calculation and verification of relevant state pensions scheme
benefits.  This is in order to establish the value of matrimonial property on divorce or
nullity of marriage (so-called “pension splitting”).

Any SERPS member must apply to the Benefits Agency for a valuation. These
Regulations specify that the SERPS valuation must be done in such a manner as
may be approved by the Government Actuary.

The net value of the whole of the matrimonial property (including any SERPS
pension) must be divided fairly by the courts on divorce. From 1 December 2000,
pension sharing will be an option for divorcing couples. If couples chose this option, a
credit from the SERPS pension to be shared will be transferred to a new fund in the
name of the other spouse.

View of the Subordinate Legislation Committee
The Subordinate Legislation Committee considered the Regulations at its meetings
on 14 and 21 November. Its 42nd report, 2000, draws the attention of the Committee
to two issues relating to paragraph (3) of the new regulation 3A (inserted by this
instrument).

In its original covering note (attached), the Executive claimed that these changes
were necessary because new Department of Social Security (DSS) Regulations were
being made to implement the reserved aspects of the Welfare Reform and Pensions
Act 1999 throughout the UK.  It explained that these set out how benefits under a
State Earning Related Pension Scheme (SERPS) must be valued for the purposes of
pension sharing, and that the Scottish Regulations had been drafted to be consistent
both with them and with the Scottish matrimonial property regime.

The value of any SERPS benefits needed to be valued as at the “relevant date”
under the Family Law (Scotland) Act 1985, usually the date on which the couple
separated.  Regulation 3A(3) of these Regulations allows for the “relevant date” also
to be calculated as the date on which the request for valuation is received (if that
date is not more than 12 months after the “relevant date” as defined in the 1985 Act).
In its note, the Executive explained that “it would be onerous to force parties to pay
for a valuation as at a date which might be only a month or so different from a date
when a free valuation had been received” (paragraph 5).

The Subordinate Legislation Committee takes the view that, by allowing a different
date to be set in certain cases from that established under the 1985 Act, the
Regulations were departing from the terms of that Act, since the relevant provision of
the Act does not provide for “anything that would include substituting a date that



differs from that specified”.  As such, in the Committee’s view, the Regulations are
ultra vires.

In response to other comments by the Committee, the Executive has also now
explained that its original understanding about DSS policy that had motivated the
inclusion of the offending provision turned out to be incorrect.  The Committee
reported “its surprise at this response”.

The Executive’s view
The Executive has now written to this Committee (JH/00/36/2) explaining that,
because of the misunderstanding about the DSS position, it now regards paragraph
(3) of the new regulation 3A to be unnecessary and should be revoked.  The letter
does not say whether the Executive also now accepts that the provision is ultra vires
(the Subordinate Legislation’s view is merely “noted”).

However, the Executive is not prepared to withdraw the present Regulations, since
the other provisions of them remain necessary, and need to come into force on 1
December (the same day on which the principal Regulations come into force).

Instead, it promises to bring forward further amending Regulations to remove the
offending provision, and says it intends to do so by Friday 8 December.  The
Executive does not expect this to have an adverse effect on any individual.

Procedure
Under Rule 10.4, these Regulations are subject to negative procedure which means
that they come into force and remain in force unless the Parliament passes a
resolution, not later than 40 days after the instrument is laid, calling for its annulment.
Any MSP may lodge a motion seeking to annul such an instrument and, if such a
motion is lodged, there must be a debate on the instrument at a meeting of the
Committee.

The instrument was laid on 9 November and is subject to annulment under the
Parliament’s standing orders until 18 December. The instrument comes into force on
1 December, exactly 21 days after it was laid. (Where an instrument comes into force
less than 21 days after being laid, the Executive is required to provide an explanation
to the Presiding Officer.  Such an explanation is not required in this case.)

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.

In this case, given the clear view of the Subordinate Legislation Committee that a
provision of these Regulations is both incompetent and erroneous, the Committee
may wish to write to the Minister expressing its concern about the way in which the
Department has handled the process of amending these Regulations.

30 November 2000 ALISON E TAYLOR











JH/00/36/6
Justice and Home Affairs Committee

The Divorce etc. (Pensions) (Scotland) Amendment Regulations 2000,
(SSI 2000/392)

Extract from the 42nd Report, 2000 of the Subordinate Legislation
Committee

1. The Regulations amend The Divorce etc. (Pensions) (Scotland) Regulations
made on 18th April this year to provide for pension splitting on divorce.  In
particular, they make provision for the splitting of state scheme benefits, as
defined in the Family Law (Scotland) Act 1985.  The Regulations come into force
on the same day as the principal Regulations.

2. The Committee noted that the relevant date for establishing the value of
matrimonial property on divorce is defined in the Act.  It appeared to the
Committee that new regulation 3A(3) of the principal Regulations, as inserted by
regulation 2(1) of the amending Regulations, allows the value of pension benefits
in some circumstances to be established at a date different from that specified in
the Act.  Accordingly, the Committee requested an explanation from the Scottish
Executive as to vires for this provision.

3. The Executive explained in its response, reprinted at Appendix C, that in terms of
section 10(8) of the Family Law (Scotland) Act 1985, as substituted by paragraph
8 of Schedule 12 to the Welfare Reform and Pensions Act 1999, the Scottish
Ministers may by regulations make provision about calculation and verification, in
relation to the valuation for the purposes of this Act, of benefits under a pension
arrangement or relevant state scheme rights.

4. The Scottish Executive Justice Department considered this provision to provide
vires to set the date on which the value of relevant state scheme rights is to be
calculated and verified.

5. Whilst the Committee acknowledges that paragraph 8 of Schedule 12 to the
Welfare Reform and Pensions Act 1999 provides for calculation and verification
in relation to the valuation, the Committee does not consider that this subsection
provides for anything that would include substituting a date that differs from that
specified in the Act as the “relevant date”.

6. The Committee does not consider the enabling power to contain express
statement or implication for the substitution by regulation of “relevant date” as
defined in subsection (3) of section 10 of the Act.

7. The Committee therefore draws the attention of the Parliament and the lead
committee to the instrument on the grounds that, in so far as it purports to
substitute a date for the purposes of valuation of pension rights different
from that specified in the parent Act, it is ultra vires the parent Act.



8. The Committee found difficulty in reconciling the provisions of regulation 3A(2)
and regulation 3A(3) and asked the Executive for further explanation of the
meaning of the provisions.

9. The Executive explained that the purpose of regulation 3A(2) is to provide that
the value of the benefits in relevant state scheme rights shall be calculated and
verified in a manner that is to be approved by the Government Actuary.

10. The value that is arrived at, after calculating and verifying the value of benefits in
a manner approved by the Government Actuary, is the value of relevant state
scheme rights as at the relevant date as defined at section 10(3) of the 1985 Act.

11. However, regulation 3A(3) provides that the date for the purpose only of
calculating and verifying the value of the benefits in an approved manner shall be
one of two dates.  The first date is the date on which the request for valuation is
received.  That date will be the date for the purpose of valuing any benefits in
relevant state scheme rights where a request for valuation is received not more
than 12 months after the relevant date as defined in section 10(3) of the Act.  In
effect, this allows for the valuation of relevant state scheme rights to be at the
current valuation of those rights.

12. The second date applies where a request for valuation is received more than 12
months after the relevant date as defined in section 10(3) of the Act.  In a case
where the request for valuation of benefits in relevant state scheme rights is
received more than 12 months after the relevant date, then the date for the
purpose of calculating and verifying benefits shall be the relevant date again as
defined in section 10(3) of the 1985 Act.  In effect, this provides for an historical
valuation in circumstances where the request for valuation is more than 12
months from the relevant date.

13. The Executive considers that there is vires to make such provision by virtue of
section 10(8).  In practice, the valuation will be provided to the pension scheme
member by the Benefits Agency after consulting tables and factors that will be
established by the Government Actuary.  In establishing these tables and factors,
the Government Actuary will take into account regulation 3A.

14. The Committee notes the explanation provided by the Executive which confirms
that the intention of the Executive is, as indicated above, to substitute in certain
circumstances as the relevant date a date different from that specified in the
parent Act.  In the Committee’s view, as stated above to do so is ultra vires.

15. The Committee therefore draws the attention of the Parliament and the lead
committee to the instrument on the grounds that its form or meaning
required explanation provided by the Executive.

16. The Committee was puzzled by the references in the Executive Note to charging
for valuations of pension rights and therefore asked for information on what these
charges might be, how they arise and how they relate to the Regulations.



17. The Executive explained that the charging regime for valuation of pension rights
in the context of pension sharing on divorce is a matter that is reserved to the UK
Government and a matter for the Department of Social Security (DSS) and
therefore could not be provided for in the Regulations.

18. The Executive further explained, however, that the Justice Department had been
operating under the misapprehension that it was the intention of the DSS to
charge for the provision of a historical valuation of state scheme rights.  It was for
this reason that the Department has provided at regulation 3A(3) for a current
valuation to be used in relation to state scheme rights except where the request
for such a valuation is more than 12 months from the relevant date.  The
Department now understands that the DSS has no plans to charge for the
provision of a valuation of state scheme rights.  It will therefore consult with the
DSS about the practical arrangements that will be put into place as a result of
regulation 3A(3) and, as necessary, will bring forward further amendment to the
principal Regulations.

19. While the policy behind the Regulations is a matter for the lead Committee and
not the Subordinate Legislation Committee, the Committee could not refrain from
expressing its surprise at this response.  Not only are the provisions in question
ultra vires in the view of the Committee but it now appears that they have been
based on a misapprehension of the facts.

20. The Committee therefore draws the attention of the Parliament and the lead
committee to the Regulations on the grounds that the meaning required
further explanation, supplied by the Executive.

Appendix C

THE DIVORCE ETC (PENSIONS) (SCOTLAND) AMENDMENT REGULATIONS
2000 (SSI 2000/392)

On 14 November 2000, the Clerk to the Committee wrote in the following terms –

“1. The Committee noted that the relevant date for establishing the value of
matrimonial property on divorce is defined in the Act.  It appears to the Committee
that new regulation 3A(3) of the principal regulations as inserted by regulation 2(1)
“allows the value of pension benefits in some circumstances to be established at a
date different from that specified in the Act.  The Committee accordingly requests an
explanation from the Committee as to vires for this provision.

2. The Committee finds difficulty in reconciling the provisions of regulation 3A(2)
and regulation 3A(3) and asks the Executive for a further explanation of what
precisely is meant by these provisions.

3. The Committee is puzzled by the references in the Explanatory Memorandum
to charging for valuations of pension rights and therefore also asks for information on
what these charges might be, how they arise and how they relate to the
Regulations.”



The Scottish Executive Justice Department responds as follows:-

Question 1

In terms of section 10(8) of the Family Law (Scotland) Act 1985, as substituted by
paragraph 8 of Schedule 12 to the Welfare Reform and Pensions Act 1999, the
Scottish Ministers may by regulations make provision about calculation and
verification in relation to the valuation for the purposes of this Act of benefits under a
pension arrangement or relevant state scheme rights.

The Department considers that this provision gives them vires to set the date on
which the value of relevant state scheme rights is to be calculated and verified as
provided for at regulation 3A(3).  The value of relevant state scheme rights as at that
date is then for the purposes of the Act the value of the pension as at the relevant
date for the purpose of section 10.

Question 2

The purpose of regulation 3A(2) is to provide that the value of the benefits in relevant
state scheme rights shall be calculated and verified in a manner that is to be
approved by the Government Actuary.  The value that is arrived at after calculating
and verifying the value of benefits in a manner approved by the Government Actuary
is the value of relevant state scheme rights as at the relevant date as defined at
section 10(3) of the 1985 Act.

However, regulation 3A(3) provides that the date for the purpose only of calculating
and verifying the value of the benefits in an approved manner shall be one of two
dates.  The first date is the date on which the request for valuation is received.  That
date will be the date for the purpose of valuing any benefits in relevant state scheme
rights where a request for valuation is received not more than 12 months after the
relevant date as defined in section 10(3) of the Act.  In effect, this allows for the
valuation of relevant state scheme rights to be at the current valuation of those
rights.

The second date applies where a request for valuation is received more than 12
months after the relevant date as defined in section 10(3) of the Act.  In a case
where the request for valuation of benefits in relevant state scheme rights is received
more than 12 months after the relevant date then the date for the purpose of
calculating and verifying benefits shall be the relevant date again as defined in
section 10(3) of the 1985 Act.  In effect this provides for an historical valuation in
circumstances where the request for valuation is more than 12 months from the
relevant date.

As discussed in relation to question 1 it is considered that there is vires to make such
provision by virtue of section 10(8).

In practice, the valuation will be provided to the pension member by the Benefits
Agency after consulting tables and factors that will be established by the
Government Actuary.  In establishing these tables and factors, the Government
Actuary will take into account regulation 3A.



Question 3

The charging regime for valuation of pension rights in the context of pension sharing
on divorce is a matter that is reserved to the UK Government and cannot be
provided for in SSI 2000/392.  It is a matter for the Department of Social Security.
However, the Justice Department had up until now been operating under the
misapprehension that it was the intention of the DSS to charge for the provision of a
historical valuation of state scheme rights.  It was for this reason that the Department
has provided at regulation 3A(3) for a current valuation to be used in relation to state
scheme rights except where the request for such a valuation is more than 12 months
from the relevant date.  The Department now understands that the DSS have no
plans to charge for the provision of a valuation of state scheme rights.  In light of this
the Department will consult further with the DSS about the practical arrangements
that will be put into place as a result of regulation 3A(3) and as necessary bring
forward further amendments to the principal Regulations.

16 November 2000
For:  Scottish Executive Justice Department









JH/00/36/3

JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE102 by James Ward

Note by the Clerk

Background

This petition was first considered by the Committee at the 18th meeting, 2000 (15
May 2000).  The Committee agreed to write to the Minister for Justice to ask whether
the issues raised in the petition were to be considered as part of the Executive’s
general review of diligence (referred to during the Stage 1 debate on the Abolition of
Poindings and Warrant Sales Bill).  The answer to that question turned out to be no.
The Committee also agreed to invite written evidence from relevant organisations.
Evidence was received from the Law Society of Scotland, Money Advice Scotland
and the Accountant in Bankruptcy.

That evidence was considered at the 29th meeting on 27 September.  The
Committee agreed to refer the petition to the Executive, asking whether it would
consider improving the information available to individuals facing sequestration, and
whether it was satisfied that the current law was compatible with ECHR.  I wrote to
the Minister for Justice on the Committee’s behalf on 5 October.

I attach the Minister’s reply.  That reply was copied to the petitioner, who has now
written to the Minister querying some of the points made in the Minister’s letter.  The
petitioner’s letter is also attached.

The Minister makes clear that he is satisfied on the ECHR-compliance point.  He also
agrees with the evidence of the Accountant in Bankruptcy (circulated for the 25th
meeting as paper JH/00/25/18) that the current law is satisfactory.  So far as the
provision of information is concerned, the Minister refers to a recent leaflet produced
by the Accountant in Bankruptcy (copy attached) and says he will consider whether
other relevant documentation could be made more helpful.

In his letter, the petitioner raises some points that relate directly to the circumstances
of his own sequestration, and the Committee – in line with its previously-stated view
that it cannot consider individual cases – might wish to disregard these.  However, he
also challenges the Minister’s view about the fairness of the current law, pointing out
that the right to petition for recall of sequestration is different from a right of appeal.
In particular, he claims that no legal aid is available in such cases and alleges that
the position of the Accountant in Bankruptcy in such a procedure may give rise to
conflicts of interest.

Options

The Committee now needs to decide how to dispose of this petition.  If it is satisfied
with the Minister’s response deals with the points raised in the petition, it may wish
simply to close the petition.



If, however, it feels that there are important issues that remain outstanding –
including those raised by the petitioner in his latest letter to the Minister – then it may
wish to defer a final decision until it has seen the Minister’s response.

29 November 2000 ANDREW MYLNE





























JH/00/36/5
JUSTICE AND HOME AFFAIRS COMMITTEE

RESTORATIVE JUSTICE

Letter from Dr David Colvin, Vice Chair, Scottish Consortium on Crime and Criminal
Justice

Dear Miss Groves,

SCOTTISH CONSORTIUM ON CRIME AND CRIMINAL JUSTICE

Thank you for your letter and for your arrangements for our representations at the Justice
and Home Affairs Committee.  I have passed on a few minor amendments to the record of
our meeting to Catherine Johnstone as suggested.

You also asked for information on the Consortium’s views on the age of criminal
responsibility. These are contained in Section 5 in the full report. In this it is made plain
that the Consortium recommends “ that the case should be considered for raising the age
of criminal responsibility to the same age as that in which young people move into the
adult criminal justice system which we believe should be 18 years”. The reasoning behind
this recommendation is contained in the various other paragraphs in section 5 of the
report and paragraph 13 of the summary.

I have asked Susan Matheson of SACRO to send the information about the Kirkcaldy
project to you directly,  Should there be any other matter you wish to be cleared up do not
hesitate to let me know.

David Colvin
29 November 2000









JH/00/35/M

JUSTICE AND HOME AFFAIRS COMMITTEE

MINUTES

35th Meeting, 2000 (Session 1)

Tuesday 28 November 2000

Present:

Scott Barrie Christine Grahame
Gordon Jackson (Deputy Convener) Maureen Macmillan
Mrs Lyndsay McIntosh Pauline McNeill
Alasdair Morgan (Convener)

Also present: Iain Gray, Deputy Minister for Justice.

Apologies were received from Phil Gallie, Michael Matheson and Euan Robson.

The meeting opened at 9.31 am.

1. Subordinate legislation: Iain Gray, Deputy Minister for Justice, moved (S1M-
1339) That the Justice and Home Affairs Committee recommends that the draft
Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.) (No. 2)
Order 2000 be approved.  After debate, the motion was agreed to.  It was agreed
that a draft report would be circulated by e-mail for approval.

2. European documents: The Committee considered the following European
Documents—

972: Initiative by the Federal Republic of Germany for a Framework Decision
on criminal law protection against fraudulent or unfair anti-competitive conduct
in relation to the award of public contracts in the common market;

1600: Revised draft Framework Decision on the standing of victims in criminal
procedure;

1224: Note from the incoming Presidency on a programme of measures to
implement the principle of mutual recognition of decisions in criminal matters;



1259: Communication from Portugal, France, Sweden and Belgium seeking
the adoption by the Council of a Decision setting up a provisional judicial co-
operation unit (EUROJUST 5);

1260: Communication from Portugal, France, Sweden and Belgium seeking
the adoption by the Council of two Decisions, one setting up a provisional co-
operation unit and the other setting up EUROJUST with a view to reinforcing
the fight against serious organised crime (EUROJUST 6);

1385: Communication from Portugal, France, Sweden and Belgium seeking
the adoption by the Council of a Decisions to establish EUROJUST with a
view to reinforcing the fight against serious organised crime (EUROJUST 8);

1300: Commission Communication on mutual recognition of final decisions in
criminal matters;

1390: Proposed Council Regulation extending the programme of incentives
and exchanges for legal practitioners in the area of civil law (Grotius – civil).

The Committee agreed to invite written evidence on documents 1600 and 1224
from an appropriate academic witness and from the Law Society of Scotland.  It
also agreed that the letter to the Minister for Justice that the Committee agreed to
at the previous meeting should express concern about the implications for Scots
criminal law of decisions taken at European Union level.  A briefing on current
European Union activity in justice and home affairs would be organised.

3. Visit to courts in Glasgow: Pauline McNeill reported to the Committee on a visit
by her and Michael Matheson on 27 November to the courts in Glasgow
organised by the Glasgow Bar Association.  The Committee agreed to accept an
invitation for a further visit from the Sheriff Principal of Glasgow and Strathkelvin.

4. Delegate for European visit: The Committee agreed that the Convener would
represent the Committee on a study visit to the European Parliament, and that
the Deputy Convener would be the reserve.

The meeting closed at 10.06 am.

Andrew Mylne, Clerk to the Committee


