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JUSTICE AND HOME AFFAIRS COMMITTEE

AGENDA

35th Meeting, 2000 (Session 1)

Tuesday 28 November 2000

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh (Note: change of venue)

1. Subordinate legislation: Iain Gray (Deputy Minister for Justice) to move (S1M-
1339)—

Mr Jim Wallace: The Scotland Act 1998 (Transfer of Functions to the Scottish
Ministers etc. (No.2) Order 2000—That the Justice and Home Affairs
Committee recommends that the draft Scotland Act 1998 (Transfer of
Functions to the Scottish Ministers etc.) (No. 2) Order 2000 be approved.

2. European documents: The Committee will consider the following European
documents—

972: Initiative by the Federal Republic of Germany for a Framework Decision
on criminal law protection against fraudulent or unfair anti-competitive conduct
in relation to the award of public contracts in the common market;

1600: Revised draft Framework Decision on the standing of victims in criminal
procedure (formerly 1190).

1224: Note from the incoming Presidency on a programme of measures to
implement the principle of mutual recognition of decisions in criminal matters;

1259: Communication from Portugal, France, Sweden and Belgium seeking
the adoption by the Council of a Decision setting up a provisional judicial co-
operation unit (EUROJUST 5);

1260: Communication from Portugal, France, Sweden and Belgium seeking
the adoption by the Council of two Decisions, one setting up a provisional co-
operation unit and the other setting up EUROJUST with a view to reinforcing
the fight against serious organised crime (EUROJUST 6);



1385: Communication from Portugal, France, Sweden and Belgium seeking
the adoption by the Council of a Decisions to establish EUROJUST with a
view to reinforcing the fight against serious organised crime (EUROJUST 8);

1300: Commission Communication on mutual recognition of final decisions in
criminal matters;

1390: Proposed Council Regulation extending the programme of incentives
and exchanges for legal practitioners in the area of civil law (Grotius – civil).

3. Visit to courts in Glasgow: Members will report on a visit to the courts in
Glasgow organised by the Glasgow Bar Association.

4. Delegate for European visit: The Committee will choose a member to represent
the Committee on a study visit to the European Parliament.

Andrew Mylne
Clerk to the Committee, Tel 85206

***********************

The following papers are attached for this meeting:

Agenda item 1
Note by the Assistant Clerk (SSI attached) JH/00/35/2

Agenda item 2
Response from the Law Society of Scotland re: European
Draft Framework on Victims

JH/00/35/1

Note by the Clerk to the European Committee – TO FOLLOW

Note by the Senior Assistant Clerk on document 972

Note by the Senior Assistant Clerk on document 1600
(European document attached)

Note by the Senior Assistant Clerk on documents 1224, 1259,
1260, 1385, 1300 and 1390 – TO FOLLOW

JH/00/35/4

JH/00/35/5

JH/00/35/6

JH/00/35/7

Agenda item 3
Correspondence between the Convener and the Sheriff
Principal of Glasgow and Strathkelvin about the visit (private
papers – members only)

JH/00/35/3

Agenda item 4
Note by the Clerk JH/00/35/8



Papers not circulated:

Agenda item 2
Members should bring with them Notes by the Senior Assistant Clerk and European
Documents 972 and 1190 which were circulated for the 34th meeting on 20
November (JH/00/34/2 and JH/00/34/3 – incorrectly numbered in that circulation as
33/2 and 33/3).

Legal Aid Briefing:

Members are reminded that there will be an informal briefing on legal aid
immediately after the above Committee meeting.  The briefing will not be part of the
meeting, and no Minutes or Official Report of it will be produced.

The briefing will be attended by officials from the Scottish Legal Aid Board and the
Scottish Executive Justice Department.  The aim is to allow these officials to explain
some of the relevant law and procedure associated with the legal aid system, and to
allow members to ask questions on the structural and practical aspects of the
system. There will be a separate opportunity to take oral evidence from SLAB and
the Executive during the course of the inquiry.

The briefing will take place in Committee Room 2.  It is expected to last for around
an hour to an hour and a half, depending on when the Committee meeting ends.



JUSTICE AND HOME AFFAIRS COMMITTEE

Papers for information circulated for the 35th meeting, 2000

Note by the Clerk on changes to the clerking team (members
only)

Note by the Clerk on possible meeting on 18 December
(members only)

Written Answer (S1W-8474) on Scottish Courts budget

Extracts from the Press and Journal on prisons, from the
Scotsman on legal aid for tribunals, from the Daily Express on
the proposed Protection from Abuse Bill, and from the Herald
on a proposed criminal law code

Minutes of the 34th Meeting, 2000 JH/00/34/M

Subordinate legislation:

The following SSIs have been referred to the Committee and are expected to be
considered at the meeting on Tuesday 12 December:

•  The draft Advice and Assistance (Assistance by Way of Representation)
(Scotland) Amendment Regulations 2001;

•  The Advice and Assistance (Scotland) Amendment (No 2) Regulations 2000 (SSI
2000/339)

Both instruments relate to the Executive’s proposals to make “assistance by way of
representation” (ABWOR) to be made available for employment tribunals.

Prisons

Copies of HM Prisons Inspectorate intermediate inspection of HMP Barlinnie (6-7
November 2000) have been sent to the Clerks. Copies will be sent to members who
attended the visit. A further copy is available for consultation from the Clerks.

Executive documents:

Members may wish to note that a Statistical Bulletin (Criminal Justice Series) on
Prison Statistics Scotland, 1999 (CrJ/2000/7) is now available from the Document
Supply Centre.

The Clerk has received copies of the following publications of the Scottish Executive
Central Research Unit:
•  Solicitor Advocates in Scotland: A Statistical Analysis, research report;



•  Solicitor Advocates in Scotland: A Statistical Analysis, Legal Studies Research
Findings No. 32

•  Solicitor Advocates in Scotland: The Impact on Clients, research report;
•  Solicitor Advocates in Scotland: The Impact on Clients, Legal Studies Research

Findings No. 33
•  Solicitor Advocates in Scotland: The Impact on the Legal Profession, research

report;
•  Solicitor Advocates in Scotland: The Impact on the Legal Profession, Legal

Studies Research Findings No. 34
•  Solicitor Advocates in Scotland: A Research Overview, Legal Studies Research

Findings No. 35
These documents are available for inspection in Room 3.2 CC.  Copies may also be
obtained on the Scottish Executive website (www.scotland.gov.uk) or from the
Document Supply Centre.
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 LATE PAPERS FOR MEETING ON 28 NOVEMBER 2000

Item 2 – European Documents

Note by the Clerks

Note by the Senior Assistant Clerk on documents 1224, 1259, 1260,
1385, 1300 and 1390

JH/00/35/4

JH/00/35/7

Andrew Mylne
24 November 2000



JH/00/35/2
JUSTICE AND HOME AFFAIRS COMMITTEE

The Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.)
(No.2) Order 2000 (SI 2000/draft)

Note by the Assistant Clerk
Background

Under section 30(3) of the Scotland Act 1998, an Order in Council can be made to
specify functions to be exercisable in or as regards Scotland.  Section 63 of the
Scotland Act enables an Order in Council to provide for the transfer of functions from
a Minister of the Crown to the Scottish Ministers.  This draft Order transfers functions
exercisable by the Secretary of State to the Scottish Ministers in relation to the
issuing of warrants under the Regulation of Investigatory Powers Act 2000 (the UK
Act, not the Act of this Parliament considered by the Committee).

The Order will transfer to the Scottish Ministers the functions of the Secretary of
State, under section 5 of the UK Act, to issue warrants authorising interception of
communications by the police and HM Customs and Excise.  The Order will also
transfer to the Scottish Ministers the functions of the Secretary of State, under
sections 32 and 42 of the UK Act, to issue warrants authorising intrusive surveillance
by intelligence services for the purpose of preventing or detecting serious crime.  In
addition, functions relating to the duration, cancellation, modification and renewal of
the warrants and authorisations are transferred to the Scottish Ministers.  The
transferred powers will be applicable where the interception of communications or
authorisation of intrusive surveillance is in respect of a person, premises or a vehicle
located in Scotland at the time the warrant is issued.

In consequence of the transfer of functions, Part 2 of Schedule 3 of the Order makes
technical modifications to the Regulation of Investigatory Powers Act 2000.

The Justice and Home Affairs Committee has been designated lead Committee to
report to the Parliament on the above Order and asked to report by 4 December.
The Transport and the Environment Committee was asked to report to the
Committee by 24 November and had no comments to make.  The Subordinate
Legislation Committee considered the instrument on 7 November, and had no
comments to make.

Procedure

The instrument was laid on 2 November.  Under Rule 10.6, the Order being an
affirmative instrument, it is for the lead committee to recommend to the Parliament
whether the instrument should come into force.  The relevant Minister has, by motion
S1M-1339 (set out in the Agenda), proposed that the Committee recommends the
approval of the Order.  The Deputy Minister will attend to speak to and move the
motion.  The debate may last for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.  Given that the Committee will



not meet again until after the 4 December deadline, the text of the Committee’s
report will be circulated for approval by email.

23 November 2000 FIONA GROVES





































JH/00/35/4
Justice and Home Affairs Committee

Scrutiny of European Documents

Note by the Clerks

Background

In the last few weeks, a series of documents relating to European Union activities in
the field of Justice and Home Affairs (JHA) have been sent to the Committee, either
for interest only, or seeking a formal response.

This note sets out the background to why the Committee may decide to have a
greater interaction with EU initiatives in this field, what is the historical and policy
background which has led the EU to legislate in JHA areas, as well as a short
comment on the status of each of the documents given to the Committee. The note
also sets out some recommendations on how all the above should be addressed.

The EU and JHA

JHA is now an important and increasingly active area of Union activities. It is a
cluster of very different policy areas.  These are:

• Charter on Fundamental Rights
• Police and Customs co-operation
• Free Movement of persons
• Fight against Organised Crime
• Immigration and Asylum
• Judicial Co-operation in criminal matters
• Judicial Co-operation in civil matters
• External relations and Enlargement
• Drugs Co-ordination

For more information on each of the above areas, see:
http://www.europa.eu.int/comm/justice_home/index_en.htm

The Committee may, in time, seek to take a view on which of the above areas
represents a priority in terms of Parliamentary scrutiny, or choose to do this on a
case-by-case basis depending on the measure.

Some of the policies listed above are carried out under the “third pillar” (Police and
judicial co-operation in criminal matters) and some are carried out under the “first
pillar” (Visas asylum and other policies related to the free movement of persons).
The pillar under which these policies fall has implications for the decision-making
process, and the types of instruments adopted.



JHA: A Short History

The first attempts to formulate a coherent EU policy on justice and home affairs was
made at Maastricht in 1991.  The Treaty of Maastricht placed asylum, immigration,
border controls and co-operation between customs, police and judicial authorities in
a new “third pillar”. Accordingly JHA policy making takes place within the EU
framework, but remains intergovernmental (in other words, not subject to Community
decision making methods, and not with Community instruments).

With the Treaty of Amsterdam, free-movement issues and Judicial co-operation in
civil matters entered the Community pillar (i.e. the “first pillar”). However, not all the
first pillar procedures apply. Policy making on free movement issues is now subject
to better judicial control and slightly more parliamentary oversight.  The European
Parliament is now consulted.  The instruments adopted are the same as those for
the mainstream EC Treaty and will have the same legal effect.

Police and judicial co-operation in criminal matter were left in a revised and renamed
third pillar.  Police and judicial co-operation on criminal matters remains
intergovernmental and subject to unanimity. The European Parliament has a
consultative role.

At the European Council meeting at Tampere (Finland) in October 1999 the
European Council on JHA formulated a more coherent political strategy which gave
a significant impetus to this new area of EU policy making.  However the need for
unanimity and a small staff of under 150 in the Commission’s new justice and home
affairs directorate may make the programme still over-ambitious.

The decision-making process

The various documents referred to the Committee by the European Committee are
produced under these different pillars.  Some of them are proposed legislative
instruments others are policy documents..

A number of instruments will require implementation.  In some cases it will be for the
Executive to implement the new measures and deal with the practical details of how
the objectives of the legislation will be met.

Status of the documents

A short note attached gives further information on the European documents referred
to the Committee for information.  In essence, the Committee should ask itself, for
each of the documents:

1. Assuming there is still time, whether it would like to try to influence the decision-
making process .

2. Whether to have a dialogue with the Executive about the practical implementation
of the initiatives when the time comes for the matters to become part and parcel
of law in the UK and Scotland.

3. Whether to seek more information on the Executive’s policy positions the key
documents only.



The Clerks to the European Committee and their Legal Advisor have offered to
provide more advice on how 1 and 2 above can best be realised.

Other options

There are various general ways in which the issue of effective scrutiny of European
documents by the Committee could be developed.

1. The Clerks could arrange for a wider briefing session or evidence, from the
Executive and/or academics, on the new powers of the EU Community
institutions on JHA matters, an idea of the emerging and future issues, their
importance to Scotland etc.

2. At its last meeting, the Committee agreed that the Convener should write to the
Minister for Justice on how the JHA Committee can have earlier warning of
emerging issues and draft legislation. Such a letter could be followed by
improved contact at official level with the aim of allowing the Committee to
respond effectively to any document then referred by the European Committee.

3. The Committee could consider appointing a reporter (as mentioned in paper
JH/00/35/8)
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JUSTICE AND HOME AFFAIRS COMMITTEE

European Document 972: Initiative by the Federal Republic of Germany
for a framework Decision on criminal law protection against fraudulent

or unfair anti-competitive conduct in relation to the award of public
contracts in the common market

Note by the Senior Assistant Clerk

Background

This framework decision is intended to create a uniform standard of judicial
protection throughout the EU against unfair and potentially harmful practices in the
EU wide award of contracts.  Such a measure would also aim to strengthen the
protection of both the financial interests of contracting entities and of fair competition.

It has the following objectives:
• to make it a criminal offence for one or more companies to obtain significant

public contracts unlawfully through bribery, corruption or secret agreements;
• to provide for appropriate criminal penalties to be available;
• to provide for liability of legal persons [companies] in respect of fraudulent or

unfair anti-competitive conduct committed on their behalf, and for penalties,
including criminal or non-criminal fines, to be available;

• to provide rules for jurisdiction over the offences committed.

Framework decisions are one of the instruments the Council may adopt under Title
VI of the EU Treaty “Provisions on Police and judicial co-operation in criminal
matters (ex JHA).”  Framework decisions are comparable to EC Directives insofar as
they are only binding as to the result, but leave the Member States the choice of
form and method.  In short, they require implementation.  In this case separate
implementation may be required in Scotland.

Policy Implications

In line with EC directives, large contracts are awarded mainly on the basis of calls for
tender throughout the EU by conventional public contracting authorities and by other
authorities acting as such in the water, energy, transport and telecommunications
sectors.

The German Government has put the framework forward because it perceives
certain problems with current international practice:
• The legal situation as regards penalties for those involved in fraud or collusion

with the intent of securing public contracts is not consistent across the EU;
• States’ fraud offences “can have only limited effect, as in practice the prosecution

of such offences is often frustrated for lack of evidence of financial loss”
(addendum to the framework, paragraph 2); and

• Fines are not sufficient punishment to curb such offending.



The Home Office Explanatory Memorandum on the initiative suggests, at paragraph
13, that precisely what types of conduct are being targeted is somewhat unclear.
The German Government has stated that it intends this framework to be aimed at
“fraudulent conduct, not corruption”.  However, the drafting of the addendum to the
framework is unclear on this point, and the Home Office is planning to seek
clarification.

Article 2(1) of the framework gives the relevant offences.  The conduct described in
Article 2(1) would require to be criminal under Scots law. There is also a question of
Scottish jurisdiction which is raised by Article 7(1) of the framework.

Scottish Interest – Extracts from the Scottish Covering Note

Paragraph 9 of the Home Office Explanatory Memorandum states that, for England
and Wales, there are criminal penalties for bribery and corruption in the public and
private sectors, but violation of EC rules on procurement and competition are civil,
not criminal, offences.

As far as procurement is concerned, the framework initiative seems to be aimed at
those seeking public contracts, rather than the public authority awarding them.
However, should it prove necessary to prosecute an individual for this type of
corruption, there are statutory offences available under the Public Bodies Corrupt
Practices Act 1889, the Prevention of Corruption Act 1906 and the Local
Government (Scotland) Act 1973.

With regard to anti-competitive conduct, administrative penalties for collusion or
secret agreements are contained in the UK-wide Competition Act 1998, which is
reserved under Section C3 of Schedule 5 to the Scotland Act 1998.

However, criminal law is devolved, and the common law offence of fraud is
significantly broader in Scotland than the criminal offences available in England and
Wales.  Fraud may be defined as “the bringing about of some practical result by
means of a false pretence”.  Therefore, unlike in England and Wales, it is likely that it
would already be possible to prosecute a person in Scotland for the offences
outlined Article 2(1).

For the crime of fraud to take place, there are certain necessary preconditions: some
form of deception is required, a practical outcome is required and mens rea, in the
sense of an intention to deceive, is also required.  However, there need not be
shown to be any economic loss to the affected party.  Therefore, the German
Government’s perceived problem with proving economic loss in order to bring
criminal proceedings could be viewed as a lesser issue for Scotland than for other
jurisdictions.

Furthermore, as this is a common law offence, the penalty is limited only by the court
in which it is prosecuted.  The maximum penalty for a crime prosecuted on
indictment in the High Court is life.  Therefore, the requirement in Article 3 of the
framework that offences be punishable by “dissuasive criminal penalties including …
penalties involving deprivation of liberty” is fulfilled already in Scots law. In summary,
the current provisions in criminal law appear to be compliant with Articles 2 and 3.



Article 7(1) requires that each Member State establish its jurisdiction over (a) anyone
within its territory, (b) its nationals overseas and (c) on those acting on behalf of a
legal person with its head office in the Member State.

It would be possible to notify the General Secretariat of the Council that the UK will
not apply, or will only in some circumstances apply, Articles 7(1)(b) and (c).
However, if the UK were to wish to apply either of these provisions, it is likely that
legislation would be required in Scotland to extend Scottish jurisdiction.  This is not
wholly unprecedented, as Scotland already has jurisdiction over UK nationals who
have committed murder or culpable homicide abroad but are resident in Scotland,
and it is proposed that Scotland will have extra-territorial jurisdiction for the purposes
of the International Criminal Court.

Status of the Document

This document has not yet been considered by the two Houses at Westminster, and
it is understood that a “scrutiny reserve” is in place (this being a non-binding
agreement that the Government does not normally adopt a formal UK position on an
EU proposal until clearance from the two Houses has been obtained).  If the
Committee wishes to make representations regarding the document, it therefore has
time to do so.

23 NOVEMBER 2000 ALISON E TAYLOR
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JUSTICE AND HOME AFFAIRS COMMITTEE

European document 1190: Draft Framework Decision on the standing of
victims in criminal procedure

Note by the Senior Assistant Clerk

Background

The aim of this document is to improve the status of victims of crime both in terms of
the support and information they receive and their status in criminal proceedings.

Framework decisions are one of the instruments the Council may adopt under Title
VI “Provisions on Police and judicial co-operation in criminal matters (ex JHA).”
Framework decisions are comparable to EC Directives in so far as they are only
binding as to the result, but leave the Member States the choice of form and method.
In short, they require implementation.

The draft Framework Decision consists of 15 articles of substance and three articles
of procedure, all of which remain subject to further discussion and negotiation. The
substantive items fall broadly into the following categories:
• Mutual co-operation to ensure that someone victimised in another Member State

is not disadvantaged - this would include the provision of free advice,
interpretation facilities and victim support;

• Protection of vulnerable or intimidated witnesses during court proceedings;
• The right to compensation;
• The exploration and promotion of mediation between offenders and victims.

Policy Implications

The Council of the European Union may take framework decisions to approximate
the laws and regulations of the Member States.  While these legal instruments are
binding on the Member States as regards the result to be achieved, the Member
States remain free to choose the form and method by which to achieve those results.
The framework decision is not intended to dictate precisely how victims will interact
with the criminal justice systems in individual Member States, but to ensure that
there are common standards in place across Member States.

The Council will consider, within a year of the implementation date, the measures
taken by Member States to comply with this Framework Decision by means of a
report based on progress reports from Member States and a report from the
European Commission.   The implementation dates are currently 5 years for Article
10, 3 years for Article 5, and one year for the remaining articles, all timed from the
entry into force of the framework decision.



Scottish Interest – Extracts from the Scottish Covering Note

The framework decision deals with devolved matters. The Executive wants to see
the position of victims in the criminal justice system enhanced.  It welcomes the
principles in the framework decision which are broadly in line with Scottish Ministers’
policy on victims, and specifically with the strategy for victims which will be launched
later this year.  The principles of the framework decision will be taken forward via the
strategy.  Both cover areas such as the proper treatment of victims, particularly
vulnerable victims; and practical recognition of needs for protection, information, and
redress.

As the framework decision is still at draft stage, not all the specific implications for
Scotland are yet clear.  These arise in the main from major procedural differences
between continental jurisdictions where the victim may choose to be a party to the
criminal proceedings, mainly for the purpose of compensation, and the position in
Scotland and in England and Wales, where the victim does not have a formal role of
that kind and arrangements for compensation are handled differently, and effectively,
by a distinct scheme.

However, the intention of the majority of articles is met by existing procedures and
services or by planned changes which have already been announced. Examples
include the extension of existing provision of information to victims;  the roll out of the
witness service to all sheriff courts; the Crown Office based victim and witness
service; training in victim awareness for staff in criminal justice agencies; special
facilities provided by the police for victims of sexual offences; actions to improve the
lot of vulnerable and intimidated witnesses stemming from the report Towards a Just
Conclusion; the provision of compensation; and the forthcoming Evidence (Sexual
Offences) Bill.   The Executive will continue to work to ensure that the final drafting of
the document reflects realistic and attainable objectives achievable within the
distinctive Scottish system of justice.

It is not yet clear what the financial implications will be, but the Executive is already
working towards, and has budgeted to meet, substantial improvements for services
to victims and witnesses.

Status of the Document

 It is expected that this document will be discussed by the Council of Ministers at its
meeting on 30 and 31 November and the hope is to secure agreement on this
document at this meeting.  There is therefore very little time for the Committee to
make any input.
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Council Logo

COUNCIL OF
THE EUROPEAN UNION

Brussels, 22 September 2000 (26.09)
(OR. fr)

10387/2/00
REV 2

LIMITE

COPEN 54

NOTE
from : COREPER
dated : 22 September 2000
to : COUNCIL
No. prev. doc.: 10387/1/00 COPEN 54 REV 1
Subject: Draft Framework Decision on the standing of victims in criminal procedure

Delegations will find attached the text resulting from the meeting of COREPER on

21 September 2000.

Substantial reservations remain on Article 9(1).  Point 32 of the Tampere conclusions refers to

"drawing up minimum standards on the protection of the victims of crime, in particular on crime

victims' access to justice and on their rights to compensation for damages (…)".  The question

therefore arises as to whether Article 9(1) meets this requirement, or whether the wording currently

proposed would merely maintain the status quo.

The German, United Kingdom, Danish, Netherlands and Swedish delegations have entered

parliamentary scrutiny reservations.

Ireland and Belgium have entered a general scrutiny reservation on the text.
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It should be pointed out that the European Parliament is to give an opinion on this draft in

mid-November.  The recitals have not yet been examined.

Finally, the United Kingdom is currently consulting its authorities with regard to application of the

Framework Decision to the Channel Islands and Gibraltar.

The Council is asked, on the basis of the proceedings in Coreper, to settle the issues outstanding so

that this Decision may be adopted as soon as possible once the European Parliament has given its

opinion.
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ANNEX I

DRAFT FRAMEWORK DECISION ON THE STANDING OF VICTIMS IN

CRIMINAL PROCEDURE

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles 31 and 34(2) thereof,

Having regard to the initiative by the Portuguese Republic,

Having regard to the Opinion of the European Parliament,

In accordance with the Action Plan of the Council and the Commission on how best to implement

the provisions of the Treaty of Amsterdam on an area of freedom, security and justice, in particular

point 51(c), stipulating that, within five years following entry into force of the Treaty, the question

of victim support should be addressed, by making a comparative survey of victim compensation

schemes, and the feasibility of taking action within the Union assessed,

Bearing in mind the content of the Commission communication of 14 July 1999 to the Council, the

European Parliament and the Economic and Social Committee concerning crime victims in the

European Union: reflections on standards and action (COM(1999) 349 final),

In the light of the European Parliament Resolution of … concerning the Commission

communication of 14 July 1999,
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In the light of the conclusions of the European Council meeting in Tampere on 15 and

16 October 1999, especially point 32, stating that minimum standards should be drawn up on the

protection of the victims of crimes, in particular on crime victims' access to justice and on their

right to compensation for damages, including legal costs.  In addition, national programmes should

be set up to finance measures, public and non-governmental, for assistance to and protection of

victims,

With reference to the Joint Action of 24 February 1997, adopted by the Council on the basis of

Article K.3 of the Treaty on European Union, concerning action to combat trafficking in human

beings and sexual exploitation of children,

With reference to the Council Resolution of 23 November 1995 on the protection of witnesses in

the fight against organised crime,

With reference to Recommendation No R (85) 11 of the Council of Europe on the position of the

victim in the framework of criminal law and procedure,

With reference to the European Convention on Compensation to Victims of Violent Crimes

(Strasbourg, 1983),

With reference to Recommendation No R (99) 19 of the Committee of Ministers to Member States

concerning mediation in penal matters,

With reference to the United Nations Declaration of Basic Principles of Justice for Victims of

Crime and Abuse of Power,

With reference to the work of the European Forum for Victim Services, in particular the Statement

of Victims' Rights in the Process of Criminal Justice,

With particular regard to the need for Member States to approximate laws and regulations

concerning criminal procedure in the light of the following points:
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(a) the importance of considering and addressing victims' needs in an integrated, comprehensive,

interrelated manner and avoiding partial or inconsistent solutions which may give rise to

secondary victimisation;

(b) the need for "procedure" therefore to be construed as including victims' contacts with

authorities, public services and victim support groups whose involvement, albeit not required

under the criminal justice system, is essential in looking after victims' interests, both before

and during or after criminal proceedings proper;

(c) the fact that the provisions of this Framework Decision are confined to looking after victims'

interests under criminal procedure;

(d) the fact that, for that reason, leaving aside any future addressing of the whole issue of

compensation for crime victims within the EU, the provisions of this Framework Decision

regarding compensation, as well as those regarding mediation, relate to criminal procedure

and thus do not concern arrangements under civil procedure;

(e) the need for alignment of arrangements under criminal procedure as regards the standing and

main rights of victims, with particular regard to the right to be treated with respect for their

dignity, the right to provide and receive information, the right to understand and be

understood, the right to be protected at the various stages of procedure, the right to have

allowance made for the disadvantage of living in a different Member State from the one in

which they were a victim, etc.;

(f) the importance of affording victims the best legal protection and defence of their interests,

irrespective of the country in which they are present;

(g) the importance, in criminal procedure, of the involvement of victim support groups before,

during and after proceedings;

(h) the need for personnel coming into contact with victims to receive suitable proper training, as

is essential both for victims and for achieving the purposes of procedure;



10387/2/00 REV 2 ven/GBK/mc 6
ANNEX I DG H III   EN

(i) the value, in upholding victims' interests in procedure, of making use of existing contact point

networking arrangements in Member States, whether under the judicial system or based on

victim support group networks,

HAS ADOPTED THIS FRAMEWORK DECISION:

Article 1

Definitions

For the purposes of this Framework Decision:

(a) "victim" shall mean a natural person who has suffered harm, including physical or mental

injury, emotional suffering, economic loss through acts or omissions that are in violation of

the criminal law of a Member State;

(b) "victim support organisation" shall mean a non-governmental organisation, legally established

in a Member State, whose support to victims of crime is provided free of charge and,

conducted under appropriate conditions, complements the action of the State in this area;

(c) "criminal proceedings" shall be understood in accordance with the national law applicable;

(d) "proceedings" shall be broadly construed to include, in addition to criminal proceedings, all

contacts of victims as such with any authority, public service or victim support organisation in

connection with their case, before, during, or after criminal process 1;

                                                
1 The English version of this paragraph needs to be reviewed, so as to correspond more closely

to the French.
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(e) "mediation in criminal cases" shall be understood as the search, prior to or during criminal

proceedings, for a negotiated solution between the victim and the author of the offence,

mediated by a competent person.

Article 2

Respect and recognition

1.   Each Member State shall ensure that victims have a real and appropriate role in its criminal

legal system.  It shall continue to make every effort to ensure that victims are treated with due

respect for the dignity of the individual during proceedings and shall recognise the rights and

legitimate interests of victims with particular reference to criminal proceedings.

2.   Each Member State shall ensure that victims who are particularly vulnerable can benefit from

specific treatment best suited to their circumstances.

Article 3

Hearings, and provision of evidence

Each Member State shall safeguard the possibility for victims to be heard during proceedings and to

supply evidence.

Each Member State shall take appropriate measures to ensure that its authorities question victims

only insofar as necessary for the purpose of criminal proceedings.
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Article 4

Right to receive information

1.   Each Member State shall ensure that victims in particular have access, as of their first contact

with law enforcement agencies, by any means it deems appropriate and as far as possible in

languages commonly understood, to information of relevance for the protection of their interests.

Such information shall be at least as follows:

(a) the type of services or organisations to which they can turn for support;

(b) the type of support which they can obtain;

(c) where and how victims can report an offence;

(d) procedures following such a report and the role of the victim in connection with such

procedures;

(e) how and under what conditions they can obtain protection;

(f) to what extent and on what terms victims have access to:

(i) legal advice or

(ii) legal aid, or

(iii) any other sort of advice,

if, in the cases envisaged under (i) and (ii), victims are entitled to receive it.

(g) requirements and preconditions in order for victims to be entitled to compensation;

(h) if they are resident in another State, any special arrangements available to them in order to

protect their interests.
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2.   Each Member State shall ensure that victims who have expressed a wish to this effect are kept

informed of:

(a) the outcome of their complaint;

(b) relevant factors enabling them, in the event of prosecution, to know the conduct of the

criminal proceedings regarding the person prosecuted for offences concerning them, except in

exceptional cases where the proper handling of the case may be adversely affected;

(c) the court's sentence;

3.   Member States shall take the necessary measures to ensure that, at least in cases where there

might be danger to the victims, when the person prosecuted or sentenced for an offence is released,

a decision may be taken to notify the victim if necessary.

4.   Insofar as a Member State forwards on its own initiative the information referred to in

paragraphs 2 and 3, it must ensure that victims have the right not to receive it, unless

communication thereof is compulsory under the terms of the relevant criminal proceedings.

Article 5

Communication safeguards

Each Member State shall, in respect of victims having the status of witnesses or parties to the

proceedings, take the necessary measures to minimise as far as possible communication difficulties

as regards their understanding of or involvement in the relevant steps of the criminal proceedings in

question, to an extent comparable with the measures of this type which it takes in respect of

defendants.
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Article 6

Specific assistance to the victim

Each Member State shall ensure that victims have access to advice as in Article 4(1)(f)(iii),

provided free of charge where warranted, concerning their role in the proceedings and, where

appropriate, legal aid as in Article 4(1)(f)(ii), when they are able to have the status of parties to

criminal proceedings.

Article 7

Victim's expenses with respect to criminal proceedings

Each Member State shall afford victims, if they have the status of parties or witnesses, the

possibility, according to the applicable national provisions, of reimbursement of expenses incurred

as a result of their legitimate participation in criminal proceedings.

Article 8

Right to protection

1.   Each Member State shall ensure a suitable level of protection for victims and, where

appropriate, their families or persons in a similar position, particularly as regards their safety and

protection of their privacy, where the competent authorities consider that there is a serious risk of

reprisals or firm evidence of serious intent to intrude upon their privacy.
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2.   To that end, and without prejudice to paragraph 4, each Member State shall guarantee that it is

possible to adopt, if necessary, as part of the court proceedings, appropriate measures to protect the

privacy and photographic image of victims and their families or persons in a similar position.

3.   Each Member State shall further ensure that contact between victims and offenders within court

premises may be avoided, unless criminal proceedings require such contact.  Where appropriate for

that purpose, each Member State shall progressively provide that court premises have special

waiting areas for victims.

4.   Each Member State shall ensure that, where there is a need to protect victims – particularly

those most vulnerable – from the effects of giving evidence in open court, victims may, by decision

taken by the court, be entitled to testify in a manner which will enable this objective to be achieved,

by any appropriate means compatible with its basic legal principles.

Article 9

Right to compensation in the course of criminal proceedings

1.   Each Member State shall ensure that victims of criminal acts have the right to obtain a decision

within reasonable time limits on compensation by the offender in the course of criminal

proceedings, except where, in certain (…) cases, national law provides for compensation to be

awarded in another manner 1. 2

2.   Each Member State shall take appropriate measures to encourage the offender to provide

adequate compensation to victims.

3.   Unless urgently required for the purpose of criminal proceedings, recoverable property

belonging to victims which is seized in the course of criminal proceedings shall be returned to them

without delay.

                                                
1 Scrutiny reservations by the Belgian, Netherlands and Spanish delegations.
2 See also the draft statement by the Council in Annex II.
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Article 10

Penal mediation in the course of criminal proceedings

1.   Each Member State shall seek to promote mediation where appropriate in criminal cases for

offences which it considers appropriate for this sort of measure.

2.   Each Member State shall ensure that any agreement between the victim and the offender

reached in the course of such mediation in criminal cases can be taken into account.

Article 11

Victims resident in another Member State

1.   Each Member State shall ensure that its competent authorities can take appropriate measures to

minimise the difficulties faced where the victim is a resident of a State other than the one where the

offence has occurred, particularly with regard to the organisation of the proceedings.  For this

purpose, its authorities should, in particular, be in a position to:

– be able to decide whether the victim may make a statement immediately after the commission

of an offence;

– have recourse as far as possible to the provisions on video conferencing and telephone

conference calls laid down in Articles 10 and 11 of the Convention on Mutual Assistance in

Criminal Matters between the Member States of the European Union of 29 May 2000 for the

purpose of hearing victims resident abroad.

2.   Each Member State shall ensure that the victim of an offence in a Member State other than the

one where he resides may make a complaint before the competent authorities of his State of

residence if he was unable to do so in the Member State where the offence was committed or, in the

event of a serious offence, if he did not wish to do so.
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The competent authority to which the complaint is made, insofar as it does not itself have

competence in this respect, shall transmit it without delay to the competent authority in the territory

in which the offence was committed.  The complaint shall be dealt with in accordance with the

national law of the State in which the offence was committed.

Article 12

Cooperation between Member States

Each Member State shall foster, develop and improve cooperation between Member States in order

to facilitate the more effective protection of victims' interests in criminal proceedings, whether in

the form of networks directly linked to the judicial system or of links between victim support

organisations 1.

Article 13

Specialist services and victim support organisations

1.   Each Member State shall, in the context of proceedings, promote the involvement of victim

support systems responsible for organising the initial reception of victims and for victim support

and assistance thereafter, whether through the provision of specially trained personnel within its

public services or through recognition and funding of victim support organisations.

2.   Each Member State shall encourage action taken in proceedings by such personnel or by victim

support organisations, particularly as regards:

(a) providing victims with information;

                                                
1 Scrutiny reservation by Belgium.
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(b) assisting victims according to their immediate needs;

(c) accompanying victims, if necessary and possible during criminal proceedings;

(d) assisting victims, at their request, after criminal proceedings have ended.

Article 14

Training for personnel involved in proceedings or otherwise

in contact with victims

1.   Through its public services or by funding victim support organisations, each Member State shall

encourage initiatives enabling personnel involved in proceedings or otherwise in contact with

victims to receive suitable training.

2.   The preceding paragraph shall apply in particular to police officers and legal practitioners.

Article 15

Practical conditions regarding the position of victims in proceedings

1.   Each Member State shall support the progressive creation, in respect of proceedings in general,

and particularly in venues where criminal proceedings may be initiated, of the necessary conditions

for attempting to prevent secondary victimisation and avoiding placing victims under unnecessary

pressure.  This shall apply particularly as regards proper initial reception of victims, and the

establishment of conditions appropriate to their situation in the venues in question.
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2.   For the purposes of paragraph 1, each Member State shall in particular have regard to facilities

within courts, police stations, public services and victim support organisations.

Article 16

Implementation

Each Member State shall bring into force the laws, regulations and administrative provisions

necessary to comply with this Framework Decision:

– regarding Article 10, within five years from the entry into force of this Framework Decision;

– regarding Articles 5 and 6, within three years from the entry into force of this Framework

Decision;

– regarding the other provisions, within one year from the entry into force of this Framework

Decision.

Article 17

Assessment

As of the dates referred to in Article 16, each Member State shall forward to the General Secretariat

of the Council and to the Commission of the European Communities the text of the provisions

enacting into national law the requirements laid down by this Framework Decision.  The Council

shall assess, within one year following each of these dates, the measures taken by Member States to

comply with the provisions of this Framework Decision, by means of a report drawn up by the

General Secretariat on the basis of the information received from Member States and a report in

writing submitted by the Commission.
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Article 18

Entry into force

This Framework Decision shall enter into force on the date of its publication in the Official Journal

of the European Communities.

________________________
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ANNEX II

Draft statement by the Council regarding Article 9(1):

"The Council declares that the decision on the compensation of the victim by the offender in the

course of criminal proceedings may be limited in its substance or to part of the claim".
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European Documents

Note by the Senior Assistant Clerk (prepared with the assistance of the European
Committee clerks and advisers)

At its last meeting, the Committee asked for further information on European
documents which had been referred to it for information.  Further details are outlined
below.  Copies of the full documents may be obtained from the Clerks.

1224: Note from the incoming Presidency on a programme of measures to
implement the principle of mutual recognition of decisions in criminal matters

At Tampere (venue of the European Council meeting in Finland, at the end of 1999)
the Council and the Commission were invited to adopt, by December 2000, a
programme of measures to implement the principle of mutual recognition of
discussions in criminal matters. Mutual recognition is designed to strengthen co-
operation between Member States but also to enhance the protection of individual
rights. Implementation of the principle of mutual recognition of decisions in criminal
matters presupposes that Member States have trust in each others’ criminal justice
systems.

Some forms of mutual recognition are already embodied in the instruments of judicial
co-operation adopted, before the Maastricht Treaty, e.g. the Convention between the
Member States of the European Communities on the enforcement of foreign criminal
sentences of 13 November 1991; the Convention of the European Union on driving
disqualification of 17 June 1998; and the Convention on the protection of the
European Communities’ financial interests of 26 July 1995.

The programme of measures, which is designed as a package, maps out the
different areas in which Member States should focus their efforts in the years ahead
in order gradually to achieve mutual recognition of criminal decisions in the
European Union.  It should not be seen as a definitive programme.

The paper proposes that a Programme of Measures should cover four broad areas
and includes:
• taking account of final criminal judgements already delivered by the courts in

another Member State, i.e. ensuring that most judicial decisions cannot be
challenged in other Member States;

• enforcement of pre-trial orders, e.g. orders for the purpose of obtaining evidence,
arrest warrants, etc;

• post-sentencing follow-up decisions, e.g. parole supervision for serious offenders
returning the UK after serving sentences abroad; and

• peer evaluation, i.e. to establish a mechanism for peer evaluation of the
recognition of criminal decisions in order to measure Member States’ progress in
implementing the proposed measures.



The Programme of Measures should be adopted by the Council of the European
Union by 31 December 2000.  The French Presidency therefore intends to submit
the document for approval by the Justice and Home Affairs Council on 30 November.
Further details have been sought from the Executive on the potential impact of these
proposals on Scottish criminal law and procedure.  In particular information on the
existing provisions or the area of existing law likely to be affected, and whether or not
new or amending legislation will be required.

1300: Communication from the Commission to the Council and the European
Parliament on Mutual Recognition of Final Decisions in Criminal Matters

This is a policy document which outlines the background thinking to the programme
of measures to implement the principle of mutual recognition of decisions in criminal
matters (see 1224 above).

1260: Initiative by Portugal, France, Sweden and Belgium seeking the adoption
by the Council of two Decisions, one setting up a provisional co-operation unit
and the other setting up EUROJUST with a view to reinforcing the fight against
serious organised crime (EUROJUST 6)

This proposal for legislation seeks to improve judicial co-operation between Member
States of the European Union, in particular in combating forms of serious crime often
perpetrated by transnational organisations. It seeks to establish a European judicial
co-ordination unit (entitled EUROJUST) which shall be composed of one national
prosecutor, magistrate or police officer of equivalent competence per Member State.
It is proposed that members of EUROJUST will co-operate in relation to crimes such
as acts of terrorism, computer crime, laundering of the proceeds of crime, etc.

According to the explanatory memorandum supplied by the Home Office, the precise
impact on UK and Scots law of implementing the Decision has yet to be determined,
but it is unlikely to have a significant impact because national members of
EUROJUST are largely mandated to act within the limits of their respective national
powers. It is envisaged that EUROJUST would co-ordinate and facilitate cross-
border investigations, without directing the national authorities involved.

1259: Initiative by the Governments of Portugal, France, Sweden and Belgium
seeking the adoption by the Council of a Decision setting up a provisional
judicial co-operation unit (EUROJUST 5)

1385: Initiative of Portugal, France, Sweden and Belgium with a view to the
adoption of a Council Decision setting up EUROJUST with a view to
reinforcing the fight against serious organised crime

These documents relate to the same subject matter as the above (see 1260).

1390: Proposed Council Regulation extending the programme of incentives
and exchanges for legal practitioners in the area of civil law (Grotius – civil):

This is a proposal for legislation. The Grotius programme was adopted by the
Council of Ministers in 1996. The purpose of the programme is to facilitate judicial



co-operation between Member States by fostering mutual knowledge of legal and
judicial systems. It provides funding for training, exchange, work-experience
programmes, etc. This regulation provides for the extension of certain aspects of this
programme.

Procedure

All the above documents have been referred to the Committee for information. The
Committee is not required to take any further action in relation to these documents. It
could, however, decide to seek further information from the Executive on what
implications these documents have for Scotland, or ask to be kept informed of the
progress of any of the above.

23 NOVEMBER 2000 ALISON E TAYLOR
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Nomination of Committee Member for European Parliament Familiarisation
Programme

Note by the Clerk

The Committee is invited to nominate at this meeting a member of the Committee,
which may be the Convener or another member, to take part in a European
Parliament-funded familiarisation programme.

Background

The European Parliament has agreed to fund a short familiarisation programme for a
group of Scottish Parliament Committee Conveners and members.  This is likely to
take place in the Spring of 2001.   The other committees from whom a delegate is
being sought are:
• Audit
• Education, Culture and Sport
• Enterprise and Lifelong Learning
• Equal Opportunities
• Finance
• Health and Community Care
• Public Petitions
• Rural Affairs
• Social Inclusion, Housing and the Voluntary Sector
• Transport and the Environment
• Local Government

The aim is to familiarise members with the European legislative process and the
operation of the European Parliament.

The EU is the single external (non-UK) entity with the greatest impact on Scotland.
EU business touches every area of the Parliament’s competence.  A significant part
of the newly created Scottish institutions’ capacity to legislate or act is determined by
Community law.  In many areas, primary or secondary legislation has to be made for
the sole purpose of giving effect, applying or implementing Community obligations.
EC and EU law can also act as a restraint on the newly acquired powers since it is
outside the legislative competence of the Scottish Parliament to enact legislation
which is incompatible with EU law.  There are also strong Scottish interests in
reserved matters that are subject to EU legislation or policy.  The Parliament needs
to be able to feed its views into the UK machinery responsible for negotiating on and
implementing these matters.



The Parliament has a fundamental interest in taking an active part in Europe, to
understand how EU law interacts with its responsibilities and to promote Scotland’s
influence in decision-making.

Central to the Parliament’s activity on European Union matters is the European
Committee.  Standing Orders give the Committee a remit to consider and report to
the Parliament on European Community proposals and legislation and on any
European Union issues.  The Committee has the key task of scrutinising documents
and proposals emanating from Brussels and must take a leading role in developing
the Parliament’s approach to European Union matters.

Europe, however, impacts more widely on the Parliament than just its European
Committee.  It is right that other Committees are able to develop the European
aspects of matters within their remits; some have already begun to do so.  The
issues with which subject Committees deal are often inextricably linked with policy
development in Europe.

Appointment of Reporter

The Committee may wish to consider also appointing the delegate as a Reporter on
European matters.  That would enable the experience gained from the study visit to
be put to longer-term effect.  A Reporter might, for example, attend meetings of the
European Committee where relevant documents were being considered, and take
the lead on consideration of such documents which are referred to the Committee.

A decision on whether to appoint a Reporter need not be taken at the same meeting
as the decision on choosing a delegate for the above visit.

23 November 2000 ANDREW MYLNE
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JUSTICE AND HOME AFFAIRS COMMITTEE

MINUTES

34th Meeting, 2000 (Session 1)

Monday 20 November 2000

Present:

Scott Barrie Phil Gallie
Michael Matheson Mrs Lyndsay McIntosh
Pauline McNeill Alasdair Morgan (Convener)
Euan Robson

Apologies were received from Christine Grahame, Gordon Jackson and Maureen
Macmillan.

The meeting opened at 2.04 pm.

1. Item in private: The Committee decided to take item 6 in private.

2. Restorative Justice: The Committee took evidence on the report by the Scottish
Consortium on Crime and Criminal Justice, Rethinking Criminal Justice in
Scotland, from—

Dr David Colvin, Chairman, Susan Matheson, Chief Executive, Safeguarding
Communities – Reducing Offending (SACRO), Janice Hewitt, Director, APEX
Scotland, David McKenna, Assistant Director, Victim Support Scotland and Dr
Jacqueline Tombs, the Howard League Scotland.

3. Subordinate Legislation: The Committee considered the draft Scotland Act
1998 (Cross-Border Public Authorities) (Adaptation of Functions etc.) (No.2)
Order 2000 and agreed that it had no comment to make.

4. European Documents: The Committee considered the following European
documents—

972: Initiative by the Federal Republic of Germany for a Framework Decision
on criminal law protection against fraudulent or unfair anti-competitive conduct
in relation to the award of public contracts in the common market;



1190: Draft Framework Decision on the standing of victims in criminal
procedure.

The Committee agreed to defer detailed consideration of these documents until
its next meeting and to seek further information on other European documents
which have been sent recently to the Committee by the European Committee for
information. It also agreed that the Convener would write to the Minister for
Justice on improving Parliamentary scrutiny of European documents with
significant implications for the Scottish justice system.

5. Visit to HMP Barlinnie: The Committee considered a draft letter to the Minister
for Justice. Subject to four amendments, the letter was agreed to.

6. Proposed Protection from Abuse Bill (in private): The Committee considered
and agreed to a revised draft report.

The meeting closed at 4.19 pm.

Andrew Mylne, Clerk to the Committee


