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JUSTICE AND HOME AFFAIRS COMMITTEE

AGENDA

28th Meeting, 2000 (Session 1)

Tuesday 19 September 2000

The Committee will meet at 9.30 am, in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Time limit on SSI debate: The Convener to move (S1M-1184), that the
Committee agrees to debate motion S1M-1157 (motion to recommend that
nothing further be done under the Prisons and Young Offenders Institutions
(Scotland) Amendment Rules 2000 (SSI 2000/187)) for no more than 30 minutes.

2. Item in Private: The Committee will decide whether to take item 7 in private.

3. Protection of Wild Mammals (Scotland) Bill: The Committee will take evidence
at Stage 1 on enforcement aspects of the Bill from—

Bill Swann, Mike Jones QC, Gordon Nardell, Scottish Campaign Against
Hunting with Dogs, Mike Flynn, Chief Inspector, Scottish Society for the
Prevention of Cruelty to Animals, Rachel Newman, Head of Society
Prosecutions, Royal Society for the Prevention of Cruelty to Animals;

Assistant Chief Constable Ian A Gordon, Association of Chief Police Officers
in Scotland.

4. Abolition of Poindings and Warrant Sales Bill: The Committee will consider
the Bill at Stage 2.

5. Subordinate Legislation: Phil Gallie to move (S1M-1157)—That the Committee
recommends that nothing further be done under the Prisons and Young
Offenders Institutions (Scotland) Amendment Rules 2000 (SSI 2000/187).

6. Domestic Violence: Maureen Macmillan will report on her recent meeting with
the Minister for Justice and Minister for Communities.



7. Legal Aid and Access to Justice: The Committee will consider candidates for
the post of adviser to its inquiry on legal aid and access to justice.

Andrew Mylne
Clerk to the Committee, Tel 85206

***********************

The following papers are attached for this meeting:

Agenda item 3
Note by Assistant Clerk on written evidence on the Protection
of Wild Mammals (Scotland) Bill.

Memorandum by Scottish Campaign Against Hunting with
Dogs

Memorandum by the Law Society of Scotland (to follow)

JH/00/28/1

JH/00/28/2

JH/00/28/6

Agenda item 5
Note by the Senior Assistant Clerk on SSI 2000/187

Prisons and Young Offenders Institutions (Scotland)
Amendment Rules 2000 (SSI 2000/187) (members only)

[Note: The instrument is also available on the internet at
www.scotland-legislation.hmso.gov.uk/legislation/scotland/
ssi2000/20000187 .htm]

JH/00/28/3

Agenda item 7
Note by Senior Assistant Clerk on candidates for post of
adviser on legal aid and access to justice (private paper).

JH/00/28/4

Papers not circulated:

Agenda item 3
Members are reminded to bring with them copies of the Protection of Wild Mammals
Scotland) Bill (SP Bill 10) and accompanying documents (SP Bill 10-EN). Members
may also wish to refer to the two SPICe briefings which have been produced on the
Bill (Research Note 99/17, Fox Hunting in Scotland, and Research Paper 00/04,
Protection of Wild Mammals (Scotland) Bill).

Agenda item 4
Members are reminded to bring with them copies of the Abolition of Poindings and
Warrant Sales Bill (SP3) and accompanying documents (SP Bill 3-FM), together with
any papers from the Stage 1 process that are considered relevant (such as the
Committee’s Stage 1 report, SP Paper 82).  Copies of the Marshalled List and

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000187.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000187.htm


groupings will be available from Document Supply first thing in the morning and will
also be available in the Chamber.

Agenda item 6

Members may wish to refer to the Official Report of the statement by the Minister for
Justice on family law, 14 September.



JUSTICE AND HOME AFFAIRS COMMITTEE

Papers for information circulated for the 28th Meeting, 2000

Letter from the Law Society of Scotland on petition PE89 JH/00/28/5

Written evidence from Brian Hamilton on the Leasehold
Casualties (Scotland) Bill.

JH/00/28/7

Letter to the Convener from the Minister for Justice on the
proposed ECHR Bill

JH/00/28/8

Written Answer on Scottish prisons

Minutes of the 27th Meeting, 2000 JH/00/27/M

Note: The Clerk has received a copy of a letter from the trustees of the Carbeth
Charitable Trust and the Carbeth Hutters’ Association to the Deputy Minister for
Justice.  Copies of this letter may be obtained on request from the clerks.

The Scottish Executive White Paper “Parents and Children” was published on 14
September.  Copies should be available from Document Supply Centre or on the
Internet – http://www.scotland.gov.uk/justice/familylaw/pac-00.asp
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JUSTICE AND HOME AFFAIRS COMMITTEE

Protection of Wild Mammals (Scotland) Bill

Note by the Assistant Clerk

When the Parliamentary Bureau referred the above Bill to the Justice and Home
Affairs Committee (to report to the Rural Affairs Committee), the Presiding Officer
wrote to the Convener making clear that this Committee was expected to do so “only
in as much as the Bill will create a new criminal offence”.  In practice, this is likely to
involve the Committee considering such issues as:

•  the nature and scale of the new criminal offence;
•  the overall impact of the Bill on the criminal justice system – personnel,

resources, priorities;
•  policing the Bill – detecting the crime, powers of arrest, search, seizure;
•  investigation and prosecution of offences;
•  the burden of proof and evidential issues – presumption of innocence/guilt;
•  penalties and disqualification orders;
•  licensing – workability and enforceability of the system to be established.

The Convener, however, does not wish the Committee to become involved in
considering the wider and more general question of whether hunting with dogs
should be outlawed.

Written evidence invited to the Rural Affairs Committee

The Rural Affairs Committee invited a number of organisations to submit written
evidence on the Bill.  Attached are extracts from those submissions which deal with
the law enforcement aspects.  A separate memorandum by the Scottish Campaign
Against Hunting with Dogs, provided for this Committee, is also included in this
circulation.

Members may also wish to refer to the part of SPICe Research Note RN/00/66 which
deals with the enforcement aspects.

14 SEPTEMBER 2000 FIONA GROVES
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JUSTICE AND HOME AFFAIRS COMMITTEE

The Prisons and Young Offenders Institutions (Scotland) Amendment Rules
2000 (SSI 2000/187)

Note by the Senior Assistant Clerk

Background

This instrument provides for changes to the Prisons and Young Offenders Institutions
(Scotland) Rules 1994, and was made by the Scottish Ministers in exercise of the
powers conferred by section 39(1) of the Prisons Scotland Act 1989. The rules set
out the legal framework for the treatment of prisoners. The Executive aims to review
the Rules every year, and these amendments are the product of its most recent
review. The Executive note attached explains substantive amendments made to the
Rules.

This instrument was laid on 16 June and is subject to annulment under the
Parliament’s standing orders until 19 September.  However, the instrument came
into force on 28 July. The Subordinate Legislation Committee considered the
instrument on 27 June, and had no comments to make.

Procedure

The Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2000
(SSI 2000/187) are subject to negative procedure – which means that they remain in
force unless the Parliament passes a resolution, within the 40-day period, calling for
its annulment.

Phil Gallie has lodged a motion (reprinted on the agenda) calling on the Committee to
recommend annulment of the instrument. Under rule 10.4.2 of the standing orders,
the Committee can debate that motion for up to 90 minutes. (Item 1 of the agenda, if
agreed to, will impose a shorter limit of 30 minutes. Although not formally binding,
that shorter limit should help to ensure that enough time remains for the other items
on the agenda.) The Minister in charge of the instrument is entitled to participate in
the proceedings for the purpose of debating the motion. If, following the debate, the
Committee agrees to Phil Gallie’s motion then, under Rule 10.4.4, the Parliamentary
Bureau “shall, no later than 40 days after the instrument is laid, by motion propose
that nothing further is to be done under the instrument.” However, given that the 40
days expires on the day of the Committee’s debate, the Parliament will not be able to
debate the instrument within the time-limit. In practice, therefore, the instrument
cannot be annulled in consequence of this motion.

11 SEPTEMBER 2000 ALISON TAYLOR
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Protection of Wild Mammals (Scotland) Bill

Submission on behalf of the Scottish Campaign against Hunting with Dogs

Introduction

1. This paper outlines the position of the Bill's promoters on the general principles
of the Bill so far as specifically relating to the use of the criminal law to implement a
qualified prohibition of the hunting of wild mammals with dogs.  It deals with the
following issues:

• Police powers of detection, prevention, etc

• Procedures and penalties

• Other criminal law aspects of the Bill

2. As agreed in correspondence with the Committee Clerk, we have arranged for
a small team of representatives to attend the Committee meeting on 19 September to
deal with these and any other issues within its remit.  Mr. Bill Swann will lead the team.
 He will be accompanied by Mike Jones QC, SCAHD's legal representative; Gordon
Nardell, the Parliamentary draftsman of the Bill; Mike Flynn, Chief Inspector of the
SSPCA; and Rachel Newman, Head of Society Prosecutions of the RSPCA.

3. This submission does not deal with wider policy questions such as the desirable
scope of the prohibition or exceptions.  Those issues are in the course of
consideration by the Rural Affairs Committee.

Police powers of detection, prevention, etc.

4. Section 4 gives police officers a number of familiar powers of search, seizure,
entry and arrest.  It carefully defines both the scope of those powers and the trigger
conditions for their exercise.  Subject to one exception, the powers reflect those
habitually appearing in legislation creating offences.

5. The exception is the inclusion of a power to act where a constable has
reasonable cause to suspect that a person is about to commit an offence. 

6. We consider that there is an overwhelming policy case for ensuring that where,
for example, police officers come across persons fully equipped to begin hunting with
dogs and the commencement of the unlawful activity is plainly imminent, they have
power to intervene to prevent an offence from being committed.  Once a dog has been



- 2 -

released to hunt, the fate of the quarry is in practice sealed.

7. There may, though, be technical legal considerations that enable those policy
concerns to be met without the need expressly to confer an anticipatory power.  First,
an anticipatory power of arrest may be partly duplicative of other powers, in particular
the power to detain under s. 14 of the Criminal Procedure (Scotland) Act 1995 and the
common law power to arrest to prevent an imminent breach of the peace.   Second,
under Scots common law, an act preparatory to the commission of a substantive
offence is itself the offence of attempt, for which the police have powers of arrest,
search etc. corresponding to those attached to the substantive offence.

8. The terms of the anticipatory power set out in section 4(1) could therefore
helpfully be reviewed at stage 2.  We would also propose to take that opportunity to
address a technical point on subsection (1)(d), viz. the Bill's interaction with the power
of the police under Part II of the Proceeds of Crime (Scotland) Act 1995 to seek a
warrant for seizure of items liable to forfeiture under that Part.

Procedures and penalties

Penalties

9. The provisions for trial and maximum penalties (section 5(1)) are in line with
other contemporary animal welfare legislation: summary trial with power to impose up
to 6 months' imprisonment and/or a fine of up to level 5, currently £5,000.

Burden of proof

10. It will be unambiguously for the prosecution to establish beyond reasonable
doubt each ingredient of the section 1 offence charged, including the necessary
mental element.  All the offences created by section 1 require proof of intention
(subsections (2) and (5)) or knowledge and agreement (subsections (3) and (4)).  As
far as the exceptions are concerned, if the Bill made no provision it would be for the
courts to decide in each case where the burden of proof lay.  Scots law generally
recognises that the burden of claiming the benefit of an "exception or proviso" rests
with the defender, particularly where — as in the case of section 2 (as amended) and
section 3 — the facts on which the exception is based are primarily within the
knowledge of the defender rather than the prosecutor.  But to avoid uncertainty, we
think it is preferable for the Bill itself to codify the position: see section 6(6).  In addition
section 6(7) provides a special defence for persons charged with "facilitating"
offences.  Under both subsections, the defence need only establish the relevant
matters on the balance of probabilities, not beyond reasonable doubt.

11. That position is compatible with the presumption of innocence both in Scots law
and under Article 6 of the European Convention on Human Rights.

12. Following our own consultations on the Bill, we recognise there may be a case
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that  effective enforcement of the prohibition would not be seriously compromised by
making some or all of the exceptions subject to a lesser defence onus, an "evidential"
rather than "persuasive" burden.  The defence would not need to prove the
applicability of an exception, but would merely have to bring in sufficient evidence to
justify throwing the burden back to the prosecutor to prove that the case falls outside
the exception. 

13. That might be particularly appropriate in relation to section 5(6).  Under section
5(7), the defence already bears the lighter burden of proving merely a reasonable
belief that an exception applies.  Any necessary drafting change could readily be
made at stage 2.

Other criminal law aspects of the Bill

Police and prosecutorial discretion

14. The deployment of particular police resources is a matter of discretion for each
Chief Constable.  The police are not bound in law to investigate or seek to prevent
every single offence brought to their attention.  They may make rational priorities in
allocating resources, and regularly do so in relation to all kinds of offences.  Similarly
the Procurator Fiscal enjoys wide discretion whether to institute proceedings in a case
investigated by the police.  

15. In case the contrary be suggested, we consider that the existence of these
lawful discretions in no sense undermines the authority of the law, whether animal
welfare legislation or any other part of the criminal law.  Nor does it diminish the moral
force of the case for implementing a prohibition on hunting with dogs by means of the
criminal law.

SCAHD
Edinburgh, 14 September 2000
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From the Law Society of Scotland:

Petition PE89 from Eileen McBride

Thank you for your letter of 12 June, asking for the Society’s views in relation to Petition PE89
from Eileen McBride.  I can confirm that the Society’s Criminal Law Committee has now had
the opportunity of considering this petition and the important issues which it raises.

The Committee notes that the petition calls for the Scottish Parliament to repeal Part V of the
Police Act 1997 and accordingly the Committee has looked in detail at the provisions of that part
of the Act as currently drafted and examined the implications of implementation of these
provisions in Scotland.

Part V of the Police Act 1997 makes provision for three types of certificates in relation to
criminal records:-

1. Criminal Conviction Certificates, provided for by Section 112.  These detail convictions held
on central police records which  are not “spent” in terms of the Rehabilitation of Offenders
Act 1974 (the 1974 Act);

2. Criminal Record Certificates, provided for by Section 113.  These provide details of “spent”
and “unspent” convictions under the 1974 Act and in England, details of police cautions
(there is no equivalent of police cautions in Scotland).  It is important to note that these
certificates can only be obtained on the joint application of the individual involved and a
registered body or employer;

3. Enhanced Criminal Record Certificates, provided for by Section 115.  These allow disclosure
of the details of all “spent” and “unspent” convictions under the 1974 Act as well as any
other information which, in the discretion of the Chief Officer “might be relevant” to the
applicants suitability for a position which involves , inter alia, “regularly caring for, training,
supervising or being in sole charge of persons aged under 18”.

The Criminal Law Committee has little difficulty with the implementation of the provisions
which create the Criminal Conviction Certificates and the Criminal Record Certificates, as these
essentially permit disclosure of convictions.  The individual applicant has, therefore, had the
opportunity to test the allegations made against him or her in a court of law, with the protection
of the rules of evidence governing admissibility and relevance.



It is acknowledged that information will be contained in the Criminal Record Certificate of
“spent” convictions in terms of the Rehabilitation of Offenders Act 1974 and that such disclosure
may offend against the principles of that Act.

However, conflicting interests must be balanced in this legislation.  There is the need for reliable
information about criminal records to be disclosed to employers where the individual concerned
will as part of their ordinary duties in employment have contact with children.  This must be
balanced against the right to allow those convicted of criminal offences to be able to put their
past behind them through principles of confidentiality, except in the clearest cases where the
public interest requires disclosure.  For, it must be recognised that whilst the rate of reoffending
amongst many offenders is high, attempts to rehabilitate are sometimes successful and central to
any success in that area is the ability of such offenders through employment to reintegrate
themselves within the community.

It is welcome therefore that Criminal Record Certificates cannot be accessed unless there is a
joint application by the individual concerned and the registered person or employer.  In this way,
the process offers protection both to employers, and therefore to children as well as to the
individual applicants themselves.  The employer can satisfy him or herself that the person
appointed is an appropriate person to work with children and at the same time, the individual
applicant has the option of refraining to apply for such a certificate and therefore withdrawing
the application for the position, prior to any disclosure being made.

The provisions of Section 113 therefore allow the primary purpose of the legislation to be
fulfilled by ensuring adequate protection for children but at the same time protecting the
confidentiality and privacy of the individual applicant.

The Committee’s principle concerns in relation to Part V of the 1997 Act relate to the provisions
for an Enhanced Criminal Record Certificate.  These provisions allow not only the disclosure of
“spent” and “unspent” convictions but also for disclosure of information which might, in the
Chief Officer’s opinion, be relevant to the applicant’s suitability for the position concerned.

It is noteworthy that there is no guidance offered in the legislation as to what will be considered
as “relevant” for the purposes of this section and this decision would appear to be one which is
subjectively made by the Chief Officer involved.

The White Paper, “On the Record in Scotland: Proposals for Improved Access to Criminal
Records” may offer some guidance as to the interpretation of this phrase.  The White Paper
indicated that “relevant” information could include information about acquittals, about decisions
to prosecute, about continuing police operations and about the known associates of the applicant
where the association gives rise to concern.  The paper went on to state that “it should not
include details which cannot be substantiated”.

However, despite these assurances, the legislation as currently framed appears to offer no
protection to prevent this.  Furthermore, the Committee would question how decisions
concerning disclosure could be made consistently if the subjective test, as currently specified in
the Act, is implemented.



In the Committee’s view, the regulation of the circumstances in which information is made
available ought to be strict and on the principle of proportionality.  The extent of disclosure of
non-conviction material could be restricted to details of pending cases and then only if the
information could be tested evidentially and deemed to be admissible in a court of law.

Section 115(8) and (9) may represent a further inroad to an individual’s right to privacy and tilt
the balance in favour of disclosure.  These subsections essentially allow the Scottish Ministers to
permit the disclosure to a registered body or employer of sensitive or contentious information
without advising the individual concerned about the nature of the information or that the
disclosure itself is being made.

This may have implications in terms of human rights legislation, as the individual applicant will
be unaware of the extent of the disclosure made and, therefore, unable to challenge the
information concerned.

Compliance with ECHR

Article 6 of the European Convention on Human Rights states that “in the determination of his
civil rights and obligations … everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law”.  Central to the
application of Article 6, therefore, is the interpretation of the term “civil rights and obligations”.
From the case law, it is apparent that the Commission and the Court have interpreted the notion
of civil rights and obligations quite broadly.

For the purposes of this exercise, consideration must be given to determining whether the
collation of “relevant” information is in itself a civil right.

It is interesting to note that the Court has held that the notion of a civil right encompasses the
right to enjoy honour and a good reputation (Helmers-v-Sweden (1991) and Tolstoy
Miloslavsky-v-United Kingdom (1995)).

It may be inferred from this, therefore, that if there is a threat to continued enjoyment of honour
and good reputation that an interested party would be entitled to defend this as a civil right.

The Police Act 1997 would not appear to provide for any facility through which an individual
applicant could challenge the inclusion of information in the Enhanced Criminal Record
Certificate before it is disclosed to the registered person or employer.

Furthermore, if the Scottish Ministers exercise discretion in terms of Section 115(8) and (9) the
individual applicant may never be aware of the extent and nature of the information actually
disclosed, and therefore, may not be in a position to preserve his or her good reputation or
honour.

It is acknowledged that Part V of the 1997 Act has been extended by Section 8 of the Protection
of Children Act 1999, which makes provision for the Secretary of State to maintain a list of



individuals(“the index”) who are considered unsuitable for work with children.  Section 8 if the
1999 Act states that the Enhanced Criminal Record Certificate will also include details of
whether the applicant is included in this list.

The Scottish Executive are currently consulting on the establishment of such an index in
Scotland.  The Committee notes from the terms of that consultation paper (Scottish Executive
consultation paper “Protecting Children: Securing Their Safety”) that it is proposed that an
individual will have the right to respond to an allegation which suggests he or she should be
included in the list.  There would, in these circumstances, therefore appear to be some facility for
an individual to challenge the information prior to it being recorded and therefore prior to it
being released.

Appeals Procedure

As currently drafted, the Police Act 1997 only allows the applicant to challenge the accuracy of
the information contained in the Enhanced Criminal Record Certificate by making a written
application to the Scottish Ministers.  If the Scottish Ministers are satisfied that the information
contained in the certificate is inaccurate, then a new certificate shall be issued.

There may be concern that this procedure could not be truly regarded as an independent appeals
mechanism, as the certificate is granted originally under the authority of the Scottish Ministers.

This may therefore have implications in terms of the European Convention on Human Rights
because, in the Committee’s view, to be compliant with ECHR provision should be made to
enable interested parties to appeal against the inclusion of material in the Enhanced Criminal
Record Certificate and this appeal should be to an independent body.  In the Committee’s view,
such an appeal could be made either to an independent tribunal comprising perhaps of a legally
qualified chairperson, together with two other members or alternatively, to the sheriff.  Similar
suggestions have been made by the Executive in their consultation paper on the establishment of
the index referred to previously.

Conclusion

The Committee has sympathy with the policy intention behind this legislation and also
acknowledges that there is a need to consider carefully the  protection of children and the rights
and liberties of  individuals.  It is accepted that this is a difficult balance to strike but, if the
provisions are carefully framed, this objective could be achieved. The Committee hopes that
these comments are of some assistance to the Committee, but should you wish to discuss any
aspect of this further, then please do not hesitate to contact me.

Yours sincerely

Anne G Keenan
Deputy Director
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JUSTICE AND HOME AFFAIRS COMMITTEE

MINUTES

27th Meeting, 2000 (Session 1)

Monday 11 September 2000

Present:

Roseanna Cunningham (Convener) Phil Gallie
Christine Grahame Gordon Jackson (Deputy Convener)
Kate MacLean Maureen Macmillan
Michael Matheson Mrs Lyndsay McIntosh
Pauline McNeill

Also present: Dorothy-Grace Elder

Apologies were received from Scott Barrie and Euan Robson

The meeting opened at 2.04 pm

1. Abolition of Poindings and Warrant Sales Bill – Order of consideration: The
Convener moved (S1M-1151)—That the Committee consider the Abolition of
Poindings and Warrant Sales Bill at Stage 2 in the following order: section 1, the
schedule, sections 2 and 3, long title.  The motion was agreed to.

2. Scottish Prisons: The Committee took evidence on Her Majesty’s Chief
Inspector of Prisons for Scotland’s Report for 1999-2000 from—

Clive Fairweather, Chief Inspector of Prisons for Scotland; Eric Fairbairn,
Deputy Chief Inspector, and Brian Henaghen, Staff Officer.

The meeting was adjourned from 3.29 pm to 3.39 pm.

3. Leasehold Casualties (Scotland) Bill: The Committee took evidence at Stage 1
on the general principles of the Bill from—

Adam Ingram MSP;

Professor Robert Rennie, Conveyancing Committee, and Linsey Lewin,
Deputy Director, Law Society of Scotland.



4. Subordinate Legislation: The Committee agreed to defer consideration of the
Human Rights Act 1998 (Jurisdiction) (Scotland) Rules 2000 (SSI 2000/301)
pending further consideration by the Subordinate Legislation Committee.

The meeting closed at 4.26 pm.

Andrew Mylne, Clerk to the Committee


