JH/00/23/A

The Scottish
Parliament

JUSTICE AND HOME AFFAIRS COMMITTEE
AGENDA

23rd Meeting, 2000 (Session 1)

Wednesday 21 June 2000

The Committee will meet at 9.30 am in Committee Room 1, Committee Chambers,
George IV Bridge, Edinburgh.

1.

Regulation of Investigatory Powers (Scotland) Bill — Order of consideration:
The Convener to move (S1M-1014), That the Justice and Home Affairs
Committee consider the Regulation of Investigatory Powers (Scotland) Bill at
Stage 2 in the following order: sections 1 to 28, long title.

Bail, Judicial Appointments etc. (Scotland) Bill — Order of consideration:
The Convener to move (S1M-1015), That, if the general principles of the Bail,
Judicial Appointments etc. (Scotland) Bill are agreed to at Stage 1 and the Bill is
referred to the Justice and Home Affairs Committee for Stage 2, the Committee
consider the Bill at Stage 2 in the following order: sections 1 to 11, the schedule,
section 12, long title.

Petition: The Committee will consider the following petition—
PE212 by the District Courts Association.

Regulation of Investigatory Powers (Scotland) Bill: The Committee will
consider the Bill at Stage 2 (Day 1).

Andrew Mylne
Clerk to the Committee, Tel 85206
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The following papers are attached for this meeting:

Agenda item 3

Note by the Acting Senior Assistant Clerk (copy of petition JH/00/23/2
attached)



Papers not circulated:

Members are reminded to bring with them copies of the Bill and Accompanying
Documents, together with any papers from the Stage 1 process that are considered
relevant (such as the Committee’s Stage 1 report). Copies of the Marshalled List will
be available from Document Supply first thing in the morning and will also be
available in Committee Room 1. A list of groupings will be available in Committee
Room 1 at the beginning of the meeting.



JUSTICE AND HOME AFFAIRS COMMITTEE
Papers for information circulated for the 23rd meeting

Association of Scottish Police Superintendents response to JH/00/23/1
Stalking and Harassment Consultation

[Note: copies of the above document were handed round to

members at the 22nd meeting; copies are enclosed with this

circulation only to other Agenda recipients.]

Crown Office and Procurator Fiscal Service Strategic Plan
2000-2003 (further to the draft Plan provided by Crown Office
witnesses on the budget process 2001-02 at the Committee’s
meeting on 26 April — circulated to members only)

Letter to the Convener from the Society of Messengers-at- JH/00/23/4
Arms and Sheriff Officers, together with reply from the
Convener

Extracts from The Scotsman and The Herald on human rights

commission
Note by the Clerk on visit by Sir Stephen Wall JH/00/23/3
Minutes of the 22nd meeting JH/00/22/M

Note: The Clerk has received one copy of each of the following papers by the
Scottish Executive Central Research Unit:

e Public Charitable Collections;

Public Trusts and Educational Endowments;

Scottish Charity Legislation: An Evaluation;

Scottish Charity Legislation: An Evaluation (Executive Summary);

Scottish Charity Legislation: An Evaluation;

Scottish Charity Legislation: Annexes;

e Meeting in the Middle: A Study of Solicitors’ and Mediators’ Divorce Practice.

Any of these may be consulted in Room 3.5 CC, or copies can be ordered through
the Document Supply Centre.



© imevvuusos PAULINEMCNETLL mgp
08,08 'go FRI 14:3¢6 Fax 01‘15322459 A.S.P.8. )

ASSOCIATION OF s COTTISH porICE SUPERINTENDEN TS

S:}ALKIBQMMMNI .

Stalking and harassmant is a Specific type of criminal concuct that would appear 1o
bc-inc:easing in centemporary sociery There are invariably many reasons for this
increase, for example, the growth of new technology in communication provides
stalkers with fasy access 1o victims and divoree is now & common occurrencs and
¢an be an acrimonjous process.

Yhen stelking cases reach court they are usvally well covereq by the media apd
§enerate a great dea] of public concern,

The consultstion document leans towards the type of stalking and harassment tha sy
commited within the conext of domestic abuse and in particular by males againgt
females. Nutwichstanding the ‘domestic’ perspective of stalking and harassrient j¢
should be borne in ming that this erims is Just as likely to be perpetrated by complete
Strunigers (o the vietim and at times committed by females against males. Stalking
and harassment cap alsg be comyritred by members of the szre 8eX. against each
other. Therefore whep considerag the issue of stalking and harassment it is
necessary 10 lock beyord the ‘domestic violence’ context into the broader public
arena,

The following are observations in ralatjon to each of the respective points rafsed.

R TH TIN W

‘Are there inadequacies in the Current law?:
If so what are they?’

i ] Law

The commen Jaw is a strength of the Scottish system and in general polics officers
prefer to use it rather than statute law, There is 1o genera! consensys for the notion of
& new statutory offence. However, it is fal by many that the corunon law crimes of
breach of the peace and threats liag limitations for dealing with the problem of

stalking and harassmen.

-&:mmmg_.

AoowDi Stahing snd Murusemens . ,
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Notwilhstanding the éommcnts made in Section 46 of the consultation paper the
ch:u‘ge' of breach of the Peace is ths subject of challenges by defence lawyers oq the

decline in the yse Of the crime g5 5 charge and eventually into disuge, This sitation,
hopefully, M3y never arise, However, the possibility exists and should be
considersd carefully as a significan: thyeat :

Breach of the peace covers g wige range of criminal condyet and is very effective,
however, the crime may not pe specific enough to deal with :he\exrensive use of the
Tew technology uged by many stalkers, For example, 5 stalker may send his or her

and where the victim does not see the perperator it would pe difficult 10 prove a
breach of the peace,  Furthennore gew technology in the future will make
"omrmunication easier and the nexe generation of telephones will have smayj screens
«llowing the Perpetrator to ses his or her victim,

Evidence 1o Support the position thag beeach of the peace is Aot specific enough 1o
deal with o] circumstances cap be found in the fact that many statatory laws already
XISt 1o legislate for similar conduct, for example, telecommunications, postal
services, Lcensing, nojge pollution and ficeworks, I addition to this it wag deemed
necessary to stengthen the existing crimina] and il law (see secrion 17) with the
introduction of rhe Protection from Harassmeny Acr 1987, 1t breach of the peace is
truly the panaces 1o all problems “re2ted Yy stalkers the it would not have been
DEQESSAry to create new Iegislation. The existence of the lacge number of stafutory
laws with specific offences Provides sound evidence that breach of the peace alone
cannot resolve ail unygyal policiny problems agd thar this fact hag already been
recognised by the legisiature,

The crime of breach of the Peace is also considered to be a minor oge, albeit the
courts can treat jt very serioasly, Notably the public perception of thig crime js that
e courts do not treat it as 2 serjous offence which question suitability for stalking
and harassment,

Threats

Police Officers do por prefer charges of thig tYpe against people on a regular basig

aud tend to use bregch of the peace instegd. Even in Circumstanices where police

officers report offenders for threars, the Procurators Fiscal tend to change the charge
fore issuing the ¢opy complaint or indictmens.

The crime is fairly specific in that there myst pe some type of threat made to the
victim. Ip many instances stalkers cio notovertly threaten their victims but choose to
intimidate them by using more subie and sophisticated methods, Ironically many

stalkers are attracreqd 1o or are besciteq by their victims and are wying 1o persuade |

them to engage in 4 relationship and therefore would not consider using threats,

It is contendsg that although thig crime could be used in certaia titcumstances it is
inadequate to deal wigh stalking and harassment.

AspwDir Swiking and Haratnant
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Civil Law
SiénmLEmhlm

There dre several identifiable problems for the police and the public in relation w aj1
civil law remedies that can be surmcnarised as follows: :

1. Mempers of the public have to pay for the services of a solicitor or claim from the
Legal Ald system (incurring a ¢ast ro taxpayers),

2. Victims have o ‘8 through the process of finding a solicitor, making an
dppojntment, taking time-off from their work and perhaps attending ar numerous
court hearings. If the interdict i granied the victim will have to w®epeat this
process svery time thar the order is broken. This leads to more cost and distess
for the vietm,

3. On most occasions the police do not have any power 1o act because che magter isa
civil one ard this may lead 1o confusion between the victim and the police when
they age called 10 an incident. .

4. Where the police do have power to act the system relies on an administeatiye
Jroeess which can break down and cauge lanecessary dalays in taking action.
The. interdict or order may bs unclear or contain an error which may need
¢larification. This is Particularly difficuit to resolve during e carly hours of the
momning or at the weekend when the courts and solicitors officers are closed,

Specific Problems

As stated above interdicts are subjact to time limitations, costly, time cousuming 2nd
the penzity of two years imprisotiment may be ingufficient for more serious cages.
Protection for the public against stalkers should be available to al] people and at ali
times, without the necessity of inctirring personal cost.

The police have no power to act in this type of interdict,

Exclusion Qrders and Matrimonial Interdicts

At present the Matrimonial Homes (Family Protection) Act 1981 applies 10 married
couples or cohabitants that have obtained oecupancy rights through the Sheriff Coust.
In the future it is the intention of the Scotish Executive. to extend the scope of the
1981 Act 1o include former spouses and all cohabitants, Thig legislaton offers good
protection to couples, however, it does not apply to cases where the perpetrator and
victim are not in & relationship (this must account for a notable number of stalking
cases),

Asp#/Die Seallcing nad Hamtsgrraent
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There have been a number of problems with this legislation since its introduction,
For example, some women havs allowed their spouses to re.enrer the matimonial

husband only when they have had a disagreement. The police have often felt this 1o
be unreasonable, particalarly when the couple has lived happily for extended periods
of time up 10 and sometimes beyond one year. Futthermore the police do nat have .
any discretion in this matter and are obliged to arrest the offander.

There have been some oecasions Where the power 1o arrest has been omitted in error
from "he paperwork, or the victim's solicitor has failed to ask the sheriff to attach it
to the matimonial interdict.

The concerns identified in ‘the “‘gencral problems’ section also apply to this
legisladion.

Mmmmmmm

This legislazion was introduced ir. light of numerous cases that highlighted gaps in
the law for deaiing with harassmene The existence of the act adds weight to the
earlier contention in this paper that breach of the peace is insufficient to deal with
this type of corduct. '

Perhaps the most useful part of this legislation is the power of the court to grant a
Non-Harassment Order. The act creates a crisinal offence for the breach of an order
and has realistic penalties that can be applied,

“The main problem Is that the victim mus: win his or her civil zase i a court, or, the
perpetrator must be convicted of an offence involving harassment, before an order
<an be granted. This process is a <ifficult one becagse 2 “course of conduct” must be
demonserated before an NHO can be granted. Establishing a “course of conduct” i a
complex legal matter and counts have already referred to previous stated cases for
“vidance in relation to the use of previous convictions. Although the law appears to
0 evolving in relation to this act it is sill unclear, unrealistic and impractical for te
parposes of stalking and harassment. This act wouid probably only serve to frustate
any vicim of harassment who wanted the problem resolved with the minimum of
fuss.

A further difficulty with this legisiation is that the police do not have any power of
arrest for the breach of an NHO and have 1o rely on the perpewrator committing
another offence for which he can be apprehended.  This situation is highly
vasatisfactory.

‘To what extent do any such legal inadequacies account Jor
perceived problems in dealing with stalking/harassment?’

The legal inadequacies make a significant contribation to the perceived problems in
dealing with stalking/harassment. The law <en best be described as a ‘mixed bag" of
legislation that nearly covers the rypes of behaviour associated with stalking/ The
police have limited crimiral charges that can be used to quickly resolve the marter,
otherwise the public are advised tc take cyvil action as an altemative coutse of action,

Asp¥Dic Stuiking and Hamtasment
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This siwation iy uasatisfactory for the public and the pelice who feel that & specific
offence should ke available 1o deal with the problem of stalking.

CHANGES 1O CURRENT PRACTICE

‘Is adequate advice angd guidance available on the remedies
Jor someone who fears they are being stalked?

Stathelyde Police, for cxample, produces booidets OR personai safety which are
available to members of tha public. The force Community [avolvement Branch also
give formal presentations on personal safaty where requested.

Victim Support advice is available for victims of crime, however, this would
wrmally only be available when a arime was teported to the police.

When members of the public reporr, stalking activities to the police they wil) be given
advice on the available alienatives. The quality of the advice aiven will depend on
the experience and knowledge of the off_iqer dealing with the repors,

Advice and guidance is available t0 the public, nowever there are no specifie
booklets or written guidance for victims of stalking and haragsment. ‘The quality of
infOormation available 1o the pudlic would be increased considerably with the
introduction of 4 leafler or booklet on the existing remedies.

‘Are there non-legislative changes in the ways in which such
cases are dealt with by the criminal Justice system which could

address victim’s concerns and minimise the risk to them?’
Thete are severai Ways to improve the response of the criminal justice system
without the requirsment to produce legislation: :

1. Referral to Vietim Support when the matter is reported o the police, even when a
crime has not been established (e.g. the report is genuine but there is insufficient
evidence for a charge under the existing law). '

2. The production of an information bookiet by the Scottish Executive for the public.

3, Bstablishing a ‘best practice’ document for Scottish Forces in order that the police
response to stalking and burassmen is consistent throughout the country,

4. Within the Procurator Piscal Service several members of staff sould be identified
to deal with stalking and harassment cases when they are reported. This would
allow several deputes (o prosecute offences more efficiently and effectively
because of thair experience. This system alveady exists for wildlife offences and
is working very well.

AspuDir Soasiing and Mersssimesst
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5. Fast-track processing of civil remedies is another option. To allow this option to
ta.ke. pl;ce e court would have to create time for specifically dealing with
applications for interdicts and orders on the day that the application is made.

Solicitors should be encouraged 0 deal with these cases as o matter of priority to
help any fastetrack System to work.

6. Fagt-track criminal cases is a fupther option to consider. For this t0 work the
police, procurator fiscal and courts would all have 10 operate quickly within a
given timescale,

~

Is there scope for more training, awareness-raising, and
improved procedures in identifying behaviour that
constitutes harassment:

Thcn; is plenty of scope for improvement in relation to training and awareness for
this type of behaviour, :

- An awareness-raising seminar should be the starting point for irgproving our
knowledge base of stalking and harassment, This could be achieved through the

- A multi-agency awareness seminar could also be arranged under the auspices of
ACPOS, which would allow all agencies involved in the criminal Justice systerm
to attend and discuss the issues involved, :

- Police officers require 10 be trained at Divisional level to raise their Jevel of
knowledge. This could be achieved through the production of # video or distance
learning package.

- Intelligence gathering in relation to the activities of any stalker tmust be of
paramount importance, because g pauern of "repeated behaviourmust be
established for the purposes of providing sufficient eviderce for courts. This
point needs 10 be emphasised at any waining session. Iatelligence Officers would
also benefit from a similar input i0 raise their awareness.

- Training in relation to gathering evidence for harassment cases tnay be required
due to the problem that on many occasions there will only be one eye witmness
(usually the complainer) to the conduct. Similar training was provided for
‘domestic violence’ incidents in relation to accepiable comoboration for the
complainer’s account of events (e.g. the complainer was distrassed when the
police arrived).

- Force Support Officers who deg] directly with the public and in particular CCTV

operators should teceive similar training to police officers, so that they can
respond accordingly when an incident is reperted or observed.

Aspa/Dir Statling and Harspmong
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‘Are there adeguate communication systems between and
within police Jorces, 5o that vietims of harassment can pe
easily identified?’ '

There is sufficjen; computerisation within the Police Service to gilow for the
development of » systern for victims of harassment to be easily identified, In order
(0 achieve an effective and efficient syster throughour Scotlang agreement wonld
have 10 be reached through ACPOSJ, to ensure thar ajl farces are opetating under the
Same arrangsments, A censistent approach o procedures throughout Scotland weuld

Systems have 8lready been established for monitoring the victims of ‘domestic
vwlcn(;:e' and there may be $eope to extend this service 1o people who are being
stalked. ‘

Any proposal to set up an ‘offender’s register’ (3ee section 22) should be considered
carefully because any new adminisuative processes will have an impact on the
resources of the Scottish Police Service, There may be scope in some forces to
monitor stalkers from the existing $ex Offenders Unit, however, this should only be
carried out if it can be achisved using the existing staff,

‘Are there adequate communication systems. between Dolice
and  Procurators Fiscal within  and across relevant
geographical boundaries ?’

Electeonie mailing already exists brtween the police aud Procurators Fiscal and in
Tmost areas meetings ate held at a local level to discuss issues and poiicy.

If stalking was committed agaiost 4 victim by the same perperrator and crimes
esublished in several differen areas, for example, Kilmamock, Glasgow, Edinburgh
a0d Dundee then it would be faitly normal practice for the palice to telephone each
of the Procuratocs Fiscal offices o discuss the links between the incidents.

‘Are there any other changes to police training or procedure
that might be made to ensure fimely .intervention when
necessary?’

Training can be introduced to new recruits when they amend the Scotrish Police
College for their initial course, This would ensure thar the issue of staiking is
introduced at an early stage in the officer’s career. There is an obvious link to

Aspe/Die Stalieing and Fumssnent
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'du;nei»stic violence' and there may be §COP¢ to cover both topics within the same
moduie,

The creation of 4 ‘best practice’ document with guidelines and procedures would

greatly assist the palice response to this probiem. For example, stalking consists of a
- Tepeated pattern of behaviour and when such marters are reporied to the police (even

one occasion) then normal practics would dictare that a warning is duly given and
- recorded at the earliest possible opportunty.

CHANGESTO CURRENT LAY,

The ex}stiug law is unsatisfactory, particularly in relation to NHOs. If the Scomish
Executive decide that they are going to change the existing law as their main option
then they should consider implementing significant changes.

‘Should we require disclosure of any available information on
previous convictions for offences involving the same victim?’

All available information should “e disclosed on previous convictions of offences
involving the same victim, As the law stands at the moment crucial information is
being lost due to outdated previcus Appeal Court rulings on the use of previous
convictions. A stalker may have committed a series of crimes against his or her
vieum, such as, breach of the peace or assault and it is common sense that they
should be taken into consideration when granting an order to protest someons from
further harm.

‘Should we require obligatory non-harassment orders in
certain circumstances s

This would seem to be & good option to remove legal obstacles from being placed in
the way of victims, however, sheriffs showld have some discretion in the matter.

Discretion canrot remain unfentered and where a sheriff does not grant an order thers

should be a requirement for him or her to state their reasons for refusal.

‘Should we increase police powers of arrest in relation to
harassment?

If the law is to be in any way effective in raspect of breach of an NHO thea the
police must be granted a power of arrest without warrant for any person who is
suspected of having committed this offence. The maximurn penalty for this offence
is fairly serious yet there is no police power of arrest for breach of an NHO. Clearly
there is an imbalance in thus legislation,

Asps/Dit $wutiing and Horassment

[

[

@oos



0906 00 FRl 14:41 FAX 01415322489 A.8.P. 8§,
/

/ : 9

‘Should we reduce the burden of proof cases of alleged
harassment?

The burden of proof should remain the same. If the burden of proof was reduced
then Procurators Fiscal would probably be reluctant 0 prosecute without
corroboration and most cases would be lost at some stage in the appeal process. The
problem of corroboration should be resolved in the same way that ‘domestic
violence' was tackied.

‘Does the judgement in Riley v HMA point to the need to
change the present law ?’

- This case supports the notion that ali relevant previous conmvictions should be
considered to allow a ‘zourse of conduct’ to be established. The law should be
changed i formally allow judges te comsider all of the available previous
convictions, otherwise, further rlings .may refer 1o the ourdated 1908 case of
Con v Mi 11,

‘Should the court be required in any case where the
prosecution seeks and NEO to take into account any available
information on previous convictions for offences involving
the same victim?’

Ror reasons already stated — yes,

‘Should there be a new statutory duty on the court to make an
NHO when convicting a person of an offence involving
harassment» '

Yes, there should be a duty on the court to miake an NHO, with the safeguard that 2
sheriff can refuse 1o do se in certain circumstances. The Procurator Fiscal should not
be obliged to make a formal reques:.

‘Should we introduce a power of arrest without warrant Sfor
suspicion of breaching an NHQ?’

For reasons already stated ~ yes.

Aspw/Diir Sefling and Harsmment
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A NEW STATUTORY QFFENCE
‘How would any new offence be defined?’

Any new offence would have ro ke cacefully considered to ensure that it was
sufficiently broad enough to cover all methods of stalking and harassment, including
the use of all new technology and where possible fuwre development. The offence
must be drafted in @ way that avoids the use of words that vAll be used by solicitors
to create loopholes and legal arguments about what they mean. For exampie, the
South Dakota legislation (see section 23) uses the terms "wilfully, maliciously, and
repearedly’ in the offence. If similar wording was used in Scottish legislation it
would {nvariebly lead to much legal debate about what each of these individual 1erms
tmean end criminal intent would become harder to prove.

The current English legislation would. seem 10 be easier to prove and more
appropriate, however, the prosecution would have to prove that there was ‘fear of
violence’ involved to complete the offence. Thers are stalking and barassment cases
that cause anpoyance to the victim rather than fear of violence, therefore, the
wording needs to be moderated.

The essential elements of any new offence should include:

* acourse of conduct on more than one occasion

® cause the victim concern or annayance

* can be committed anywhere (covers private and public places)

¢ canbe committed by any means (should cover use of new technology)

‘What difference would it make in practice?

A new offence with specific police powers would provide the service with an
additional tool to be used against s:alkers. A specific offence would allow the police
to respond more confidently and positively to conduct thai is Clearly harassment.
Indecd a warning &t an early stage may be sufficient to prevent further conduct,
particularly if there are significant menalties available to the courts,

The Procurators Fiscal would also benefit from a new offence because it would
increase their options to take action, particularly in citcumstances whers the
ochaviour is on the borderline for consideration (e.g. it clearly is not 2 breach of the
peace) to prosecute.

The courts would also berefit by the creation of a new offance, because a specific -

caarge that reflects the seriousness of the behaviour may encourage judges to impose
significant penalti¢s. In breach of the peace cases the judges are less inclined to
1mpose realistic penalties, because the charge is widely regarded as 1 minor one.

Aspa/Dir Statking and Husmment
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‘Would the benefit be substantive or presentational

In short, the answer to this question 15 that both areas would benefit,

A new offence would provide cladity for the entirs judicial process for dealing with
_ statking and harassment: Convictions are likely to increase and perhaps even the

number'of prosecations in circumstances where Procurators Fiseal were reluctant to

tuke action. ' \

The existence of an offence with significant penalties would also act as a deterrens to
any potential stalkers and allow for quick action to be taken to prevent further
distress to the victim. The media would invariably report any convictions for
:\ nmilking which should help to dissuade potential offenders and therefore prevent
+ ctime.  Public perception and confidence would also benefit, particularly when
reported in the tnedia, that where this type of conduct exists the police have the
powets and legislation to take posirive action,

The public woqld no longer have o seek a civil remedy and therefore will not have
to puy for a solicitor, spead time in courts and rely on an interdict which is limited by
time. Havu_xg a specific offence is preferable in that jt operates at all times and al)
members of the public have access to the police without incurring any addirionai
financial cost. Civil remedies also rely on efficient administrative processes for them
to operale, however, mistakes occur in the best systems and this could cost someone
a sigoificant amount if diswess. Therefors by removing the reliance on civil
remedies victims of stalking should receive a more accessible service.

. ‘Where does the balance of advantage lie between flexible
€ ~ommon law and statute >

Police officers and Procurators Fiscal prefer to use the common law because it is
open 10 a broader interpretation anc easier to apply. The common law does not allow
for every circumstance and as new types of offences emerge specific legislation is
required to supplement the existing law. The advantage of using statute law to deal
with stalking and harassment is that a specifically created offence to deal with this
type of behaviour provides the police with an instant and clear reference. Although
charges such as breach of the peace are flexible they are open (o interpretation and
officers will have different interpretations as to how and when it is applied. Lack of
clarity in determining whether or not a breach of the peace is appropriate in a given
 set of circumstances can be confusing for the police and frustrating for the victim, .-

In this ins.tance the advantage lies with statutory law, 'I‘hé vitul part for any
legislature is to ensure that the offence is as wide ranging as possible with minimum
scope for legal interpretation about the meanings of the words used in the offetice.

ASPS
May 2000

Aspa/Die Stalldng and Hassmment
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SOCIETY OF MESSENGERS-AT-ARMS AND SHERIFF OFFICERS

Affiliated to Union Internationale des Huissiers de Justice et Officiers Judiciaires

11 ALVA STREET, EDINBURGH EH2 4PH
TELEPHONE: 0131 2259110 MOBILE: 07710 754555 FACSIMILE: 0131 220 3468 DX: ED72, EDINBURGH-1
E-mail: admin@smaso.ednet.co.uk Web Site: http://www.ednet.co.uk/~smaso/

From RA. Macpherson, Past Presid 13% June, 2000.

Ms. Roseanna Cunningham, M.S.P.,

Convener of the Justice and Home Affairs Committee,
Committee Chambers,

George IV Bridge,

EDINBURGH, EH99 1SP.

Dosn Cownvmpr,

Abolition of Poindings and Warrant Sales Bill

The Clerk to the Committee will have told you of my anxiety that four
weeks should have gone by since my letter to you, without a reply. Several people
have told me that they read your letter of 4™ May on the internet: they have drawn
their own conclusions about your message to me. In reply, I sent you a letter
which has hitherto been kept closed to you. So how are they to know that I
vigorously defend myself against any “serious allegation™? Delay might be said to
deny justice.

I also urge you quickly to perform the very necessary public service that
might be served by a letter from the Convener of the Justice Committee in these
circumstances: to give support to those whose duty it is to uphold the civil law in

Scotland.
President: Gordon C. Macpherson
Deputy President: Adam E. Lewis
Vice-President: William H. Cameron
Honorary President: Treasurer: Stuart P. Hunter
Sir Malcolm R. Innes of Edingight, K.C.V.0., W.S. Secretary: Robert Mclntyre

Lord Lyon King of Arms Administrative Secretary: Alan Hogg



JH/00/23/2
JUSTICE AND HOME AFFAIRS COMMITTEE
Petition PE212 by District Courts Association

Note by the Acting Senior Assistant Clerk

Background

This petition calls for the Parliament to delete all proposals contained within the Bail,
Judicial Appointments etc (Scotland) Bill at Chapter 2, which deals with Justices of
the Peace.

The petition was circulated for the 21st meeting as JH/00/21/3 and is not recirculated
here.

The Committee had sight of the petition whilst considering its draft Stage 1 report on
the Bill, and the report makes reference to it. The Committee also took oral evidence
from the District Courts Association in relation to the Bill at its meeting on 22 May.

Procedure

The Standing Orders make clear that, where the Public Petitions Committee (PPC)
refers a petition to another committee it is for that committee then to take “such
action as they consider appropriate” (Rule 15.6.2(a)).

Options

The Committee has already referred to this petition in its Stage 1 report on the Bill.
The request made in the petition could be taken forward by any MSP (whether or not
a member of the Committee) lodging an amendment to give effect these changes to
the Bill. That is a matter for individual MSPs, and it is therefore difficult to see what
the Committee itself can do further other than simply to take note of the petition.

12 JUNE 2000 ALISON TAYLOR
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JUSTICE AND HOME AFFAIRS COMMITTEE
Visit of Sir Stephen Wall, Permanent Representative to the EU, 8 June 2000

Note by the Clerk

| attach the text of a note prepared by the Clerk/Chief Executive’s office about the
above visit, which was attended by the Convener and myself.

Sir Stephen had lunch with a small group of MSPs, including George Reid and
members of the European and Justice and Home Affairs Committee. This was
followed by a meeting with the Clerk/Chief Executive and member of his office and
the Clerk to the European Committee.

The following summarises the main points which emerged from the lunch and
meeting discussions:

Scotland has a reasonably high profile within Europe, but there is no real
awareness of the Parliament as a distinct organisation.

Committees were concerned that they were not receiving early information about
European issues. The Parliament needed to ensure that arrangements through
the Executive were good. There could also be a need to develop information
flows between the European Committee and relevant policy Committees. It would
be well worthwhile developing direct links with Scottish MEPs. Westminster
Committees were understood to have found real value in having a clerk posted in
Brussels

Scotland Europa had a wealth of information available. UKRep and Scotland
House served primarily the needs of the UK Government and the Scottish
Executive. Both were willing to help the Parliament on specific issues but could
not be expected to offer a comprehensive service. UKRep could put clerks and
MSPs in touch with Commission desk officers.

The European Committee was moving towards an approach which focussed in
depth on a smaller range of issues of particular concern to Scotland rather than
trying, in vain, to influence EU issues across the board on the traditional scrutiny
model.

Building links on the corporate level was means of raising the profile of the
Parliament in Europe and would in turn help Committees make contacts on
particular issues. It was noted that the Presiding Officer was seeing the EP
President shortly. Early contact with Julian Priestly, Secretary General of the EP
was recommended.

Romano Prodi had appeared keen to visit Scotland when the European
Committee had seen him in Brussels. Sir Stephen undertook to explore whether
any plans were being made in his Cabinet to follow this up.

Sir Stephen advised building relations with other Members States with well
developed devolved systems. He had no great experience of Brussels based
regional organisations. They had little influence in EU decision-making but could
offer valuable networking. There was a potential difficulty for a Parliament, which
has no easy mechanism for establishing a “corporate line”, in participating in fora
where political positions were taken.



Sir Stephen thought he Parliament could contribute on issues such as the sub-
Members State role in the EU and bringing the EU closer to the citizen. These
were issues which Prodi wanted to push. A Commission White Paper had been
published on which UK Government was “casting round” for ideas. The
Executive should have been consulted and the Parliament might want to
comment.

The Parliament might also see a role for itself in Eastern Europe in terms of
helping to consolidate democratic structures and systems. The Executive was
operating a programme in the Czech Republic. FCO or British Council funding
could be available to finance the Parliament’'s efforts. The Parliament should
make contact direct with FCO to see want was possible.

Sir Stephen’s new role heading European policy in the Cabinet Office was noted
and he would welcome the opportunity to keep in touch with the Parliament.

Vanessa Glynn
Office of the Clerk/Chief Executive
9 June 2000
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Visit of Sir Stephen Wall, Permanent Representative to the EU, 8 June 2000
Note by the Clerk

| attach the textof a note prepared by the Clerk/Chief Executive’s office about the
above visit, which was attended by the Convener and myselff.

sir Stephen had junch with a small group of MSPs, including George Reid and
members of the European and Justice and Home Affairs Committee. This was
followed by a meeting with the Clerk/Chief Executive and member of his office and
the Clerk to the European Committee.

The following summarises the main points which emerged from the lunch and
meeting discussions:

e Scotland has a reasonably high profile within Europe, but there is no real
awareness of the Parliament as @ distinct organisation.

o Committees were concerned that they were not receiving early information about
European issues. The Parliament needed to ensuré that arrangements through
the Executive were good. There could also be a need to develop information
flows between the European Committee and relevant policy Committees. It would
be well worthwhile developing direct links with Scottish MEPs. Westminster
Committees were understood to have found real value in having a clerk posted in
Brussels-

e Scotland Europa had a wealth of information available. UKRep and Scotland
House served primarily the needs of the UK Government and the Scottish
Executive. Both were willing to help the Parliament on specific issues but could
not be expected 1o offer a comprehensive service. UKRep could put clerks and
MSPs in touch with Commission desk officers.

e The European Committee was moving towards an approach which focussed in
depth on a smaller range of issues of particular concern to Scotland rather than
trying, in vain, to influence EU issues across the board on the traditional scrutiny
model.

« Building links on the corporate level was means of raising the profile of the
Parliament in Europe and would in turn help Committees make contacts on
particular issues. it was noted that the Presiding Officer was seeing the EP
President shortly. Early contact with Julian Priestly, Secretary General of the EP
was recommended.

. Romano Prodi had appeared keen to visit Scotland when the European
Committee had seen him in Brussels. Sir Stephen undertook to explore whether
any plans were being made in his Cabinet to follow this up.

« Sir Stephen advised building relations with other Members States with well
developed devolved systems. He had no great experience of Brussels based
regional organisations. They had little influence in EU decision-making but could
offer valuable networking. There was a potential difficulty for a Parliament, which
has no easy mechanism for establishing a scorporate line”, in participating in fora

where political positions were taken.



e Sir Stephen thought he Parliament could contribute on issues such as the sub-
Members State role in the EU and bringing the EU closer to the citizen. These
were issues which Prodi wanted to push. A Commission White Paper had been
published on which UK Government was “casting round” for ideas.  The
Executive should have been consulted and the Parliament might want to
comment.

¢ The Parliament might also see a role for itself in Eastern Europe in terms of
helping to consolidate democratic structures and systems. The Executive was
operating a programme in the Czech Republic. FCO or British Council funding
could be available to finance the Parliament's efforts. The Parliament should
make contact direct with FCO to see want was possible.

e Sir Stephen’s new role heading European policy in the Cabinet Office was noted
and he would welcome the opportunity to keep in touch with the Parliament.

Vanessa Glynn
Office of the Clerk/Chief Executive

- 9 June 2000



The

Scottish duiloofes

Parliament
From;_the Convener

Reply to: Clerk to the Committee
Committee Chambers

George IV Bridge

EDINBURGH EH99 1SP

Tel (direct) 0131 348 5206

Fax 0131 348 5600
e-mail (clerk): andrew.mylne@scottish.parliament.uk

Roderick Macpherson

Society of Messengers-at-Arms and Sheriff Officers
11 Alva Street

Edinburgh EH2 4PH

16 June 2000

Dear Mr Macpherson
Abolition of Poindings and Warrant Sales Bill

Thank you for your letter of 13 June, with reference to your eariier letter to me of 16
May.

Let me deal first with your letter of 13 June. The reason why | have not replied
earlier to your letter of 16 May was that | wanted to give other members of my
Committee an opportunity first to read and comment on it. In that connection, | can
assure you that your letter of 16 May has been given the same public exposure as
my original letter to you of 4 May. Your letter was circulated to members of my
Committee for the Committee’s 20th Meeting, 2000, on 30 May as paper JH/00/20/1.
As is now the practice with Committee papers, the letter is therefore available on the
Scottish Parliament website, just as my letter to you of 4 May is so available.

Turning to your letter of 16 May, | do not propose to comment on what you say by
way of response to the remarks made by Mr Sheridan during the Stage 1 debate on
the Bill. As | am sure you will appreciate, Mr Sheridan made those remarks on his
own account and | can only suggest that you address your objections to them to Mr
Sheridan.

The purpose of my letter of 4 May was to invite you to comment on an apparent
discrepancy between what you said in evidence to my Committee and the view
attributed to Society in the material quoted by Mr Sheridan in the Stage 1 debate. My
letter made clear that | was not pre-judging the issue of whether the apparent
discrepancy was real, and | do not therefore think it is reasonable of you to suggest
that publication of my letter in advance of your reply did you “an injustice”.

| also take strong exception to your suggestion that | was “menacing you with oaths”.
What | said in my letter of 4 May was intended to make clear the consequence that



might follow if the apparent discrepancy between your evidence and the true position
of your Society turned out to be a real one. Once again, my letter was not pre-
judging the issue of whether. your reply would satisfy me that the apparent
discrepancy was not real; indeed, it was inviting you to do so.

Having said that, | am now prepared to accept, in view of what you say in the
remainder of your letter, your assurance that you had no intention to mislead my
Committee in evidence about the position of your Society in relation to the Bill.

A copy of this letter goes to Tommy Sheridan. | am also copying it to members of my
Committee.

Yours sincerely

yf ROSEANNA CUNNINGHA
Convener

Y Comprtnss and soned
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