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JUSTICE AND HOME AFFAIRS COMMITTEE

AGENDA

16th Meeting, 2000 (Session 1)

Tuesday 2 May 2000

The Committee will meet at 10 am in the Hub, Castlehill, Edinburgh

1. Budget 2001-02: The Committee will take evidence on the Executive’s
expenditure proposals from—

Gerard Brown, Member of Council and Convener of the Legal Aid
Committee, Martin McAllister, Vice-President Elect and Vice-Convener of the
Legal Aid Committee and Michael Clancy, Director, Law Society of Scotland

Professor Frank Stephen, author of Legal Aid Expenditure in Scotland:
Growths, Causes and Alternatives, Professor of Economics, University of
Strathclyde

2. Petitions: The Committee will consider the following petitions—

PE29 by Alex and Margaret Dekker;

PE55 by Tricia Donegan;

PE71 by James and Anne Bollan;

PE83 by Concern for Justice;

PE89 by Mrs Eileen McBride.

3. Scottish prisons (in private):  The Committee will consider a draft report.

Andrew Mylne
Clerk to the Committee

Tel 85206

**************************

http://www.scottish.parliament.uk/parl_bus/petitions/pe89.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe83.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe71.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe55.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe29.pdf


The following papers are attached for this meeting:

Agenda item 2
Note by the Clerk on petitions PE29 and PE55 (letter from the
Lord Advocate attached)

JH/00/16/8

Note by the Clerk on petition PE71 JH/00/16/7

PE71 - Letter and enclosures from the Scottish Legal Aid
Board

JH/00/16/3

Note by the Clerk on petition PE83 (copy of petition and
related material attached)

JH/00/16/6

Note by the Clerk on petition PE89 (letter from the Minister for
Justice attached)

JH/00/16/4

Agenda item 3
Draft report (private paper) JH/00/16/5

JUSTICE AND HOME AFFAIRS COMMITTEE

Papers for information circulated for the 16th meeting

Letter to the Convener from the Minister for Justice on the
Small Claims (Scotland) Amendment Order 2000 and the
Sheriff Courts (Scotland) Act 1971 (Privative Jurisdiction and
Summary Cause) Order 2000.

JH/00/16/1

Letters from the Minister for Justice to Christine Grahame and
Maureen Macmillan on the Abolition of Feudal Tenure etc.
(Scotland) Bill

JH/00/16/9

Letter to the Convener from the Minister for Justice on
Freedom of Information.

JH/00/16/2

Extract from the Scottish Daily Express on freedom of
information

Note by the Clerk on forthcoming meeting slots

Minutes of the 15th Meeting JH/00/15/M

Note: The clerk to the House of Commons Home Affairs Committee has provided a
copy of the following recent reports, which may be consulted in Room 3.5 CC:
•  Drugs and Prisons, 5th Report 98-99 – Report, Evidence and Government reply
•  Managing Dangerous People with Severe Personality Disorder, 1st Report 99-00

– Report with Evidence.
Copies of these reports can also be obtained from the Document Supply Centre,
although this may take a few days.



JUSTICE AND HOME AFFAIRS COMMITTEE

Forthcoming meeting slots

Note by the Clerk

At the last meeting, a number of members raised concerns about some of the slots
for forthcoming meetings that have been allocated to the Committee.  In particular,
members expressed concerns about the two Monday slots on 15 and 22 May.  A
number of members asked whether either or both of those slots could be rearranged
for the Tuesdays, or the venue moved to Glasgow.

The Convener explained at the meeting that the overall allocation of slots during the
period between the Easter and Summer recesses had been agreed by the
Conveners’ Liaison Group.  In reaching a decision, the Group had been made aware
of the very considerable difficulties involved in finding any satisfactory allocation of
slots, given the great pressures on all committees during this period. There are 16
committees competing for a limited number of suitable venues, and the overall
amount of committee activity that can be accommodated in a single week is
constrained by the overall capacities of the broadcasting, Official Report and clerking
operations, all of which are already fully stretched.  The weeks in question are
particularly difficult, because of the additional burden placed on the system by the
Parliament’s temporary move to Glasgow (as a result of the Church of Scotland
General Assembly taking place in the Chamber) when it will meet all day on
Wednesday, thus preventing any committee meetings taking place on the mornings
of those Wednesdays.

The first solution offered to the Conveners’ Liaison Group involved all committees
meeting on Tuesday, but for only two hours each.  It was the Convener’s concern
that this Committee could not afford to have the amount of time available to it
reduced to that extent that led to the present solution.

Since Wednesday’s meeting, I have checked again with colleagues in the Committee
Office.  Moving meetings to Glasgow during those weeks is, I regret to say, out of the
question, because of the considerable additional burden this places on broadcasting,
in particular.  It would have been possible to move one or both of the Monday slots to
a Tuesday, but any such Tuesday slot would still be strictly limited to a maximum of
two hours.  The Convener has taken the view that this remains unacceptable, and
that the schedule outlined in the papers circulated for the last meeting should
therefore remain unaltered.

27 April 2000 ANDREW MYLNE



JH/00/16/8

JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE29 by Alex and Margaret Dekker and
Petition PE55 by Tricia Donegan

Note by the Senior Assistant Clerk

Background: PE29
Following referral by the Public Petitions Committee (PPC) of petition PE29 from Alex
and Margaret Dekker, the Committee agreed at its 12th meeting last year to write to
the Lord Advocate inviting him to respond to the five points set out in the petition.
(The petition was circulated as JH/99/12/1.)  The Committee considered the Lord
Advocate’s reply at its 5th meeting this year (8 February).  Most members of the
Committee appeared in the discussion to support the Lord Advocate’s position on the
law and on Crown Office policy, though perhaps with reservations about the provision
of information to victims’ families. Nevertheless, it agreed to defer concluding its
consideration of the petition until Mr and Mrs Dekker had had an opportunity to
respond to the Lord Advocate’s letter.  They have now done so, and their response
was circulated to members directly by Mr and Mrs Dekker.

Background: PE55
PE55 by Tricia Donegan, which has also been referred to this Committee by the
PPC, is similar to PE29 in that it relates to prosecutions following a death caused by
a road traffic accident.  The petition invites the Parliament to investigate why road
traffic law is not being applied and proposes that;

a) the cars belonging to people accused of causing death in driving incidents should
be impounded;
b) that families of road traffic victims should have a right to demand a fatal accident
inquiry; and
c) that previous convictions of those accused of causing death in road traffic
incidents should be taken into account.

The PPC wrote to the Lord Advocate asking for his comments on the petition on 25
January, and a copy of that letter, together with the petition itself, was circulated for
this Committee’s 5th meeting this year (8 February) as JH/00/5/12.  The Lord
Advocate has now replied to the PPC, and a copy of his letter is attached.

At its 5th meeting, the Committee agreed to write to the Department of Transport,
Environment and the Regions (DETR), the UK department responsible for the
relevant road traffic legislation, to bring the two petitions to Ministers’ attention.  The
Committee also asked for further details of ongoing research by the Transport
Research Laboratory which will examine sentencing trends and assess whether
there is sufficiently clear guidance on the law and its purpose.  This research is due
to be published in the Autumn of this year.

Options
The Committee has already agreed to bring to a close its consideration of the
Dekkers’ petition, having considered their response to the Lord Advocate’s letter.



If the Committee continues to believe that the position set out by the Lord Advocate
is correct, then it could conclude its inquiry with a short report to that effect.
Publishing the report would provide an opportunity to make widely available the
evidence received on this matter.  However, if the Committee believes the Dekker’s
submission brings the Lord Advocate’s view into doubt, then it might wish to write
again to the Lord Advocate, or perhaps take further evidence from other parties.
(Given the heavy workload the Committee faces for the foreseeable future, such
evidence would probably have to be in writing, and from a limited number of
witnesses.)

The Committee may wish also to express a view on Ms Donegan’s petition in the
same report.  In doing so, it may wish to respond to the three proposals in the
Donegan petition.

27 April 2000 SHELAGH MCKINLAY 















JH/00/16/7

JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE71 by James and Anne Bollan

Note by the Assistant Clerk

Background

This petition calls for the Scottish Parliament to examine and amend as necessary
the rules governing the award of legal aid, to ensure that any family who has lost a
close relative, and whose death has required a Fatal Accident Inquiry, shall have a
right to Legal Aid enabling them to access the justice system.

The petition was discussed by the Committee at its meeting on 15 March (Official
Report column 962) where it was decided to write to the Scottish Legal Aid Board for
observations on the general issues raised by the petition and the Board’s approach
to applications for civil legal aid in connection with FAIs.  A detailed response is
attached.

At its meeting on 26 April, the Committee considered its future work programme and
a list of subjects for possible inquiry.  The Committee agreed that the first priority,
when time became available, was to consider legal aid in relation to access to justice.

Options

The most appropriate action would seem to be for the Committee to deal with the
concerns contained in the petition when it initiates an investigation into legal aid and
access to justice in due course.

27 April 2000 FIONA GROVES



JH/00/16/6

JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE83 by Concern for Justice

Note by the Clerk

Background

This petition was originally presented to the Parliament in January.  After
correspondence between the clerk to the Public Petitions Committee and the
petitioners, a revised petition was submitted.  The petition now calls on the
Parliament to:

“(a) conduct an inquiry into the condemnation of named persons by sheriffs or
judges in Scottish courts where those persons are NOT present as witnesses
and are NOT represented, resulting in their suffering an injustice, and possible
public humiliation throughout the media; and
(b) to enact legislation which would provide an opportunity for those who find
themselves in such circumstances to seek legal remedy.”

I attach a copy of the original petition, a “supporting document: explanatory
addendum” submitted with the petition; and a letter to the clerk of the PPC from the
chairperson of Concern for Justice.  The PPC has taken legal advice on the petition
and, on the basis of that advice, agreed on 14 March, to refer the petition to the
Justice and Home Affairs Committee for further consideration.  In making that
referral, the PPC has suggested that the Committee should consider only the general
issues raised and not the particular facts and circumstances of the court case that
gave rise to the petition.

As members may be aware, the court case in question involved a minister of the
Free Church of Scotland who was accused of sexual assault against five women.
The minister was acquitted, and the sheriff made various statements in court to the
effect that the women concerned had made false allegations against him.  This case
was instrumental in the acrimonious split in the Free Church, the implications of
which are still being felt.

The group Concern for Justice was set up in direct response to the above case and
has as its stated aim clearing the name of the women concerned.  The petition raises
the general issue of the ability at present of sheriffs to make criticisms of and
accusations about witnesses not present or represented in the court, and seeks a
change in the law to provide people so criticised or accused legal redress.  As the
Committee may be aware, statements of sheriffs acting judicially are protected by
absolute privilege.   Such statements are but one category of communications
(together with, for example, statements made in proceedings of the Parliament)
protected by absolute privilege, which is a defence to an action of defamation or
other verbal injury.  The general issue raised by the petition might be said to be the
principle of statements of sheriffs acting judicially being protected by absolute
privilege.



The Convener has, from the outset, stressed that the Justice and Home Affairs
Committee cannot be seen as any kind of appeal court or tribunal in relation to
individual cases.  In its consideration of any petition, therefore, she would already be
keen to ensure that it is only the general issue raised that is addressed and not the
particular facts and circumstances of any case in which the petitioner was involved.
In the Committee’s consideration of the Dekkers’ petition and elsewhere, this
approach has been endorsed by other members.

Concern for Justice – in a pamphlet explaining the origins of the group, copies of
which are available on request from the clerks – is keen to emphasise that “the
issues with which the group is concerned are separate altogether from any
differences and dissensions which may be causing “grief and turmoil” in [the Free]
church.  They are concerned with our rights under the law, our legal rights and also
our human rights.”  Nevertheless, the Committee needs to be aware of the close
connection between the concerns raised in the petition and a complex and
acrimonious doctrinal dispute within the Free Church.

Options

The Committee may feel that the way in which the petition presents the issue it raises
is so narrowly drawn that it is not an appropriate issue for the Committee to address.
In particular, it might be thought that the scope of the inquiry that the petition invites
the Committee to undertake is so closely modelled on the circumstances of the
particular case from which it arose as to make it, in practice, impossible for the
Committee to conduct such an inquiry without that inquiry being seen as a review of
the case in question.  More generally, the Committee may simply feel that the
privileged status of statements made by judges is an important legal safeguard and
something it would not wish to bring into question in the way that the petition
requests.

Alternatively, if the Committee feels that the issue raised is important and could be
considered without straying into the particularities of the case in question, it may wish
to consider how it would wish to conduct such an inquiry and from whom it would
invite evidence.  In doing so, the Committee would have to take account of the
considerable difficulties it would face in finding time to conduct such an inquiry before
the Autumn.

27 April 2000 ANDREW MYLNE
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JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE 89 by Mrs Eileen McBride

Note by the Clerk

Background

This petition calls for the Parliament to repeal the legislation which allows non-
conviction information to be included on an Enhanced Criminal Record Certificate
and has been referred to this Committee by the Public Petitions Committee.  The
petitioner is concerned that the inclusion of such information negates an individual’s
right to be presumed innocent until proven guilty in a court of law.

The Committee considered the petition at its 13th meeting this year (29 March) and
agreed to write to the Minister for Justice asking when the Executive proposed to
bring into force Part V of the Police Act 1997, to comment on the suggestion that the
relevant provisions might be in breach of the European Convention on Human
Rights, and seeking further information about guidance being prepared by a “Part V
project board”.

The Minister replied on 25 April – copy attached.  His letter says that the Executive
intend to commence Part V, but not for two years or so; that the Executive have been
advised that the use of Enhanced Criminal Record Certificates would not breach the
Convention; and that the Executive is working with the Association of Chief Police
Officers to prepare guidance on the circumstances when non-conviction information
may be released.

Options

It seems clear from the Ministers letter that the ECHR-compatibility of these
certificates is not entirely clear-cut, and that the Executive considers that there is a
real possibility of legal challenge to their use.  That being so, the Committee may
wish to write to the Minister asking to be kept informed of progress in preparing the
Code of Practice.

Given the Committee’s busy workload, however, and the number of other petitions
demanding its attention, the Committee may wish to close consideration of this
petition.  This could be done by writing to the petitioner with a copy of the Minister’s
letter and any reply by the Convener.  Should the Committee undertake further
scrutiny at a later date on the basis of information about the Code of Practice
provided by the Executive, the petitioner could be kept informed at that time.

Alternatively, if the Committee feels that the issues raised merit further consideration
at this stage, it could seek other views on the likely implications of the use of these
Certificates.  An obvious candidate for such evidence would be the Scottish Human
Rights Centre, whose views on the civil liberties implications could be sought.

27 April 2000 ANDREW MYLNE





























JH/00/15/M

JUSTICE AND HOME AFFAIRS COMMITTEE

MINUTES

15th Meeting, 2000 (Session 1)

Wednesday 26 April 2000

Present:

Scott Barrie Roseanna Cunningham (Convener)
Phil Gallie Gordon Jackson (Deputy Convener)
Kate MacLean Maureen Macmillan
Michael Matheson Mrs Lyndsay McIntosh
Pauline McNeill

Also present: Donald Gorrie

Apologies were received from Christine Grahame

The meeting opened at 9.38 am.

1. Meeting in private: The Committee agreed to consider a draft report on Scottish
prisons in private at its next meeting.

2. Budget 2001-02: The Committee took evidence on the Executive’s expenditure
proposals from—

Andrew Normand, Crown Agent, and Sandy Rosie, Principal Establishment
and Finance Officer, Crown Office;

Niall Campbell, Head of Civil and Criminal Law Group, Ian Allen, Head of
Legal Aid Branch, Mark Batho, Assistant Director of Finance, Ruth Ritchie,
Team Leader Finance (Justice Department), and David Stewart, Head of
Judicial Appointments and Finance Division, Scottish Executive;

John Ewing, Chief Executive, Scottish Courts Service;

Elizabeth May, Assistant Director, Finance and Administration, David
McKenna, Assistant Director, Operations, Victim Support Scotland.

Gordon Jackson declared an interest in relation to legal aid; Mrs Lyndsay
McIntosh declared an interest as a former justice of the peace and in relation to
the District Courts Service.

3. Judicial Appointments: The Committee appointed Michael Matheson as
Reporter to consider the issues raised in the Scottish Executive consultation
paper.



4. Future Business: The Committee considered its future work programme.
Members expressed concerns about the volume of Executive business being
referred to the Committee and about the effect this was having on the
Committee’s ability to initiate scrutiny or to propose changes on issues other than
those formally referred to it.  Members also expressed concern that, if the
Committee was to fulfil the demands being made of it between now and the
summer, it needed to be assured access to suitable venues at suitable times for
Committee meetings. A list of subjects for possible inquiry was considered and
the Committee agreed that the first priority, when time became available, was to
consider legal aid in relation to access to justice and that the second priority was
to consider either self-regulation of the police and the legal profession or delays
in, and the administration of, the civil courts.

The meeting closed at 12.24 pm.

Andrew Mylne
Clerk to the Committee


